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AN 


INDEX 

TO THE 

PRINCIPAL MATTERS. 


ACTION UPON THE CASE, 
Ste Pleading, i. 

AFFIDAVIT, 

Stre Practice, 2. 

W FI ERE an aifulavit of debt con¬ 
tained no placo in the jurat, 
but purp‘^*‘tcd to be fworn before 
the Chief Juftice of the King’s 
Bencli of Ire/ami, and to be figned 
by him, a d fuch fignature was veri- 
litd by affidavit here : Held that it 
was fulficient foundation tor arreft- 
ing the defendant under a Judge’s 
order on mefnc procefs. French v 
BeUenu and Culnniorc, E. 5 i 3* 

Page 30Z 

agreement. 

BanKRUPT, 1. Contract. 

Where it was agreed between the 
plaintiff and one of the defendants, 
proprietois of a llage coach, 
ry certain parcels for^ the plaintin 
free of cxpcncc, which were ac¬ 
cordingly canied for two years, but 


there was uo evidence of any know- 
ledge of this agrecinent by the other 
defendants ; and the defendants had 
given notice that they would not he 
accountable for paiccls above the 
value of 5/., uiilcls entered and paid 
for, &c. Held that the defendants 
were not liable lor the lols of a par¬ 
cel of above the value of 5.., feut by 
the plaintilf uiuk'r this agreement, 
of w'hich no notice of its value had 
been given to the defendants. Fha- 
mar Br^nold and y^hn Cothfedge Bid- 
mid V, JFi.Ihim IVaterhoufc, John 
Wiiterhoufe., Sinnuel Waterhoufe^ 7 'din 
Watfony and Jhotnns Cold welly E. 
53 C*. j- Pag<-* 25 s 

AMENDMENT. 

Where a verdl^ff is taken for the da¬ 
mages in the declaration, fubjeiff to 
a leference of all matters in diffe¬ 
rence, the Court will not give leave 
to increafe the fum in the declara¬ 
tion and rule of reference on an affi¬ 
davit that a larger fum will pro¬ 
bably be proved before the arbi¬ 
trator. Pearfe v, Cameron, T. 53 O'. 3. 

67 s 

3 E 2 ANNUITY. 


76 o appeal. 

ANNUITY. 

Where the grantor of an asimiity by 
deed conveyed to the grantees all 
his eftate in the inteiefl; of 10,000/., 
in truft for himfelf until default in f 
payment, and after default to retain 
thereout the arrears, &c., and after 
letaining the arrears, upon further 
iruft for himfelf: Held that a me¬ 
morial, which ilated that the in- 
tereft of the 10,000/. was by the 
deed conveyed to the grantees upon 
thitrujls thereby declaredi was delec¬ 
tive ; although the grantor had not 
the legal eftate in the intereft of the 
10,000/. at the time of his convey¬ 
ance of it to the grantees, but the 
fame was veiled in trullees in trull 
for him, after dedufling certain an¬ 
nual payments, and the truflees did 
not join in conveying their intereft 
to the grantees. Leycejier and Others 

■ V, Lockwood, E. 53 G. 3. Page 527 

APPEAL, 

iVe JusTiCFs, 1,2. Mandamus, 4,5. 

Notice, 1, 2. 

Where an order of removal was made 
and executed on the day before the 
holding of the Epiphany feflions, and 
the parilh to which the pauper was 
removed, gave due notice and en¬ 
tered their appeal at the Eajler fcf- 
fions, at which feflions the juftices 
refufed to htar the appeal, on the 
ground that it (hould have been en¬ 
tered at the Epiphany ftfllons; this 
Court granted a mandamus to the 
juftices to receive fuch appeal, not- 
wilhftanding it appeared that the 
Epiphany feulons continued for four¬ 
teen days, and were afterwards twice 
adjourned to dlllant days, and that it 
was the practice of the feflions to 
allow appeals to be entered at any 
time during their continuance, or 
at the adjournments, and to refpite 
ike hearing to the next fefliuns. 


ASSUMPSIT. 

Tie King v. The IJuJUces nf Surre w 
7 :.. 53G. 3. Page 47 V 

APPRENTICE, 

S’ee iSkTTLH M FNT by yiLlTR-CNTTCE- 
SHIP, I. Settlement by Hir¬ 
ing AND Service, 2. 

In an indenture of appreuticefliip a 
covenant by the apprentice to allow 
his maftet 2 s. per week, and to have 
wages, and provide for himfelf dur¬ 
ing rhe term, does not require the 
additional (lamp required by 4i,G. 3. 
c. 98. upon an indenture where a 
fum of money is contrafled for vvitli 
the apprentice. The King .v. The 
Inhabitants of the Townjhip of Brad¬ 
ford, H. G. 15 r 

ARREST, 

See Batl, 5. 

'ASSUMPSIT, 

iS’ireM oney had and receivfd. 

1. Where the mailer of the plaintifis* 

fliip entered into a charter-party, as 
agent for the plaintiffs, with the 
defendant, a partner in the houfc 
of M. and Co., for the delivery of 
goods upon a ftipulated freight, and 
the goods were delivered to M. 
and Co, who were the confignee.s 
named in the bill of lading: Held 
that the plaintiffs could not main¬ 
tain ajfumpft againft the defendant 
for the freight- Schack and Another 
V, Anthony, T. 53 G. 3. 573 

2. Where the plaintiff, a druggill, 

after the 42 G. 3. c. 38., but before 
the 51 G. 3. c. 87 , fold and deli¬ 
vered drugs to the defendant, a 
brewer, knowing that they were to 
be ufed in the brewery : Held that 
he could not recover the price of 
them. Langton and Others v. Hughes 
and Another, T» 53 G, 3. 595 

ATTACHMENT, 

See Practice, 4. 

ATTOR- 



Award. 


BAIL. 


ATTORNEY. 

r. The lien of the plaintlff^s attorney 
upon the debt and cofts recovered 
in the caufe after affirmance upon 
writ of error, mull be fatisfied be¬ 
fore the defendants are entitled to 
fct them off againll a judgment re¬ 
covered by them in another caufe 
againft the plaintiff; and colbi in 
error are colls in the caufe. Mid¬ 
dleton V. Hill and Another, H 53 G. 3. 

Page 240 I 

2. An altorney has alien for his ge- 
iieral balance on papers of his client 
wh'ch tome to his hands in the 
Gourfe of his profeffional employ¬ 
ment ; therefore where C. gave In's 
attorney a fpecific fnm for the pur- 
pofe of f.iti.ff)ing a debt fur which 
an execution had ifl'ned againfo his 
goods at tlic fiiit of /?., and the 
attorney paid ti’c uio’it y to Z?., who 
theieiipi n delivered to hi n a l:aie 
which had been depolittd by C. 
with B. as a fecurity for the debt: 
l-l: ld that the attorney liad a lien 
on 1 for his general balance due 
bom C »; and that fuch lien was not 
cxtingulllicd by his having taken 
acceptance - from C. for the amount 
of that halai.ee before the leafe came 
to his bands, fome of thofe accept¬ 
ances when the leaie did come to 
his hands having been dilhonored, 
and one of them taken up by the 
attorney. Stevenfon and Another, 
Afflgneei of Collisy a Bankrupt^ v, 
Bluheloch, Gentleman^ E. 5 3 

535 

ATTORNEY, WARRANT OF, 
See Warrant of Attohsey. 

award. 

X. Where a caufe was referred under 
a Judge’s order with a provifo that 
the arbitrator fliould make his award 
on or before a day, certain; but if 
he mould not be then prepared, 
that the time ffiould be enlarged 


761 

from time to time, as he might re¬ 
quire, and a Judge of the court 
might think reafonablc and juft; 
Held, iliiit the time for making tlie 
award was duly enlarged by the ar¬ 
bitrator indoiling on the order, on 
the day preceding the expiration of 
the original time, that he required 
further time; although the Judge’s 
order, granting fuch further time, 
was not obtained until a day fubfe- 
quciit. Eeid v. Fryatt^ H. 53 G, g. 

Page i 

2. Where two parties agreed to be 
bound by the opinion of a profefo 
lional man upon ibc conftruilion of 
an acf of pailiaracni, who gave his 
opinion in favour of one ; fuch 
opinion was confidorcd as final and 
conclurive, thougii it recommended 
ihepiintcd ftatuto to he compared 
with the parliament roll before the 
matter was fettled, under a doubt 
whether the llatute was not mil- 
printed. Brice v. Holiisf /f.53 G. 3. 

3. Where a verdift is taken for the 
damages in the declaration, fubjebt 
to a refeivnee of all matte»s in dif¬ 
ference, the Court will not give 
leave to increafe the fiim in the de¬ 
claration and rule of reference on an 
affidavit that a larger fum will pro¬ 
bably be ptoved before the arbitra¬ 
tor. Pear/e v. Cameron, T. 53 G. 3. 

4. It feems that under a reference of 
all matters in difference the arbitra¬ 
tor will not of necefiity be confined 
to the amount of the damages for 
which the verdidl is taken. 

BAIL, 

See Costs, 4* 

I. If in a joint aaion againft two the 
recognizance of bail be drawn up 
by miftake in an aaion againft one 
only, and the plaintiff after two 
writs of fci. fa. againft the bail, and 
nihil returned to them, fign judg- 
2 E 3 iuen^ 





BANKRUPT. 


jtiz 

inent tgainft the bail and talce out 
extcutioiu the Court will fet afide 
the judgment and execution for ir¬ 
regularity f/o/t V, Friwk and 

Another, H 5;^ G. 3. Page >99 

t. Bail in error are not chargeable in 
an adlion upon the recognizance 
with nicfnc proiits, where they have 
not been afeertained by writ of 
inquiry puifuant to j6 & 17 Car. 2. 
c 8. Dot V. Rcyno'ds and Sawyer y 
{^Bailin Errory) JE 53 G. 3. 247 

3. Where the plaisitiff in error within 

four days after being ruled to put in 
better bail, viz. on the day after 
Hilary term, gave notice that he 
fhould juftify the lame bail on tlie 
fiiil day of the enfoing term, and 
two days before tlie lull day of that 
term gave notice of frelh bail ; 
Id eld that the latter ball were not 
entitled to juftify, thrre being no 
rexfon alhgued for the non-attend- 
auce of the former bail. Lunn v. 
Lconardy E 53 G. 3. 366 

4. Wheie the plaintiff in error was 

ruled in vacation to put in better 
bail, and took no notice of it until 
four days before the next term, 
W'hcn he gave notice of added bail 
for the ift day of the term: the 
Court would not permit tlte bail to 
jiiftify. OJlreich and Another v. 
IViljon, E, 53 G. 3. 3‘^'7* 

y. Bail attending to juftify aie entitled 
to protetlion from arreft on mefne 
procefs. Kimmer v. Greeny 'F. 
53 G. 3. 638 

BANKER, 

See Bills of Exchange, 6. 

Set-off, 2. 

BANKRUPT, 

Partn ers, 2. Set-off, 4. 

Trover. 

1. Where, by agreement between j 5 . 
and the defendant, J?. agreed^ on 
payment U him of a fum certain^ to 

7 


convey to the defendant a dwelling- 
houfe, and to deliver pofleflioii of all 
the houfehold furniture and flock, 
and that after formal pofleffion de¬ 
livered to the defendant, B. fhould 
be allowed to remain in poflVfiion 
for three months without paying 
rent; which agreement was notori¬ 
ous in the neighbourhood, and the 
money was paid by the defendant, 
and a foima! delivery made to him, 
and B. afterwards left in pofrcfiion 
according to the agreement, w’ho 
became bankrupt whilft he fo re¬ 
mained in poftlfTion, and before the 
expiration of the three months; 
Held that this w'as not a pofTcfrion 
by the bankrupt within the llatrite 
21 jac. I. r. 19. y, 11. Muller and 
AnolJjery Affiances of Meeh, a Banh~ 
rupty V, Mnfs, E. 53 G.3 Page3?5 
2. Where a trader, upon being arrtfi.ed 
for a debt of 135/-, efcaped from 
the officer and fled into the houfe of 
another, and w-as purfued by the 
officer and inquired for at the houfe, 
but was denied and the door i;ept 
fall, and, whilft he remained there, 
declared that he did it for fear of 
other creditors; and when it was 
dark returned home to his own 
houfe, and gave dirc£lions to deny 
him to any one that called, atui 
continued nearly a month in his 
bed-chamber; Held that this con- 
fliuited one or more a< 5 l or aCls of 
bankruptcy, under the words of the 
llatiitc, “beginning to keep houfe,’* 
or, “ oihcrwife abfenting himfclT 
and a creditor of the bankrupt, who 
had fued out a w|jt again ft him, 
aufl, without proceeding upon it, 
afterwards received from him a bill 
of exchange in part- payment of his 
debt, after being appriled that there 
had been a meeting of his creditors, 
and that the bankrupt’s affairs at 
that time were only capable of pay¬ 
ing the demands of hix creditors by 
inilalmcnts, although he was affured 
by the bankrupt’s agent that they 

would 



BANliRUPT. 


BILLS OF EXCHANG*, See. 7^3 


would come round, was liable to re¬ 
fund tlic proceeds of f;ich bill to 
the afliguecs of the barilcrupt, as a 
payment not in the nfnal courfc of 
trade, and before notice of his in- 
folvcncy. Bnyly and Others, Af- 
Ji^nees of huckrafts a Banirupt, v. 
Schojield and Another, E. 53G^*3* 

. Page 338 

. Where S. obtained bills of ex¬ 
change from the defendant upon a 
fraudulent reprefentation that a fe- 
curity given by him to the defend¬ 
ant (which was void) was an ample 
feenrity, and on the next day hav¬ 
ing rcl'olvcd to Hop payment, in¬ 
formed the defendant that he had 
repented of vvlrat he had done, and 
had font exprefs to Hop the bills, 
and would return them, and three 
days afterwards committed an ai\of 
bankruptcy, after which he returned 
to the defendant all the bills (ex¬ 
cept oiie which had been difcouut* 
ed}, and alfo two banic notes, part 
of the proceeds of luch dsfeount, 
and the defendant delivered back 
the fecurity, and afterwards a 


5., the ailignees under which coin- ' 
minion brought trover agai.’.H ih 
defendant for the bills aod bank 
notes: Held that the defendant ^ 
was entitled to retain them. GUid- 
fl'jne and Others, AJtgnees of Jiitnes 
SHlandl'/m. IVatfon, Ba‘:krupts, s^ 

Hadvjcn, E. . 5 “' 

Where a tradelman, being ar- 
rcHed at the fiiit of the defendant 
upon a ca. fa , pl’iccd goods m 
hands of the (heiiff’s oHicer to nn c 
money upon them, who accordingly 
pledged them, and live vreeks after- 
ward* paid over the amount to the 
defendant: Held that the aflignees 
of R.y who had committed an act 

Df bankruptcy before 
might recover the money pmd to the 
defendant in an aaion for moncy^ 
had and received, although ^ e ^ 

feudant not privy to the ta..ii ^ 


of the goods by the fheriff's officer 
and althou.;h the money paid to the 
defendant was not the identical 
money raifed by the pledge. Af- 
hinfon and Another, AJJignees of Ro~ 
Letts , a Bankrupt, v. Atkinfon, T. 
53 G!* 3- Page.5^3 

Where a trader went to his neigh¬ 
bour and told him that he expelled 
to be arrellcd, and while he re¬ 
mained there was informed that a 
fheriff^s officer was g>>ing towards 
his houfe, upon which he concealed 
hirnfelf in the back room, and dc- 
fired his neighbour to watch, and 
when told that the officer had gone 
paH his houfe and had left the 
Hreet, immediately returned home : 
Held that this was an atl of bank¬ 
ruptcy within the w-ords of 13 AVia. 
c. 7. and I ;7-!• c 15* ** olhci- 
wife alifcnting himfelt to the in¬ 
tent to delay crediiors/^ although 
it appeared that not only no cre¬ 
ditor was dtiayed, but that none 
could poffilily be delayed. C’/w- 
tl'JlUJth V. Hay, T. 53 c;. 3. 676 


nAROX A'nD feme. 

See Husband and Wirit, 


bastard. 

See UoKDf i» 


BEER, 

See Dbugs* 

LLS OF EXCHANGE AND 

promissory notes. 

\;e Money had and recci'/i d, 3. 

A prefentment of a bill of ex¬ 
change at a bankiiig'houfe a I'-r 
hanking hourr, when the houfe is 
(hut, is uot a fiifK-.-icnt pvcLiitinent 
to chargs the drawer: and no in- 
fereneel to he drawn from the cir- 
’;mIUnce^of^.l.c bill be^ng^^e- 



1(4 BILLS OF EXCHANGE AND PROMISSORY NOTES. 


fented by a notary, that it had 
been before duly prcfented within 
banking hours. Elfnrd and Qihirs 
V, Teedt //. 53 < 7 . 3. Page 2 8 
a. Where partners refidcnt in Ireland 
hgned and indorfed a copper-plate 
imprclTion of a bill of exchange, 
leaving blanks for the date, furn, 
time when payable, and name of 
the draw’ee, and tranfiniitcd it to 
E, in England for his ufe, who 
hllcd up the blanks and negotiated 
it: Held, that this was to be confi- 
dered a bill of exchange by relation 
from the time of the figning and in- 
dorGng in Ireland-, and confeqiiently 
that an Engli/h llamp was not nc- 
ceffary. Snaith and Others v. Alin- 
gay and Others, //. 5? G. 3. 87 

3. Where the d awer of a foreign 
bill of exchange at the time of the 
drawing was in a foreign country, 
but returned home before it became 
due, at which time it was difho- 
noured and protefted, hut notice of 
the diflionour only, and not of the 
proteft was left at the drawer’s 
houfe : Held that this was fuffi- 
cient. Robins v, Gibfon, E, 53 (?• 3- 

288 

4. Where S. obtained bills of exchange 
from the defendant upon a fraudu¬ 
lent reprefentation that a fccurity 
given by him to the defendant 
(which wras void) was an ample 
fecurity, and on the next day having 
rcfolved to ftop payment, informed 
the defendant- that he had repented 
of what he had done, and had lent 
exprefs to ilop the bills, and would 
return them, and three days after¬ 
wards committed an of bank¬ 
ruptcy, after which he returned to 
the defendant all the bills (except 
one which had been difcoiintcd), 
and aifj two banknotes, part of the 
prt>cccds,of fuch dlfcount, and the 
defendant delivered back the fccu¬ 
rity, and. afterwards a commifiion 
of bankruptcy ilfued againft S., the 

under iprhich commifiion 


brought trover againft the defen¬ 
dant for the bills and bank-notes: 
Held that the defendant was en¬ 
titled to retain them. Clad/lone 
and Othen., Affignecs of James Sill 
and lyU'iam Walfon, Bankrupts, v. 
llndwen, E. 53 G 3. Page 517 
Ndtice to the drawers of non-pay¬ 
ment of a hill of exchange by fend¬ 
ing to their connting-itoufe, during 
houis of bnllncfs on two fucctffive 
days, knocking there, and making 
noife fufficient to be heard by per- 
fons w'ithin, and waiting there fe- 
veral minutes, the inner door of the 
counting-houfe being locked, is 
fulRcicnt, without leaving a notice 
in writing, or fen.'ing by the poll, 
though fome of the drawers live at 
a fmall dillance from the place. 
Crojfe and Others, AJjignees of Fea 
and Others, Bankrupts, v. Smith, 
Thompfon and Others, E» 53 6, 3. 

6. Perfons who are bankers both for 
the drawers and acceptor of a bill, 
and have received it from the draw¬ 
ers, and given credit for it in an 
account current between them, if 
before it becomes due they receive 
direflions from the acceptor to ftop 
the payment of it at the place of 
payment, and do fo accordingly, 
arc not bound to give notice of this 
circumllance to the drawers, but 
upon noivpayrnent of the bill may 
look to the drawers, notwithiland* 
ipg they have not given fuch no^ 
tice : and they are not bound to 
apply the money of the acceptor in 
their hands in difeharge of the bill; 
but if the drawers become bank¬ 
rupt, it will cooilicute an item in 
the account between them and the 
bankets. > 15 . 

. Where the drawer of a bill of ex¬ 
change, accepted payable at -B. 
and Co.’s; after keeping it three 
or four years indorfed it to plain¬ 
tiff, crafing the name of B. and 
Co., and I'ubftitutipg E* and Co. 

without 



BISHOP. 

without the knowledge of the ac 
captor, B. and Co. having failed 
ft nee the acceptance: Held that 
plaintiff could not recover againft 
t\\e acceptor. Tidmarjh v. Grover^ 
T. 53 G. 3 . Fags 735 


CARRIER. 


J«I 


ElSHOr. 

A (Intute made in 1663 by tbe 
liifliop, with tbe conftnt of the 
Chapter of Exeter, conferring upon 
every canon relidentiary, vvho flitaild 
ceafe to be fucli by promotion to n 
higher degree and dignity in ^ the 
Church of England (unlefs it be 
by voluntary rljignation, 5cc.) the 
right of receiving to his own ufe 
the whole profit.s and advantages of 
the canonry for the following year, 
luppoling fuch a ilatute to be valid, 

13 at all event!* contrary to the 
policy of the ecclefialUcal cilablilii- 
inent, and to be conflriied ilrictly : 
therefore, where the defendant, 
who was lj)tan and Canon of that 
Chapter, rcligncd the ume in order 
to obtain promotion to aiioioei 
deanery, to v.’hich he v.-as hiorily 
afterwards promoted: it was held 
that he was not within me ll.ilu-.e, 
not having ceafed to be a member 
of the former church l>y prornoiiou 
to the latter, but having ceai^d to 
be fo before his promotnm : ami 
bciides, his rclignation havmg been 
voluntary, he was cxprcidy e.-c- 
cKided by the terms of ilte excep¬ 
tion ; and a promotion from one 
deanery to another, ieems ^not a 
promotion to a higher negree 
The admiffion of the phmmf ^^*3 
Canon into plenum jus. ahh«>U!<'J 
not made until a ye^ir alter ^ 

admiffion, related back to toe tirnc 
when his title to the profit accrued, 
£0 as to enable him to mamtrnn 
aaion for them 

V. Cordon D* D t b. S3 


BOND. 

A bond given to paiifti officer! 
reciting that B. had taken a houfe 
in the pariih for a term of 7 years, 
and conditioned to Indemnify the 
parlfli againft any charges which 
they might fuftain on account of 
B. and liis family becoming inhabi- 
t an s of and belonging to the parlfb, 
is not dilcluiigcd by i?.'s purchaf- 
Ing an cl’.ate of the value of 30/. in 
the paiii'h, and reliding on it Up¬ 
ward.* of 40 days after the expira¬ 
tion of the 7 year’s leafe. Edwards 
and Another \. Bohbit, H. 53 G. 3. 

i’age 120 

Where the putative father of a 
baftard child gave a voluntary bond, 
and not under the compulfion of 
flat, tj C. 2. r. 31., to the parlfh 
officers conditioned for the payment 
of a fum certain every three months 
until the child Ihould ht~deemed 
capable of providii'ig for herfelf: 
Held that fuch bond was good, 
and the condition fuflicicntly certain. 
Ivuddleham v. Bellerhy, E, 53 G- 3. 

31® 


BRIDGE, 

See Indictment. 

BRISTOL CAN.\L COM¬ 
PANY, 

See Evidewce, 5. 

BROKER, 

See Set-ofp, 1. 3. 

CANON, 

See Bishop. 

CARRIER. 

i Where it was agreed between the 
plaintiff and one of the defendants, 

1 proprietors of a flage coach, to 
carry certain parcels for the plaintrfi 
^ free 



766 CHARTER-PARTY. CONTRACT. 


free of cxpcncc, which were ac¬ 
cordingly carried for two. years, 
but there was no evidence of any 
knowledge of this agreement by the 
other defendants; and the defen¬ 
dants had given notice that they 
would not be accountable for par¬ 
cels above the value of 5/., unltf^ 
entered and paid for, &c. Held, 
that the defendants were not liable 
for the lofs of a parcel of above the 
value of 5/., fent by the plaintiff 
under this agreement, of which no 
notice of its value had been given 
to the defendants. Thomas Bignold 
and yohn Cocltfedge Btgno d v. W'tl 
Ham Wate: hwfet yohn Waterhoufe^ 
Samuel Waterhoufe, John IVatfon^ and 
Thomas Coldwellf JB. 5^ f'* 3» 

Page 255 

CERTIORARI. 

1. *A certiorari to remove an order of 

feffions confirming an order of re¬ 
moval by two jnftices, muft be 
moved for within fix calendar 
months after fiich order of feffi ms 
made, and fix days notice of fuch 
motion muft be given to the juftices 
purfuant to 13 G. 2. c- 18. 5 , 

liotwith(landing the order of fcllions 
was made fubjt^l to the opinion of 
this Court on a cafe to be ftated, 
which cafe was afterwards ftated, 1 
and fettled by the juftices at the f.f- ' 
fions. The King v. The yujliccs of 
Sujfex, r. 53 G. 3. 63 I 

2. A certiorari to remove an order of 
feffions confirming au order of re¬ 
moval, fnbje£l to a cafe la be 
ftated, mull be applied for within 
fix calendar months after making 
the order of feffions, and not within 
fix months after fettling the cafe. 
The King V. The Jujiices o/SuJex, T. 

53 3 * 734 

CHARTER-PARTY, 

See'*Assvvi.tsiT, i. 

The charterer of a (hip from L, to B. 
and back, cannot plead to an ailloxi 


brought againft him by the owner 
on the charter-party for not provid¬ 
ing a fufficient cargo at B , that 
the fliip failed on the voyage from 
/>. without convoy, contrary to 
the 43 G. 3. e. 57,, and that the 
plahuift' was privy to and knew the 
fame : it not being in the contem¬ 
plation of the parties at the time of 
entering into the contrail to vio¬ 
late the regulations of that ail. 
IVilfonv. Foderiughaniy E, 53 G 3. 

Page 468 

CLOTHIERS, 
Makdamus, 6. 

COLLECTOR OF TAXES, 

See Distress, i. 

The ?3 G. 3. c. 90. f. 4., for paving 
ard lighting the parifii of 5 /. Mar- 
tiny which prohibits under a penalty 
any perfon during the time he JJouli 
be colkBor of any taxy or hold any 
office of profit, or be inttrtfted in 
any contrail or work to be done in 
the execution of that ail, from 
ailing as a committee man under 
the ail, docs not extend to a col- 
leilor of the aflefTcd taxes. Lee 
V. Birrell, E. 53 G. 5. 482 

CONTRACT, 

See Assumpsit, 

Where a perfon performed work for a 
committee, under a refolution en¬ 
tered into by them “ that any fer- 
vice to be rendered by him fhoiild 
be taken into confidcration, and 
fuch remuneration be made as 
(hould be deemed rightHeld 
that an ait ion would not lie to re¬ 
cover a rccompenfe for fuch work, 
the icfoliition importing that the 
committee were to judge whether 
any remuneration was due. Tity- 
lor and jduolhery Ajjfgnees of Waijhy 
a Bankrupt^ v. Brewer and Others^ 
E. ^3 G. 3. 290 

CON. 



COSTS. 


COVENANT. 


CONVOY. 
Charteii-partv, I, 

CORPORATION, 

Mand.amus, 2, 7. Quo War¬ 
ranto. 

COSTS. 


The plaintiff in an action on the 
recognizance of bail, is not entitled 
to the colls up to t!»e time of notice 
of render and Haying proceedings If 
the bail render their principal within 
the eight days allowed by the rnlc 
of Tnn, I y/nnr. Crejpiuell v. //er«, 
T. 53 G. 3. Page 741 


• The lien of the plaintiff *8 attorney 
upon the debt and colls recovered 
in the caufe after affirmance upon ^ 

a writ of error, mull be fatii>ficd , 

before the defendants are entitled ^ 

to fet them off againlt a judgment , 

recovered by them in another caufe ^ 

againff the plaintiff: and colls in . 

cror are cofl.s in the caufe. Mul- 

dhion V. HUl and Jtwfhsrj //• 

5 3 G. 3. PajTC 240 

5. The profecutor of an indidlment 
for obftrudting a highway mull 
fliewhlmfelf to be the party gtieved 
in order to olitain colts under the 
5 & 6 /r. c. I r. / 3. : there 

fore where the profecutor <lid not 
apply for the colls until two years 
after judgment given, and it did 
not appear that he had ever nf'd 
the highway before it was Hopped, i , 
and whilll it was flopped declared | 
lie did not care about it : Held : 
that he was not entitled to c.)Us ai j 
the party grieved, alilmngh the . 
profeention was at Ins iidUujee and j 
cxpencc. 'He <ai the / roj,- j 

cutitn of Hr Jrlhuv (JicojJkr, v- j 

Inc r do fit h- 5d ?•. | 

Where the plamtiH in affurnp-;! | 
failed to prove his Ijieeial counts, 
but upon the comincn counts le- 

covered lefs thati <?/• ”1'?'' 

balance of an account which con- i 
tained items both on the debet and j 
credit fide : Held mat by S 9 

of colls it appearntg 

fondant lefidcd and traded w Lou- . 

dorf. Fomin v, and /lnothe,t ■, 

A-. 53 G. y 1 


COVENANT. 

Wberc a Icffee of a houfe and 
garden for term of yeais covenanted 
with the leffor not to ule or tx- 
treife, or permit or fuffer to he 
ufed or exercilfd, upon the de- 
niifed pieniifei;, or any part lhereof, 
any trade or bnrimls whutloever, 
S:c. without the licence of the 
Uffor,” &c. and afterwards, with¬ 
out the licence of the leffor, af- 
figntd th.e leafe to a fchoolmaftcr, 
who carried on his bufinef!'. in the 
houfe and premifes : Held that the 
affignment was a breach of this 
covciianr, and the Jefior entitled to 
re-enter under a provi/o for re-entry 
for non-ptrformance of covenants. 
Doe on the danife of Bjjh v. Keelingt 

5 3 3 * 95 

Where the plaintifT, as executrixt de¬ 
clared that the delendant, by deed, 
conveying to the plalntiff^s teflator 
rertaiii lands in fee, fubjed to re¬ 
demption on payment of afum cer¬ 
tain, covenar.ted with the tefbtor 
that he was at the time of executing 
tlie deed feiied in fee, and had a 
right to convey, &c.; and affigntd 
for breach that the defendant was 
not feifed, See , and had cot a 
light to convey, ^c. : this was 
held ill upon fpeci.d demurrer, and 
that the executrix could not main¬ 
tain an adion for fuch breaches cf 
covenant, without Ihewing forr.c 
luecial damage to the teflalor in 
his lifetime, or that the plaintiff 
^ ol.lmcd ffirne in*trdl in the pre- 
i rnibs. Co-.wuaat upon rcquelt of 
1 ' ■ the 
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DEVISE. 


the tcftator, his heirs or alHgiis, to 
nfake further aflurancc to the tefta- 
• tor, his heirs and alligns, and breach 
affigned that the plaintiff, as execu¬ 
trix, requefted the defendant to ex¬ 
ecute a releafe between the defen¬ 
dant, the plaintiff, and S. for 
farther affuring the premlfes to the 
ufes mentioned in the deed, which 
the defendant refufed; without 
(hewing that tlie plaintiff claimed 
an intereft, or to whofe ufe the rc- 
leafe was to enure, or why A. 
was a party to it; was confidered 
ill on fpecial demurrer. A demurrer 
for caufe of miljoinder of breaches 
of covenant nndl be to tlie whole 
declaration, and not to the breach 
alone wh ch is mifjoined. E'iz 
Kitigdottf Executrixf v. Nottle, 
53 G. 3 - P‘ige 355 

DEED, 

iVee Assumpsit, i, 

DEFEASANCE, 

See Warrant of Attorney. 

DEVISE. 

I. Devife to the ufe of A* only fur- 
vising Jon of J. S., for hfe, and to 
his firll and other fons, &c , and 
for default of fi;ch ifTue to tl\e ufe 
of the firll, fecond, and of all and 
every other fon and fons of S. 
lawfully to he begotten, and the heirs 
male of the body of fuch firfl and 
other fons, with provifo that the 
faid A. and his firfl and other fons, 
and alfo the firll and other {omhete- . 
after to he horn of the faid J* $, 
ftiould rellde at the family hou.'e, 
Src.: Hi Id that the fecond fon of 
y. S., horn before the date of the 
will, fhould take upon the death of 
A, without ifliic. Doeon the ftveral 
demifts of IVilUam and Thomas James, 
other‘ntfr M’jv^.h v. Halklty H, 
536.3. 124 


2. Devife of ** all that my farm 
called Troguesfarm, now in the oc¬ 
cupation of A, C.” is not neceffa- 
rily limited to the lands of Trogues 
farm in the occupation of A. C., 
but may be fliewn by evidence to 
extend to other lands of Trogues 
farm not in his occupation. Good- 
title, on the demife of Radfsrd, v, 
S uthern, E. 53 G. 3. 

Page 29f; 

3. Devife of all the tellator’s freehold 
ellates to J, S, for life, and on his 
deceafe to and among his children 
equally, at the age of 21, and their 
heirs, as tenants in common ; but if 
only one child fliall live to attaiii 
fuch age, to fuch child and his or 
her heirs, at his or her age of 21 ; 
and in cafe J. S- llinll die without 
iflne, or fuch iffiie fhall die before 
21, then over : Held that the chil¬ 
dren of J, S. took a veiled remain¬ 
der. J)net on the feveral and joint 
dimifes of John Henry Roake, Tho¬ 
me ^ ITilfiam Roahe, George Roakc, 
and Elizabeth Roake, v. Nowell, Ed 

53 ^' 3* 227 

4. Utvife to the three fillers of the 
teflator for and during their joint 
natnr,.l lives, and the natural life of 
the fmvivor, to take as tenants in 
common and not joint tenants ; Re¬ 
mainder to triillees luvlng the rc- 
fptdlive lives ot the fillers and the 
life of the furvivor, to preferve con¬ 
tingent remaindcjs ; and from and 
after theT refpedtive dcccafes and 
the deceafe of the furvivor remain¬ 
der over: Held that the lillcra 
cither took tlie tllate as joint-te¬ 
nants tv) be regulated in its enjoy¬ 
ment at a tenancy in common, or 
as tenants in common with benefit 
of furvivorfhip. B e, on the dem, of 
Sarah Porwcll, v Ahey, E. 53 G. 3. 

428 

5. Devife of tellator's leafthold houfes, 
held for a term tenewablc, to J, 
T. S. to his own ufe and benefit on 
his attaining 21, upon trull that his 

(the 



DISTRESS. 


ERROR. 


(the teftator’s) truftees fliould pay 
and perform rents and covenants, 
and renew the fame from time to 
time, and for that pnrpofe to'nvake 
furrender, &c , and alio to permit 
the truftees to receive the rents 
during the minority, the maiute- 
nance of the infant to be paid there¬ 
out, with liberty to M, P. to 
keep the houfes during the mino¬ 
rity paying rent to the truilees, 
&c.: Held that this was in effect 
a devife to the truftees during the 
minority, witli a veiled remainder 
to J. T. S. the infant ; and that 
the interell of M. P. ceafed on the 
deceafe of /. T. S. before 21. 
Goodri^ht on dem. of J. Revell, S. 
Revel/, R. Cock, and of J. Steele 
V. Mary Parker and Others, T, 
53 0 . 3. ' Page 692 

6. Devife to the ufe of the tellator’s 
daughter for life, remainder to her 
full and other fons and daughters 
in tail, with like remainders to his 
niece, her fons and daughters fevc- 
rally and fuccefilvely, and for de!a;ilt 
of fuch iftue to fuch of the ules, for 
fuch of the intents, and fubjecl to 
fuch limitations declared by the will 
of T. y. as ftiall be then exifting un- 

. determined or capable of taking el- 
fed, or as near thereto as the deaths 
of parties and other intervening ac¬ 
cidents and contingencies, and the 
rules of law’ and equity, will then 
permit: Held that /'. A', y • wlio 
would have taken a vefteii remainder 
in tail, and would have been tenant 
in tail in polfcflion under ihe will ot 
T. y. took no veiled tftale under 
the fecond will, during the life of 
the fccond teftator’s daught^. 
PhilUps and Another v. Deuhin, T. 
53 G.3. 744 

distress, 

Notice, 1. 

I. The colledor of the houlc and 
window tax under 43 3 * 


769 

may diftrain for arrears of thofc 
taxes, the goods of a third perfon 
found on the premifcf charged, 
though the goods are only hor*. 
rowed, and the perfoii in arrear has 
other goods of his own on the pre- 
mi fes fuflicient to fatisfy the arrears. 
Jufon Y. Dixon, T. 5$ G 3. 

Page 601 

2. Where a IherilT’s officer executed 
a writ of fi. la. by going to the 
houfe and informing the debtor he 
came to levy on his goods, and 
laying his hand on a table and 
faying, “ I take this table/* and 
then locked up his w’arrant in the 
table dra’A’cr, took the key, aud 
went away, without leaving any 
pcrlon in pofTtifiiui, and alter 
the li. fa. was returnable, but not 
coniinned, the landlord dillratncd 
the goods for rent: Held that 
the Iheriff could not maintain tref- 
1 pafs agaiiill him. Blades and AnO’ 

! ther V. As undale, T. 53 G- 3. 

' 711 

DRUGS, 

See AssumpsiT) 2. 

I 

ERROR, WRIT OF, 

Are Bail, 2, 3, 4.—-Indictment, t. 

— Practice, 3 . 

The clerk of the en'ors in C, P. in 
tranferibing the record, by mif- 
take entitled it generally inftead 
of fpccially, and error was alS-jncd 
thereon ;«after which he anicnd- 
c:l the tranfeript by inferting 
the fpecial memorandum ; the 
Court would not reftore the tran- 
feript to the Hate in which it 
flood at • the time when the 
plaintiff in error afligned bis 
error. Randole v. Bailey and Ano¬ 
ther ; In error, H* S 3 3 * - 

- 


EVI- 



EVIDENCE. 


lo. 


EVIDENCE, 

Sei Slander, i, 2. Trover. 

1 . Where the plaintiffs filed a bill in 

Chancery for the examination of a 
witnefs de bene cffe, to which the 
defendant did not put in any an- 
fwer, and the plaintiffs afterward g 
obtained an order of the Court for 
the examination of the witncfs, and 
gave notice thereof to the defend¬ 
ant, and of the interrogatories in¬ 
tended to be put, and on the fame 
evening examined the witncfs, who 
left London the next day for a 
foreign country, and never return¬ 
ed i and the plaintiffs afterwards 
obtained a further order that the 
depofition of the witnefs fliould be 
publilhed in order that it might be 
read in evidence at the trial: Held 
that the depofition was admiffible 
evidence at the trial, for as the de¬ 
fendant had notice of the time of 
the examination, he might have 
crofs-examined at that time, or ap¬ 
plied for further time for that pur- 
pofe; and it muff be prefumed from 
his not having done either, that he 
did not wilh to crofs-examine. 
Ciixenove and Another v. Vaugban^ 
//. S3 G. 3. Page 4 

2. Upon a quellion whether the lord 
of a manor was entitled to the coals 
under a freehold tenement within 
the mauor, it is competent to him 
to Ihew by parol evidence that there 
was a known diftinAion within the 
manor between old and n£<uj land^ 
and that in fa^ the plaintiff’s lands 
lay within the boundary of the new 
land.; and alfo to Ihew by evidence 
of general reputation, as well as adts 
of taking coal under the lands of 
other freeholders within the fame 
boundary, that the right to the 
coals under the plaintiff’s lands was 
in the lord. • Bawnes v. Manujon^ H. 

. 77 

3. Where a contraft was made by one 
of fewral partners in his individual 


capacity, who at the time declared 
that the fuhje£l-matter of the con- 
trad\ was his property alone : Held 
that his declaration was evidence 
againff all the partners, and there¬ 
fore they could not fue jointly 
upon filch a contradl. Lucas tmd 
Others v. De la Cour^ E» S 3 ^' 3 * 

Page 249 

4. Devife of “ all that my farm called 
Trogues’-farntf now in the occupa¬ 
tion of A. G.,” is not neceffarily 
limited to the lands of I'rogues-J'arm 
in the occupation of A. C., but may 
be (hewn by evidence to extend to 
other lands of Trogues-farm not in 
his occupation. Goodtitlc, cr, the 
Demife of Radford, v. Southern, E, 

53 ^- 3 - 299 

5. By the 51 G. 3. c. 60, (local adl) 
the regiller book of the Brijiol 
Canal Company is evidence, in an 
adlion brought by them for calls, of 
the defendant’s being proprietor of 
the number of fliares affixed to his 
name. fhe Brifol and Taunton 
Canal Navigation Company s. Amos, 

r. 53G. 3. 5^9 

6. The iheriff’s return to a writ of 

fi. fa. that he has levied the money, 
is not fufficient evidence to prove 
that he has paid it over to the 
judgment-creditor fo as to charge 
the latter with the receipt of it, in 
an adliun for money had and re¬ 
ceived. Cat or ^ A/Ji^nee of Sparkes, 
Bankrupt, V, Stokes, Gent., T*. 
53 U. 3. ^ 599 

7. Upon appeal agajnft an order of 
removal the declarations of a rated 
inhabitant of the appellant pariffi 
are evidence againll that parifli, 
without calling the inhabitant and 
(hewing that he refufed to be ex¬ 
amined. The King V. The Inhabi¬ 
tants of Whitley Lower, T. 53 G. 3. 

, 636 

8. Trefpafs quare claufum fregit. 
Plea of preferiptive right of com¬ 
mon over the locus in quo at all 
times for his. cattle, levant and 

Gouchant 1 



EXECUTOR. 


FACTOR. 


conchant; replication prcfcribiitg 1 
in Tig\\t of his ratffuage to ufe the I 
locus 'n quo for with corn, \ 

and until the taking in of the corn \ 
to hold and enjoy the fame in every I 
■year, and travcrfcd the defendant’s \ 
prefcription ; on which iffue joined ; I 
Held that many perfons belidesde. 1 
fendant having a right of common 
over the locus in quo, evidence oi 
reputation as to the right claimed by 1 
plaintiff was admiflihle, a foundation 1 
being firft laid by evidence of the 
enjoyment of fucli right; and that 
plaintiff’s right might legally cxill 
as a qualification of defendant’s 
right, and was not repugnant to ] 
it. IVeei- v. yf. Stacie, fV.Sp*irket 

^nd IVt Spxirisf 7^ 53 3 * 

Page 679 

EXECUTION, 

1. Rent. Sale. 


EXECUTOR, I 

Covenant, 2. Pleading, 2. 

Where the executors of a deceafed 
partner continued his (hare of the 
partnerfliip proj)eriy in trade for 
the benefit of his infant daughter: I 
Held that they were liable upon a 
bill drawn for the accommodation 
of the partnerlhip, and paid in dif- 
charge of a partner/hip debt; al¬ 
though their names were not added 1 
to the firm, but the trade was car¬ 
ried on by the other partners unde 
the fame firm as before, and the 
'executors whCii they divided the 
profits and lofs of the trade, carried 
the fame to the account of the in¬ 
fant, and took no part of the profits 
themfelves. U'ighmcn v. -/‘ W/zm, 
Diikons, Tkomas and 'James Watfon, 
and Aram, E, 53 ^* 5 - 


goods were configned from abroad to 
a faftor to be fold on account of 
ibe conhgnor, and a bill of lading 
was fent to deliver the goods to vlie ‘ 
fadlor or bis affigvis. and the fafilor 
afterwards indorfed and delivered 
the bill of lading, together with the 
goods, to the defendants, as brokers, 
with infiruCli.ms to do the needful, 
and the defendants made advances 
to him on the credit of thofe and 
other goods, without knowing that 
he was not the owner of them: 
Held that the defendants could not 
retain the goods againlt the con- 
lignot until payment of the debt 
due to them from the ladlor on ac¬ 
count of thefe advances. Martini 
V. Colis and Othtrs, H. 53 ^’ 3 * 

page 140 

2. Where fngars were Ihippcd from 
abroad under a bill of lading, which 
expreffed that they were on account 
of the plaintiffs, and were to be de¬ 
livered to /f'. and their affigns, and 
ir* who were the agents of the 
plaintiffs for the management of 
their property configiied from 
abroad, indorfed the bill of lading, 
together with the other bills of 
lading comprifmg the reft of the 

1 cargo, to the delcndants, and drew 
bids upon them for the amount of 
the whole cargo, which the defend¬ 
ants accepted and paid, and fold the 
fogars at two months* credit, at the 
expiration of which they carried the 
amount of the proceeds to the ac¬ 
count of ly., who in the interval 
between the fale and the expiration 

[ of the credit had become bank¬ 
rupts : Held that the plaintiffs were 
5 entitles to recover the proceeds of 
fuch fale from the defendants. 
’ Ship/ey and Others v. Kymer and 

2 Others, E- 


factor. 

, a faflor cannot pledge the goods 

of his principal: therefore, where 


fishery. 

Jrs Impress. JIate, 4. 


FRAUDS, 



FREIGHT. 


GUARANTIE. 


77* 

FRAUDS, STATUTE OF. 

X. Where the defendant agwed bi d 
written eontraii to purchafb of tlie 
piaintifFs 300 hogs of bacon, to be 
delivered at dxed times and in fpe- 
cified quantities, and after a part of 
the bacon had been delivered, re- 
quefted the piaintifFs, as the fale was 
full, not to prefs the delivery of the 
refidue; to which the piaintifFs 
afFented : this was to be undcrllood 
only as a parol difpenfation of the ' 
performance of the original con¬ 
tra^, in refpeS to the times of the r/?- 
everjt and therefore was not af- 
fefted by the ttatute of frauds: the 
defendant was held liable for not 
accepting the refidue within a rea- 
fonable time afterwards. Cujf and 
Other t V. Fenny 53 G. 3. Page 21 

2. The 29 Car, 2. c. 3., whicii re* 
quires a will of lands to be atiefted 
and fubferibed in the prefence of 
the devifor, means that he fhould be 
in a fituation that he may fee the 
witnefTes atteft; therefore where 
the attcflling witnefTes retired from 
the room where the teftator had 
iigned, and fubferibed their names 
in an adjoining room, and the jury 
found that from one part of the 
teftator’s room a perfon by inclining 
fiimfelf forwards with his head out 
at the door might have feen the 
witnefTes but that the teflator was 
not in fuch a fituation in the room 
that he might by fo inclining have 
feen them : Held that the will was 
not duly aitefled. Docy. on the De- 
mife of Wright and Others^ v. Mani^ 
fold and Another^ E. 53 G. 3. 294 

FRAUDULENT CONTRACT, 

See CarR i£ii. 

FREIGHT, 

See Assumpsit, i. Iksurance, 

xo. If. 

Where the confignecsbf z,WeJl India 
cargo, deliverable by bill of lading 


to them or their alfigns, he or they 
paying freight for the fame, in- 
dorfed it to the defendants, their 
brokers, for advances made by 
them, and the cargo on its arrival 
was landed at the We/i India docks 
hi the names of the confignees, but 
was entered at the cuftom houfe by 
the defendants in their own names, 
and afterwards the defendants ob¬ 
tained delivery fiom the IFeJl India 
docks under an order from the con- 
fignccs for tliat purpofe, and not 
under the bill of lading: Field 
that the receipt of the cargo by the 
defendants under the order of 
the confignees was not a fufficient 
ground to raife an implied affumpfit 
on their part to pay the freight, 
and the entry at the cuftom-houfe 
made no difference ; but as it ap¬ 
peared fro.m previous dealings that 
the defendants had been in the habit 
of receiving goods in the fame 
manner and paying the freight for 
them, that was confidered fufficient 
to raife fuch an implied promife. 
The lien of the piaintifFs (the (hip-, 
owners) for freight continued after 
the landing of the cargo at the 
Wejl India docks, although they did 
not give notice to the Company to 
retain the cargo until payment of 
the freight. IVihon and Others v, 
Kyrrnrt M^Taggart^ and Othersf H. 

X57 

GAMING. 

Money fairly loft ab play cannot be 
recovered back in an action of debt 
for money had and received not 
founded on the ftatute. ’Thiftle- 
wood V. Cracro/t and Darley^ E. 
Si G. j. 500 

GUARANTIE. 

A paper-writing was given by the de¬ 
fendant to A. (to whofe houfe the 
plaintiffs had declined to furnifh 
goods on their credit alone) to this 

effed; 



IMPRESS. 
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“ I unticrlland A. and Co. 
have given you an order for rig¬ 
ging, See, 1 can affvire yo\«, from 
what I know of A.^e> honor and 
probity, you will be perfeftly fafe 
in crediting them to that amount,; 
indeed I have no ob;enion to ^uaraniy 
you a^a n'l any lofs from giving them 
this credit which paper was handed 
over by A. to the plaintiffs, toge¬ 
ther with a guorantic from another 
houfe, w'hich they required in addi¬ 
tion, and the goods were thereupon 
furnilhed; Held that the paper did 
not amount to a guarantie, there 
being no notice given by the plain¬ 
tiffs to the defendant that they ac¬ 
cepted it as fuch, or any confent of 
the defendant that it fliould he 
conclufive guarantie. Wdlver and 
Anolhir v. Richard/on, E. 53 G. 3. 

Page 557 

HUSBAND AND WIFE. 

Hufband alone cannot be the petition¬ 
ing creditor to fuppt)rt a commif- 
frou of bankruptcy, in relpe£l of a 
delht compofed partly of a fum of 
money due to him in his own right, 
and.partly of a fum due to his wife 
dum fola. Rumfey » AJJtgnec of Cvl- 
linsy a Bankrupt^ v. Gecrge and Ano¬ 
ther, ff. 53 G.^. 177 


HUSTINGS. 

By flat, qt G. 3 . c. 126., one of two 
candidates for the city of 
Jler is only Hable.to the baihff for 
a moiety of the expcnces of the 
buildings. Morris v. Lord Lochratie, 

£.530.3. ^^3 

IMPRESS. 

The- 50 G. 3. c. io8_ /. 
empta certain perfons. .iia 
employed in “f, 

Jm>, from be.os '"'P"®™’,'■y‘ 
toa lobftfr filhery. tw''® 7. 

Briti/b fubjeas upon the coan 
Vui.. I. 


Heligoland for the purpofe of fup- 
plying the London market with that 
fifii; and therefore the Court dif- 
charged a mariner and an apprentice 
who had been impreffed out of one 
of the veffels engaged in that fiihcry. 
Samuel layne and yohn Thorough- 
good'& cafe, //. 3 i G. 3. Page 223 


INDICTMEN'P, 

See Costs, 2. 

. Plea of auter foils acquit, which 
docs not llaie the record 'd ac¬ 
quittal, is bad. On writ of etror 
brought on a judgment of convic¬ 
tion for felony at the general quar¬ 
ter feflionp, this Court \vi 1 only look 
to the record of couviclion, al¬ 
though the iullice.i return alfo the 
record of a former acquittal. The 
Kin7 V. Thomas IVildty, H. 53 G 3. 

.. 1^3 

2. Indiclmcnt charging mi individual 
with the repair oi a bridge hy rcaf n 
of his Icing owner andpropriilcr oj a 
certain mWigalion, is^ not equivalent 
to charging him rullonc Icnutct, but 
is erroneous; and if judgment be 
given thereon, upon em-r brought, 
it will be reverfed. It leems that a 
count charging him' hy rcafon of 
beiii'^ owner of a navigation under a 
private aa of pailiament, mull fft 
forth the aft. The King v. huiil'Kis^ 
Kerrifon, A. 53 G. $• d 3 > 

INFANT, 

See Pi-£ADi>‘.c, 5. 

insurance, 

Partners, 2. Witness, i. 

I. Where the plaintiffs efface a P‘'* 
* licy of aflurance on wines irorn 
Oporto to London, on the I2ih o 
November, at which tune they were 
in poffeffion of two letters from 

their correfpondentsat 

firft of which, dated nth of 
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ber^ Hated thus; *< We are loading 
the wines on the Stag, Wheat- 

ley, who pretends to fail after to¬ 
morrow;** the other, dated the 13th 
of OSohety inclofed the bills of lad¬ 
ing, which were filled up “ with 
convoy ;** which letters the plaintiffs 
did not communicate to the under¬ 
writers : Held that it was a mate¬ 
rial concealment. Bridges and Others 
y. Huntert H. 5^ G. 3. Page 15 

2. An affured on bottomry cannot re¬ 

cover againft the underwriter, unlefs 
there has been an a^ual total lofs of 
the fhip: for if the fhip exift in 
fpecie, in the hands of the owners, 
though under Circ urn fiances that 
would entitle the affured on the fhip 
to abandon, it will prevent its being 
an utter lofs within the meaning of 
the bottomry bond. Thompfon v. 
*rhe Royal Exchange Jljfurance Com¬ 
pany, H. 30 

3. Where the plaintiffs, on the 25th 
of Oiiober, effefted an infurahee on 
fhip at and from her port of load¬ 
ing to her port of difeharge, and 
it appeared that on the 25 th of ^uly 
preceding, the fhip, whilfi in her 
port of loading, was driven on a 
rock by a ftorm, but got off with¬ 
out appearing to have fuffered ma¬ 
terial damage; and the captain af¬ 
terwards wrote a letter to the plain¬ 
tiffs without communicating the ac¬ 
cident; which letter reached them 
on the 5th of OSoher; and the fhip 
afterwards arrived at her port of 
difeharge, where the captain made 
a proteft, detailing the accident, and 
ftating that the planks of her bot¬ 
tom muft have been chafed,, and her 
bottom otherwife'injury, by firik- 
ing on the rock: Hm that the 
plaintiffs could not recover as for an 
average lofs arifing from the acci¬ 
dent ; for the captain was bound to 
communicate the accident, and . for 
want of fueh CQmoiunication, the 
antecedent damage was an implied 
caception out of the policy: and 


the policy not being made void, the 
plaintiffs could not recover back the 
premium. Gladfone and Another v, 
Kingy H 53 G 3. ' Page 35 

4. Where a licence was granted to the 
plaintiff on the 25th of May 1810, 

* to take a cargo from London to 
Archangel, and to return from thcncc 
with a cargo of grain and other 
goods permitted by law to He im¬ 
ported to any part of the United 
Kingdom, and the licence was limit¬ 
ed to the 29th of September follow¬ 
ing, which time was afterwards ex¬ 
tended to the I ft of January l8ll, 
and the fhip, after taking in a cargo 
of pitch knd tar at Archangel^ failed 
on her homeward voyage on the 
13th of OSober 1810, but was 
driven back to Archang 4 % and there 
unloaded, and her cargo fold, and 
the fhip laid up for the winter, and 
did not fail again from thence with 
a cargo of wheat until the ift of 
‘ Augt^ 1811: Held that the licence 
was not exhaufted by taking in the 
firfi cargo of pitch and tar, but 
would cover the cargo of wheat 
alfo, notwithfianding the time li¬ 
mited fur its continuance had elapf- 
ed, provided it appeared that the 
voyage was profecuted with all rea- 
fonable difpatch, which was a quef- 
tion for the jury; and therefore if 
it fhould fo appear, an infurance 
effe^led by the plaintiff on the 18th 
Augufi 181T, on wheat at and 
from Archangtl to Londony would be 
valid, and w'ould attach on the 
wheat cargo ; but an infurance on 
money advanced to the captain at 
Archangelyiws void, and upon that the 
plaintiff might recover back the pre¬ 
mium. Sicken v.^//«tt«,jy.53G.3.39 

5. Where goods were infured from 
HeligolavA to Memely with liberty to 
touch at any ports and to feck, join, 
and exchange convoy, warranted 
free from capture in the port of 
Memely and the fhip failed from He¬ 
ligoland with orders to go to Gotten- 
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hurgh to know whether to proceed 
to Anhoh or Memel^ and was cap¬ 
tured in her way to Gottenburghf 
which is in the track either to An- 
hoU or Memel: Held that this was 
to be confidered as a voyage to 
MemeU although it was fubjcft to 
be changed according to circum- 
ftances upon the (hip's arrival at 
Gottenburgh ; and therefore the rifle 
commenced on her leaving Heligo¬ 
land; and the (hip never having 
reached Gottenburgh^ the purpofe of 
going thither for orders was merely 
an intention to deviate, which did 
not vacate the policy; neither was 
it a reftraint on the captain's judg¬ 
ment as to the place of feeking 
convoy, it not appearing that he 
could have met with convoy before 
the capture ; and confequently the 
underwriter was liable. Hefelton v. 
Allnutt, H. SI 

6. A broker who has neglefted to in- 
furc the premium according to the 
direftions of his principal, cannot fet 
up as a defence that he was dircdled 
alfo to infure againft Brilifh cap¬ 
ture } for that is not a crime fo as to 
render the whole infurance illegal. 


though it would be void pro tanto. 
Glafer and Another v. Cowieand An¬ 
other, H. Sb^Z’ 

7. Where the plaintiffs declared on a 
policy of aUurance, and averred that 
they were the perfons refiding in 
Great Britain mho received the ordtr 
for and effeaed the infurance ; this 
was confidered as a material aver¬ 
ment, and not fuftained by evidence 
of a letter received by them after 
the policy was effeded, direftmg 1 
them to make aifurance ; although | 
the policy was originally on goods 
on board the Ann, or flups, o** 
whatfoever other name the imp 
fliould be named; and the plaintifis, 
upon the receipt of the PJ? 

cured a memorandurn to e 

on the policy, figned by the dc- 
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fendant, declaring the intereft to be 
on board the Herald, the (hip men¬ 
tioned in the letter. Bell and there 
V. Janfon, i/. 53 G. 5. Page 201 
A licence granted under' an order 
in council to H.S. (a Briti/h rcfi- 
dent merchant), permitting a v^elfel, 
bearing any flag except the French, 
to proceed in ballail from any port 
north of the Scheldt to Archangel, 
there to load a cargo of fuch goods 
as are permitted by law to be im¬ 
ported, and proceed with the fame 
to a port in the United Kingdom, 
was confidered as not confined per- 
fonally to H. S., or any jiaiticular 
clafs of perfons; and therefore 
where Rt^an fubjefts at Archangel, 
who w'ere alien enemies, had fli'pped 
goods under fuch licence for the 
purpofe of being brought into this 
country, it was held that they were 
protcdled by it; and an infurance 
made for their benefit was legal. 
Rohinfon and Others v. Ttouray, H. 
53 G , 3. ' 217 

S.P. Same v. Cheefewright, H, 
53 G , 3. 220 

9. A miflake made by the agent in 

declaring the intereft in the margin 
of the policy to be on a fliip by a 
wrong name, may be reiSlified by in- 
ferting the true name, without a 
frefli ftamp. . ib» 

10. Where a (hip was chartered from 
Liverpool to Jamaica, there to 
take on board a full cargo for 
Liverpool at the current rate of 
freight, to be paid at. one month 
from the difehargt of her cargo at 
Liverpool; and the ftiip owners ef- 
fcAed a valued policy on the freight 
at and from Jameuca to her poi t of 
difeharge in the United Kingdom ; 
and the (hip arrived at Jamaica, 
and after taking on board one half 
of her cargo, was loft by ftorm, the 
remainder of her cargo being on 
ftiore and ready to be ftiippcd: 
Held that the affured were entitled 
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to recover as for a total lofs. Z)/*- ! 
vidfon and jinotijsr v. j^illa/cyf E. 

.11. Adion on a policy on fhip at and 
from London to the Eq/l Indies^ until 
her arrival at her port of difeharge 
on the outward voyage. Lofs by 
perils of the feas. Ship was char¬ 
tered from London to the Eajl In 
diesy there to deliver her outward 
cargo and return thence with a car¬ 
go for England into the Thames, and 
there make a true delivery, &c.; 
and it was agreed that the char¬ 
terers Ihould, upon condition that 
the (hip performed her voyage and 
arrived at London^ and not other- 
wife, pay freight for every ton of 
goods that Jhould be brought home at 
fo much per ton ; the Ihip failed on 
the voyage infured, and in the 
courfe of her outward voyage in¬ 
curred an average lofs, but was re- 
aired and afterwards performed 
er voyage, and the freight was 
received: Held that the freight 
was liable to contribute to general 
average, and that the underwriter 
was entitled to deduct in rcfpe< 5 l of 
fuch contribution. Williams v. The 
London ^Jfutance Company, JS. 55 
G.3. . 318 

12. Where a policy of afliirance was on 

goods at and from Pernambuco toMa- 
ranham,B.nd from thence ioLiverpool, 
beginningthe adventure on thegoods 
from theloadingthereof.on board the 
Ihip wherefoever : Held that it would 
cover goods previoully loade4 at 
Liverpool, and which arrived at A, 
but were not unloaded there, and 
afterwards fuftained a partial lofs by 
wreck in the voyage from P, to M. 
Gla^lone ahd Another v. Clay, E. 
53 G. 3. 418 

13. Though a ftate may be in the mi¬ 
litary pofFeilion of one of two bel¬ 
ligerents, that will not conftitute 
her fubjedts enemies to the other 
belligerent, if the fovereign power 
•f the latter choofc.s to permit a 


continuance of commerce with them t 
therefore where aft infuraftce was 
elFefted on property, fhipped in this 
country on account of perfons who 
were domiciled at Hamburgh, at a 
time when that country was in the 
pofTcffion of French troops, the fe- 
nate continuing to extreife the 
powers of civil government in the 
fame manner as before: Held that 
the aflured were entitled to recover 
for a lofs which happened in the 
courfc of a voyage permitted by his 
majefty’s orders in council. Hage- 
dorn V, Bell, 53 G. 3. Page 450 

14. A licence to f. H. of London, 
merchant, on behalf of himfelf and 
other Britifb or neutral merchants, 
to import a cargo from certain 
limits, within which an cnemy*s port 
is fituate, in any veflel bearing any 
flag except the French, will protcA 
a fhip trading from that port, in 
which fhip J, H. and an alien ene¬ 
my are jointly interefted; and there¬ 
fore fuch interell was held infur- 
able. Hagedorn v. Reid, T. 53 G. 

S6j 

15. A natural-born fubje^f of this 
cotinlry, domiciled in a foreign 
country in amity with this, may 
lawfully exercife the privileges of 
a fubjc6l of the country where he 
is domiciled to trade with another 
country in hollility with this; there¬ 
fore where plaintiff, a Erjtifb-horn 
fubjeft domiciled in America, ef¬ 
fected a policy of aflurance on fhip, 
freight, and goods, at and from 
Virginia to any ports in the Baltic, 
and the fliip was captured in her 
way to Elfmeur, in Denmark, Den- 
m^r/^ bcing in amity with America, 
but at war with this country : Held 
that the plaintiff was entitled to re* 
cover. Belh, Reid, T.y^G.^. 726 

INTEREST. 

In an aCtion of debt to recover a fum 
awarded to the plainuffs by a jury 

under 



LANDLORD AND TENANT. 

43 3* ^40 » and 

40 «• 3 * !!•» 33 a compenfation 

to be made by the Brijlol dock 
company for an injury done to the 
plaibtifF’s property by means of 
the works authorized by tl«ofe 
afts i Held that the jury might 
give interell for the detention of 
the funi awarded. Hilhoiije and 
Others v. Davis, H, 5;^ G. 3. 

Page i 69 

JUDGMENT, 

Pleading, 2, 3, 4. 

Where interlocutory judgment was 
figned, and the plaintiff died on a 
lubfequent day in the term ; the 
Court granted a rule to compute 
principal and interell on the bill or. 
which tlie aAion was brought. 
Berger v. Green, H, 53 G. 5. 

229 

JUSTICES. 

I. The Court will not grant a manda¬ 
mus to the juftices at fefiions to re¬ 
hear an appeal againft an order of 
removal, after judgment given by 
them, and entered by the clerk of 
the peace for quaffiing the order; 
upon the ground that the juftices 
at feflious were divided in opinion, 
and that the judgment was entered 
by miftake, inftead of an adjourn¬ 
ment of the appeal. The King v. 
The Jujlices of Lekejierjkke, E. 

53 3* 442 

The juftices at feflions may alter 
their judgment during the conti¬ 
nuance of the fefliops. 

LANDLORD AND TENANT, 

See Lease.— fM oney had and 
atcEivED, 2. 

The landlord of premifes upon which 
the gpods of his tenant arc taken 
|q execution can only claim iroro 


LIBEL. 

the party fuing the execution the 
rent due at the time of taking the 
goods, and not tliat which accrues 
after the taking and during the 
coniinuance of the fheriff in pof- 
fefliun. Hojhins v. Knight, andBaf^ 
fet and Another v. Knight, E. 
53 ^* 3 * Page 24j 

LATITAT. 

The Court fet afide a latitat direfted 
to the fheriff of MiddU-fex for ir¬ 
regularity. Price V, Jackfon, E, 

53 ^’* 3 * 44 * 

LEASE. 

Where a leafe contained a provifo 
for re-entry in cafe the tenant 
fliould demife, leafe, grant, or let 
the demifed premifes, or any part 
or parcel thereof, or convey, &c. 
to any perfon whomfoever, for all 
or any part of the term, without 
the licence of the Icflbr in writing; 
and the defendant, without fuch 
licence, agreed with a perfon to 
enter into partnerfhip with him, 
and that he fliould have the ufe of 
the back-chamber and fome other 
parts of the premifes exclu/iveiy, and 
of the reft jointly with the defen¬ 
dant, and accordingly let him into 
pofl'cflion: Held that the Itffor was 
entitled to re-enter. Roe dent* 
Dingley v. Saks% E» 53 G. 3. 

*97 

LIBEL. 

A member of the Houfe of Commons 
may be convifted upon an indid- 
ment for a libel in publifhiog in 
a ncwfpapcr the report of a fpecch 
delivered by him in that Houfe, if 
it contain libellous matter, although 
the publication be a corred report 
of fuch fpeecb, and be made in 
confcquence of an incorred pub¬ 
lication having appeared in that 
3 F 3 and 
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and other newfpapers, ’The King 
w, Oruvey% Efq. M>P»f E, 53 U. 3. 

Page 273 

LICENCE, 

Sie Insurance, 4 . 8. 14 . 
LIEN, 

Ste Attorney, i, 2. — Factor, i. 
— Freight, i. 

LOBSTER FISHERY, 

See Impress. 

, MANDAMUS, 

See Appeal, 1. 

I, The Court will not grant a man 
damus to compel a canal company, 
purfuant to the provifions of an a6t 
of parliament, to proceed to an af- 
felTment, of the value of land taken 
by them for the purpofea of their 
canal; and alfo of the recompence 
to be made for the damages thereby 
fuftained ; if the parties interefted in 
the land do not make their applica¬ 
tion to the Court within a reafon- 
able time after the land was taken 
by the company, efpecially if the 
parties have another remedy by 
eje£tment. The King v. The Stain- 
forth and Keadhy Canal Company^ H, 
S^G, 3 . 32 

2* Where a charter of incorporation 
of J/. 7., granted to the citizens 
and commonalty in thefe words: 
“ Quod ipfi & fuccclTorcs fui in 
perpetuum Jtngulis annis fuccejfvis 
34 concives civitatis in alderma- 
nos, necnon 40 alios cives ejufdem 
civitatis pro communi coniilio civi- 
tatis illiuB eligere facere 8 c creare 
pojffint and it appeared chat in the 
year 1693, and the two following 
ycRrs, {ucceffive eledions of the 40 
common councilmen had been made, 
fincc which time the ufage had 
been not to eled the aldermen or 
common councilmen annually; the 
tl 


Court refufed a mandamus, which 
was applied for in order to raife the 
queilion again ft the ufage, whether 
the eledions of thofe officers ought 
to be annual, there being ahother 
remedy open to the parties making 
this application. The King v. The 
Mayor and Citizens of Chefler^ H, 
53 G. 3. Page loi 

3. Where the weavers prefented a 

petition to the juftices at feflions, 
praying them to limit a rate of 
wages, according to the provifions 
of ftat. 3 EU%. r. 4. fiS^t and 
I Jac, I. c. 6 f. 3., and the juftices 
heard the petition and counfel in 
fupport of it, and after making in¬ 
quiry and examining witneiTes upon 
the fubjed, determined that they 
could not make any rate more be¬ 
neficial to the weavers : this Court 
refufed a mandamus to the juftices 
to hear and determine, although 
they did not examine the witneiTes 
tendered by the petitioners, nor 
any witneiTes upon oath, or in open 
court. The King v. The Juftices of 
Cumberland^ H. S 3 ^ 3 ’ ^ 9 ® 

4. The Court will not grant a man¬ 
damus to the juftices at feilions to 
re-hear an appeal againft an order 
of removal, after judgment given 
by them, and entered by the clerk 
of the peace for quaihing the order ; 
upon the ground that the juftices 
at feflions were divided in opinion, 
and that the Judgment was entered 
by miftake inftead of an adjourn¬ 
ment of the appeal. The King v. 
The Jiflices of Ldcefeifkire^ E, 

53 O. 3. 442 

5. The 16 G. 3. c. 30., which gives 
an appeal to the leflions againft a 
conviction for deer-ftealing, requires 
the perfon appealing to give fix 
days notice; and if an appeal be 
entered without notice, the feflions 
have no authority to' adjourn it to 
the next feffions: where the feflions 
did fo a^ourn the appeal, and at 
the next feflions it was difmifled for 

want 
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want of notice, the Court refufcd 
to grant a mandamus to the juftices 
to re-hear it. The King v. The 
Jufiues of (ixfortyhirct E. ? 3 ^ • 3 • 

Page 446 

6 . The 13 G. I. c. 23* / 5 » for fet¬ 
tling difputes between clothiers 
or makers of woollen goods, and 
weavers, or perfons employed in 
fuch manufactures,” does not re¬ 
late to demands againft clothiers by 
the owner of a fcribbling and card¬ 
ing mill for work di ne by him for 
the clothiers in teafing, fcribbling, 
carding, and ft .bbing the wool at 
his mul: therefore the Court re- 
fufed a mandamus to two juftices 
to hear and determine fuch de¬ 
mands. V he King v. T. P. Hey- 
wood Efq.and Anothery T. 5 i 

624 

7, Where a charter of incorporation 
after ordaining who Ihould be en¬ 
titled to be burgeffes, directed that 
they (hould make application for 
that purpofe to the mayor and com¬ 
monalty on a day certain in each 
year, and at no other time^ and then 
make due and legal proof of their 
qualifications, and A. and B. claim¬ 
ing to be admitted burgeffes, made 
application to the mayor and com¬ 
monalty on the charter day, and 
offered to make due and legal proot 
of their qualifications, but their ap¬ 
plications were not heard, nor their 
proofs received on account ot the 
time having been fpent m other 
bufincfs ; the Court granted a man¬ 
damus to the mayor and common- 
alty to enter an adjournment to a 

fubfequent day, and * 

meeting, and receive and examine 
fuch proofs, &c.; and a return o 
fuch mandamus that it was impo - 
fiblc for A. and 5 ., before the ex¬ 
piration of the charter day, to make 

lue andkgal P™/> d 

to the intent of the charter, DV 
reafoD of the day being confumed 


MONEY HAD, %c. 779 

in the neceffary bufmefs of the 
borough, and that the mayor and 
commonalty were not authorized to 
hear fuch proof on any other than 
the charter day. See., was held ill 
and quafhed. The King v. The 
Mayor, Burgeffes, and Commonalty 

of Carmarthen, T. 3- 

Page 697 

MEMORIAL, 

See Annuity. 

MONEY HAD AND RE¬ 
CEIVED. 

See Bankrupt, 4. — Gaming. 

1. The ftieriff \ return to a writ of 

fi. fa. that he has levied the money 
is not fufficient evidence to prove 
that he has paid It over to the 
judgment creditor fo as to charge 
the latter with the receipt of it, in 
an afllon for money had and rc- 
ccived, Cator, Ajjignee of Sparkes, 
Bankrupt, v. Stokes, Gent*, 7 *. 
53G.3. 599 

2. Where the tenant of premifes, 
under a leafe, and at a rent payable 
half-yearly, agreed to pay all taxes, 
except the Iaiullo»*crs property-tax, 
which the l.iiidlord agreed to allow, 
and the tenant agreed to lay out 
20/. in repairs, which the landlord 
alfo agreed to allow, but afterwards 
dlftrained for half-a-year*8 rent, and 
fold to the whole amount, without 
allowing either for repairs or pro¬ 
perty-tax. which he knew the te¬ 
nant had paid to the collcaor: 
Held that the tenant might recover, 
in refpeil of the property-tax, but 
not in refpea of the repairs, in an 
aaion* for money had and received 
againft the landlord. Graham v. 

Tate, T. 5 3 3 • . 

a. Where the holder of a bill of ex- 
chan^, who held it in truft for 
plaintiff, fued the drawer. ai|d, 
pcndinir that fult, became banTc- 

^ 3 F 4 
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rupt.. and his aflignees .af^rwa^ds 
brought an adion againii the drawer 
in the bankrupt’s name, in which 
a^llon, the flieriff having been guilty 
of an efcape 6n mefne procefs, the 
alfignecs recovered againft the (her iff 
in an arSlion for the tfeape, da- 
m?>gcs to the amount of the bill: 
Held that the plaintiff might main¬ 
tain money had and received againfl; 
the affignces for the damages fo re¬ 
covered, allowing to them the colU 
atrd expences. Diflentient Lord 
Ellenborough C. J. •— Ra idoll v. 
Bell and Another^ 7 *. 53 O. 3, 

Page 714 

MONTH, 

The word month may mean lunar or 
calendar month, according to the 
intention of the contraAing parties: 
therefore where upon a fale of land 
cn the 24th of yanuary^ it was 
agreed by the conditions of fale 
that an abftraA of the title fliould 
be delivered to the purchafer w'ithin 
a fortnight from the date thereof, 
to be returned by him at the end 
of two months from the fgid date, 
and that a draft of the conveyance 
fhould be delivered within three 
months from the faid date, to be 
re-delivered within four months 
from faid date, and the purchafe 
to be completed on the 24th of 
Time, making a period of prccifcly 
Hve calendar months from the date 
of the fale and conditions, the word 
months was held to mean calendar 
and not lunar months, by reference 
to' the whole period fixed for the 
completion of the contradl. The 
condition for delivery of the draft 
of the conveyance w'ithin three 
months, was not a condition pre¬ 
cedent with refpeft to its delivery 
within the precife time, Lang and 
jlttotljer, of Bazeley, a 

Banhruptf v. GaU^ H* 53 G* 3. 

» T 


PARTNERS. 

NECESSARIES. 

In an a£tIon for goods fold to art 
infant, the iffue being necejfanesy if 
any part of the articles proved to 
have been furniffied to the defen¬ 
dant, may fall w'ithin the deferip- 
tion of iieceffaries, the evidence 
ought to be left to the jury. Mad^ 
dox and Another v. Miller^ T. 
53^’* 3* Pa^e 738 

NEW TRIAL, 

See Set off, 3, 

noticp:. 

See Appeal, i. — Bjlls of Ex¬ 
change, 3,5, 6. — Carrier, f. 
Manpamus, 5. — Practice, 4. 
10. 

The notice of appeal required by 
I3 G. 3. 78, f, 80. again 11 a dif- 

trefs for non-payment of a high¬ 
way rate, iriay be within fix days 
after the levy, and heed not be 
within fix days after the granting . 
the warrant of diftrefs. The no¬ 
tice of appeal need not difclofe the 
ground upon which the appellant 
objc6i^ to the regularity of the dif«* 
trefs. The King v. The Juftices of 
Devon, jB. ( 53 G, 3, ^ U 

OUTLAWRY, 

S^e Practice, y.-^Sciaa Facia?. 
PARLIAMENT, 

See Libel, 

partners. 

Evidence, 3. 

I. Where the executors of a deceafi^ 
partner continued his fhare of the 
partnerfhip property in trade for 
the benefit of his infant daughter;. 
Held that they were liable upon a 

m 



PLEADING. 


bill drawn for the sccommodation 
of the partncrfliip,. and paid in dif- 
charge of a partncrfhip debt ; al¬ 
though their names were not addetl 
to the firm, but the trade was car¬ 
ried on by the other partners 
under the fame firm as before, and 
the executors when they divided 
the profits and lofs of the trade, 
carried the fame to the account of 
the infant, and took no part of i 
the profits themf Ive.s. Wightmnn 
V. To^wnroCi Dickons^ Thomas and 
James IVatfont and /Iram, E. 53 G.3. 

Page 412 

2 , Money advanced to S» by B., one 
of ftveral partners, out of the parl- 
nerfliip funds, on account of pay¬ 
ments to be made on policies of af- 
furance underwritten by S., on a-: 
count of himfelf and /?., in purfu- 
ance of a previous agreement be¬ 
tween them to fhare the profits and 
lofs on fuel) policies, was Iteld not 
proveablc under the commiflion of 
S.f who became bankrupt, by the 
furviving partners of B. Ex part- 
John Bell and Others in the matter of 
ScGtti Banlruplf T, 53 G. 3. 751 

PLEADING, 

I, If the plaintiff declare a* rever- 
fiorier for an injurV done to his re- 
verfion, the declatation muff allege 
it to have been done to the damage of 
his reverfion, or muff ftate an injury 
of fuch a permanent nature as to be 
neceffarily injurious to his reverfion ; 
otherwife the want of fuch alle¬ 
gation will be caufe for arrefling 
the judgment: therefore where the 
plaintiff declared as reverfioncr of 
a yard and part of a wall which 
IV. F. occupied as tenant to him, 
and that the defendant on, &c. and 
oa divers days, &c. wrongfully 
placed on the faid part of the wall 
ouantities of brictts and mortar, 
&c., and thereby raifed it to a 
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‘greater height than htfore, and 
placed pieces of timber, &c. on the 
fiid wall, overhanging the yard, 
per quod the plaintiff during all the 
lime loft the ufc of the faid pait 
of the wall, and allb by means 
of the timber, &c overhanging 
the wall, quantities of rain and 
moiflure flttwed fioiii the vyall upon 
the yard, and thereby the yard and 
f.iid part ol wall have been injured, 
to the damage of the plaintifl", &c.; 
without Hating that his reverfion 
was prejudiced ; the Court arrefted 
the judgment. Jackfon v. Pcjhedt H. 
S3G. 3. Pj^«e234 

2. A judgment confeffed by an exe¬ 

cutrix to a creditor of the tcllator 
as well for his own debt as in truft 
for the debts of many of the cre¬ 
ditors cannot be pleaded in bar to 
an adlion brought agaiiift her by 
another creditor of the teftator. 
Tolputt v. yinn Wellsi executrix of 
Wells deceajed, E. 53 G. 3. 395 

3. Plea that AT. recovered a judg¬ 
ment againft defendant as executrix 
for 1990/. claimed to be due to him 
from the teftator; rejoinder that 
the Judgment was confeffed to M. 
for that fum for his own debt and 
as truflee for the debts of many other 
creditors: Held that the rejoinder 
was a departure from the plea. 

ib. 

4. ^aref if a plea of judgment re- 
. covered ought to ftate the caufe of 

adlion. ^ ih. 

5. Replication to a plea of infancy, 
that defendant, fince the mak¬ 
ing of the promifes, attained 2J, 
and that before the exhibiting of 
the bill he ratified and confirmed 
the promifea, is good after vcrdidl, 
though it omit to allege that he 
ratified and confirmed after became 
of age. Cohen v. Armfrong, f. 

53 3 * * 724 

POOR- 



PRACTICE 
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POOR-RATE, 

See Rati. 

I 

- PRACTICE, 

See Atfidatit. Bail, 3, 4. 

Judgment. 

1. If plaintiffs fue out joint and bail¬ 
able procefs againft -four defend¬ 
ants, they cannot declare againft 
one feparately, though the others 
are out of the jurifdiftion of the 
Court. Thompfon and Another^ Exe¬ 
cutors t tAc. V. Cotter, Kellettf and two 
Others, H. 53 G, 3. Page 55 

2. In an affidavit to hold to bail, the 

plaintiff's clerk may ftate his place 
of abode to be the office where he 
18 employed the greater part of the 
day; though at night he fleeps at 
another place. Hq/lope v. Thorne^ 
tt- 53,0. t. 103 

3. A writ of error in parliament may 

be non proifed without carrying 
over tbc tranfcript to the court of 
error. Milhorn v. Copeland, H. 
53 G. 3. 104 

4. The Engli/b notice to appear at the 

foot of a writ of attachment muft 
contain the date of the day of ap¬ 
pearance in words at length, not 
figures. Pinero, Cent, v. Hudfon, 
/f. 53 G. 3. ^ ^ 119 

5. A i'pecial capias iffued upon an 

affidavit fworn at the bill of Middle- 
fex office is irregular: but if the de¬ 
fendant be arrefted under it, and 
put in fpecial bail, he thereby waves 
the irregularity. Dalton v. Barnes, 
a, 53 G. 3. 230 

6. The rule that a voluntary appear¬ 
ance fhall be of none cffe<ft unlefs 
fome procefs be fued out within 
14 days after fuch appearance, can¬ 
not be taken advantage of by any 
but, the defendant unlefs fome par¬ 
ticular fraud is alleged. Maekretb 
V. Jack/onf Exeeutrixf 25 G. 3. 

408.». 


7. The Court upon motion reverfed the 
outlawry of the defendant in a civil 
fuit upon his putting in ball in the 
alternative, to fatisty the condem¬ 
nation money, or render the princi¬ 
pal, and paying all cofts, including 
cofts, if any, in the court of Exche¬ 
quer, without requinng the recog¬ 
nizance of bail to be for the pay¬ 
ment of the condemnation money 
abfolutely. Graham and Another v. 
Grill, E, 53 G. 3. Page 409 

8. The Court fet afide a latitat di- 

re<fted' to the fheriff of Middlefex 
for irregularity. Price v. Jackfon, 
.£.530.3. 442 

9. Judgment of non pros for not en¬ 

tering the iflue, cannot be figned 
unlefs there be a rule to enter the 
iiTiie of the fame term in which fiich 
judgment is figned. Laneajler v. 
Frafer, E. 53 G. 3. 478 

10. The defendant in a country caufe 
is entitled to eight days* notice to 
plead, although he has appeared 

, and is refident about two miles from 
London, Holland v. Cooke, T. 
53 G.3. 566 

11. The defendant was allowed to 

enter fatisfaflion on the roll upon a 
judgment obtained againft him in 
this court on his acknowledging 
fatisfaAion for the amount upon a 
judgment obtained by him in C. P, 
againft the plaintiff for a larger 
amount, although he had the plain¬ 
tiff in cuftody in execution of that 
judgment. Simp/on v. Hanley and 
Another, T. 53 G. 3. 6 g 6 

A copy of a bill filed againft an 
attorney, partly printed and partly 
written, on one fheet of paper, 
ftamped with a 4<f. ftamp, which 
contained feveral printed counts, 
with two of them ftruck out, and was 
otherwife obliterated, and exceeded 
17 common law folios, was held to 
be irregular, as not being a copy 
written in the ufual and accuftomed 
manner, on which the duty of 44/. 

per 



RATE. 


RENT. 


per IHeet is impofed by ftat. 48 G. 3 
£. 149. fchcd. ». And it appear 
ing that the bill was framed in the j 
tame manner, with the fame obli *' 
terations, the Court alfo fet that 
afidc as being contrary to the prac¬ 
tice of the court. Hartop v. 
Juckes, Gent. One^ T. 53 G. 3. 

Page 709 

PROCESS. 

£f plaintiffs fuc out joint and bailable 
procefs againft. four defendants, 
they cannot declare o'j,ainlt one fe- 
parately, though the others are out 
of the jurifdiftion of the Court. 
Thompfon and Anothety JSxecutorsy 
, V. Cotter, Kellett, and two 
Others, H» 53 G. 3. 55 

PROMOTIONS, Pages 564,566 

QUO WARRANTO. 

Upon the nomination of two aldermen 
of a borough, in order that one of 
them might be afterwards eletted 
mirorpurfuant to charter: Held, 
that votes which were given before 
notice of the ineligibility of one of 
the candidates, on account ot his 
not having received the facrament 
within one year, were not thrown 
away fo as to authorize the return¬ 
ing officer to return another ca^i- 
date who was in a minority. The 
King V. Bridge, H. 53 3 * 7 ° 

RATE. 

I, Land, of which the annual vake 
is improved by a fpring rifing within 
it, may be rated to the poor at fuch 
improved value, although the own¬ 
ers of the land, who arc alfo occu- 
oiers, do not receive any of the pro¬ 
mts derived from the fpnng, nor 
does any part become due m the 
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parifh where the* land lies. The 
King V. The Govemttr and Company 
of the New River, £• SSG.g. 

Page yo3 

2. The leffees, under the lord of the 
manor, of lot and free fhare of all 
calamine raifed within the manor, 
are liable to be rated to the poor, as 
occupiers of land, in the parift where 
the manor lies; none of them being 
refident in the parifli. The King v. 
The BaptijlMill Company, T. y^G.%, 

612 

3. Where a company were empowered 

by a6t of parliament to lay under 
ground, through tlie llreets of a 
town, main pipes for the convey¬ 
ance of water, and the inhabitants 
with the company’s confent to lay 
pipes communicatingwith fuch main 
pipes to their houfts, paying to the 
company a rate for fuch privilege : 
Held that the company were rate¬ 
able to the poor in the parifh where 
the main pipes lay in refpeft of 
thofe pipes, and the rates paid 
thereon. The King v. The Company 
of Proprietors of Rochdale Water• 
works, T. 53 G. 3. ^ 634 

4. The Icffee of all thofe fifhings of 
the halves and halvendolcs, with the 
appurtenants to the halves due and 
accufiomed within the river Severn, 
between certain limits within a 
manor bordering on the faid river, 
and of all royal lifhes taken between 
the faid limits, put and wheel fifh- 
ing excepted, under an annual rent, 
is liable to be rated to the poor for 
fuch fdhery. The King s, ElHs, T, 

53 G. 3. 

REGISTRY, 

See Ship. 

RENT. 

The landlord of premifes upon which 
the goods of his tenant are taken 

in execution can only claim from 

the. 



7fi4 SALE OF GOODS. 

the party fuing the execution the 
rent due at the time of taking the 
goods, and not that which accrues 
•after the taking, and during the 
continuance of the (heriff in pofftf- 
iion. Hojklns v. Knight, and 
and Another v. Same* E. 3 

Page 345 

REWARD. 

% 

Where an advertifement rcfpcfling a 
ftolen child promifed a reward to 
the perfon who would give inform- 
. ation where the child waa, fo as 
that he might be rcftored to his 
parents, and the plaintiff communi¬ 
cated to the defendant her fufpicion 
w'here the child was, in order to put 
the matter into his hands for his 
benefit, if he chofe to run the rifk, 

■ and the child was afterwards re- 
llored to its parents by the exer¬ 
tions of the defendant a^ing upon 
the plaintiff’s communication: 
Held, that the plaintiff could not 
recover from the defendant, to 
whom the reward had been paid, 
cither the whole or any portion of 
it, Fallich V. Earhett //, 53 G. 3. 

io8 

SALE, 

See Sale of Goods. 

If the fhcriff fell a term under a. writ 
of h. fa. which is afterwards fet 
afide for irregularity, and the pro¬ 
duce of the iale direfled to be re¬ 
turned to the termor, the termor 
cannot maintain eje^mept to recover 
his term againfl the vendee utjdcr 
the fheriff^^ Doe^ on the Demife of 
Emmetti v. Thorn, jS, 53^*3* 4^5 

SALE OF GOODS. 

Where the hufband of the plaintiff’s 
another affigned bis effc6:a^to truf- 
tees for ihe benefit of his creditors, 
and i^onded, leaving his wife in 
pOf&fiion of his houfe and goods, 

• 7 


SET-OFF. 

and notice of fiich aflignment was 
advertifed in the newfpapcr, and the 
goods were afterwards fold by the 
truflees at public audion, and the 
plaintiff purchaled them in order to 
accommodate his mother, and paid 
for them at a fair valuation, and re¬ 
moved fome, but left the greater 
part in her poffeifion; Held that 
fuch purchafe by the plaintiff would 
proted the goods againfl a judg¬ 
ment afterwards obtained and exe¬ 
cution levied by a creditor of the 
hufband, who had notice of the af- 
fignment at I'le time; although the 
plaintiff permitted his mother to 
continue in pofTeffion; and there¬ 
fore he was entitled to recover them 
from the fheriff. Eeouard v. Baker, 
ii. 53C. 3. Page 251 

SCIRE FACIAS. 

Where plaintiff brought an aflion 
againfl two defendants, and pro¬ 
ceeded to outlawry againfl one, and 
went on with the a^ion againfl the 
other, who died after interlocutory 
and before final judgment: Held 
that he could pot have a feire facias 
againfl his adminidrator; for not- 
withflanding the outlawry, the ac¬ 
tion remained joint, and therefore 
furvived againfl the other defendant. 
Fort and Others^ jdJJignees, v. 
Catharine Oliver^ Adiednijirairin, 

53 ^•3* 243 

SESSIONS, 

Appeal, I. Certiorari, i, 2. 

Mandamus, 4, 5. 

The juffices at feflions may alter their 
judgment during the continuance of 
the feifions. The King v. » The 
JuJlices of Leicejierjhire^ E* 

442 

SET-OFF. 

See Attorney, 1. .Practice, u. 

. Where a broker effedled jpolicies of 
aifurance in the name of nis princi¬ 
pal 



SETTLEMENT. 


pal tinder a del credere conamiflion: 

, Held that he could not fee oft' loflcs 
which happened on ihofe policies 
in an action by the underwriter to re- ' 
cover premiums, although the Ioffes 
claimed were total, and the broker 
had accounted for them with his 
principal. Gumming v. Forefier and 
Others, E, 53 G. 3. Page 494 

2. It feems that money due for ad¬ 

vances made by a banker to his 
cuftomer upon a bond given by the 
cuilomer to one of the partners, in 
trull for the reft, may be fei off in 
an account current between them. 
Croffe and Others, Affignees of Ffii 
and Others, Bankrupts, V. Smith, 
'Tbompjon, and Others, E. 53 3 

54-. 

3. A broker, who pays to A. the price 
of goods fold by him for A* under a 
del cicdere commiffion, is entitled to 
fet off the amount againft. the af- 
fignces of B., for whom he bought 
the goods; and where the jury 
found a verdift difallowing fuch 
fet-off, and it was doubtful on the 
evidence, whether the. payment was 
made before difclofure of the name 
of A. to B., theCourt granted a new 
trial. Morris and OiBrs, AJfignees 
of Smith and Others, Bankrupts, v. 
Clenjby, T. SlG. 576 

SETTLEMENT— Apprentkejhip, 
See Apprentice. 

Where J, G, was bound apprentice 
by indenture in 1764 in the town- 
ftiip of C., and upon the death of 
hismafter in i% 6 g was afligned by 
the widow by indorferaent on the 
indenture, whereby fhe acquitted and 
cfjigned over her apprentice f. G. for 
^1 the remainder of his apprenticc- 
(hip, and J, (?. ferved under fuch 
aflignment in the townlhip of K , 
which townlhip for the laft feveu 
years had regularly relieved the fa¬ 
mily of J. G, whilft refiding in ano¬ 
ther parilh; Held that this was 
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evidence from which the feflions 
ought to have prefnified, after fncli 
a diftance of time, that the widow 
was executrix and capable of afiigh* 
ing the apprentice, and that J, G. 
had acquired a feltleineut in K,, and 
confequently that his foti, tvho had 
gained no fettlemcnt for himfelf, 
was there fettled; and tlie felTions 
having drawn a contrary conclufiofi, 
this Court quaflicd the order of 
lefilons. *rhe King v. Fhe JnlMbitaNls 
of Uarujl'y, ii. 53 G. 5, Page 377 

SETTLEMEN r — hy Certificate. 

\ parilh certificate granted to F. C. 
and f. his wife, engaging to receive 
tlicio, their chUJ or children horn or 
to he horn, only extends to a foil, 
born lit the time of granting the 
certificate fo long as he continues a 
part of his father’s family ; there¬ 
fore where the Ion mirried, and 
rcfided with his family apart from 
his father, in the certified parifli: 
Held that his apprentice gained a 
fettleinent by ferving him in the 
fa id pariHi. Fhe King v, Fhe Inha* 
hit ants of the Fownjhip ofFhwaites, 
F. 5 $G.S» 669 

SETTLEMENT— EJate. 

t. Where the pauper purchafed a mef- 
fuage for 52/ , under an agreement 
that the vendor ftionld allow 40I. 
of the purchafe-moncy to remain 
upon mortgage, and fiich mortg^ige 
was accordingly made, and 12/. 
only paid by the pauper to the ven¬ 
dor, who kept the title-deeds in 
his hands, but the pauper took 
pofftflion, and refided in it for fome 
years, but was unable fo pay the 
reft of the purchafe-moncy, and 
afterwards agreed to fell it to 8 . 
for 60/., who thereupon paid the 
40/. to the original vendor, upon 
his delivering up to him the title- 
deeds, and the remaining ac/. to 
the pauper, on the execution of the 

conveyance 




SETTLEMENT. 


conveyance to hiin» et which time 
paapcY quitted the ^ tneffuage* 
not iiaviBg refided on it 40 days 
vfter the payment of the 40/. to the 
original vendor: Held that the 
auper did not gain a fettlement 
y rciidence on foch eftatc. The 
King V. The Inhahitants of Olneyt 
-S. 53 G, 3. Page 387 

a. Where a pauper, as freeman of a 
town, was entitled, during his refi- 
dence there, together with the other 
freemen, to a ftinted common of 
afture on a neighbouring moor for 
is own cattle, and alfo to a right 
to cut peat for his own ufe, and 
get limeftones, dec. on the moor, 
and to put his children to the 
town-fehool free of cxpence, at 
which two of his children were 
placed at the time of his removal; 
but it did not appear that he had 
ever exercifed the common of paf- 
ture, or had anf cattle with which 
to excrcifc it; Held that thefe 
rights did not amount to fuch an 
eftate as to make him irremovable. 
The King y. The Inhabitants of the 
Townjhip of Warkworth, JS. 53 G. 3. 

473 

SETTLEMENT — by Hiring and 
Service* 

1. The 40 days reiidence neceffary to 
confer a fettlement by hiring and 
fervicc, muft be within the compafs 
of a year. The King v. The In- 
habitants of Denham, H, 53 G* 3. 

221 

2. Where the father of the pauper 
contradied with J. S. that his fon 
(hould be with him, and (hould 
work with him for two years, and 
have what he got, and ihould allow 
2s, per week out of his gains to 
y* S., viz. is. for teaching him the 
buiinefs of a frame-knitter, gd. for 
the rent of a frame, and ^d, tor the 
Handing: Held that this was a 
GontraS of hiring and fervice, and 


not an apprenticeihip; and that the 
fon’s having ferved under it was 
evidence that Vie had adapted the 
contradV made by his father; and 
therefore he was entitled to a fettVe- 
ment by fuch hiring and fcrvice. 
The King v. The Inhabitants of Bur- 
bach, E. 53 G. 3. Page 370 

. Hiring for a year at 13/. fid. per 
week, and to be at liberty to be 
abfent during the fheep-lhearing 
feafon, but to find a fit man, at his 
own expence^ to do his wotk during 
his abfence, hut his own wages to go 
on during the whole time, will not gam 
a fettlement. The King v. The In¬ 
habitants of Arlington, T. 53 G. 3 * 

6z2 

SETTLEMENT—n Tenement of 
1 o/. a year. 

i 

. Where the pauper having a free¬ 
hold e/late in the pari/h of A. w'hich 
he had let for 50J. per annum, 
rented a tenement in the parifii of 
B, of the value of eight guineas per 
annum, and refided there 40 days: 
Held that he did not gain a fettle¬ 
ment in B. ; as he could not be 
confidered as the occupier of the 
freehold eftate. The King v. The 
Inhabitants ef South Bemfleet, H, 

<54 

. Where a pauper rented feparate 
tenements of the joint yearly value 
of 10/., in the parifiies of T. and R., 
and had a houfe in each, in one of 
which in R,, his family refided, and 
he fometimes flept in one and fome- 
times In the other, and on the laft 
night of his holding 'the tenement 
in R., having fiept the preceding 
night in T., hc came to R. to pack 
up his furniture and fetch back his 
family, and pafTed the night there, 
but did not .fleep or go to bed, but 
was occupied in moving, and left 
the houfe with his family very early 
the next morning: Held that his 
fettlement was at R. The King v. 
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SHIP. 

The Inhalitants of Ringtuoody E. f 

, P>SeiSi{ 

3. The renting an acre ot land at Si, 

from Eetfter to OSoher^ for planting 
potatoes, where the land had been 
prcvioufly dug by the landlord for 
that purpofe, and would not have 
been let for more than half that 
price if it had not been dug, was 
confidcred as a tenement of the 
yearly value of 8/., although the 
cafe dated that in a common way 
an acre of fuch land would not let 
for more than 2/. ih. 

4. Renting the tolls of abridge, veiled 
by aft of parliament in a company 
of proprietors who are declared a 
corporation, will confer a fettle- 
ment, although the ihares of the 
proprietors arc made perfonal eftate, 
and the renting is not Hated to be 
by deed. The King v. The Inhabi¬ 
tants of BubwUht £. i;3 G. 514 

5. The 13 G. 3. ^^84. (General Turn¬ 
pike Aft), which prohibits perfons 
from gaining a fcttlement by rent¬ 
ing the tolls of turnpike roads, does 
not extend to the tolls of a bridge, 
which bridge does not appear to be 
part of the turnpike road. ib, 

SHERIFF, 

See Money had and received, i. 

Sale. 

SHIP. 

The purchafer of a fhip which appears 
by the fentence of condemnation in 
the vice-admiralty court abroad to 
have been taken and condemned for 
being engaged in the flavc trade, is 
not entitled to regiftfr fuch fliip at 
the cuftom-houfc under the 26 G. 3. 
**.6o., .as the owner of a (liip taken 
and condemned as lawful prize, al¬ 
though he produce a certificate 
from the Judge of the court abroad 
certifying that the fhip was con¬ 
demned as lawful priic. The King 


187 

V. The CoIUKor and Comptroller of 

Gttjfomt tn Eoiufoti) 

Page 262 

SLANDER. 

/. In an a£lion of ilander, imputing a 
fpecific charge of unitatural prac¬ 
tices to plaintiff, where the declara¬ 
tion contains the ufual allegation of 
good fame, &c., the defendant may, 
upon crofs examination, afk the 
plaintiff’s' witnefs whether he had 
not heard reports in the neighbour¬ 
hood tint the plaintiff had been 
guilty of fimilar prafticcs, in order 

to diminifh the damages. .v. 

Moor, £. 53 G. 3. 284 

2. Where the plaintiff declared that 
he had been a woolflaplcr at Qten- 
ceflevy and was a brewer at Oxford, 
and that defendant fpoke of him as 
fuch trader thefe words: “ Mr. //. 
(the plaintiff) and B. have both 
been bankrupts, Mr. H. at Ciren- 
cejlerf and gave no evidence of his 
having been a woolilapler, but only 
that he was a brewer at Oxford, 
and proved the words fpuken to 
have been thefe. He was a bank¬ 
rupt at Cirenerfler, &c. Held that 
this proof fuilained the allegation 
that the words were fpoken of him 
in bis trade of a brewer, for a 
trader at Oxford may be a bank¬ 
rupt at Cirencejler. Hall v. Smith, 
i?. 53G’. 3. 287 

SLANDER OF. TITLE, 

See Title, Slander of* 

STAMP, 

See Apprentice. Bills op Ex¬ 
change, 2. Practice, 12. 

. In an indenture of apprenticefhip 
a covenant by the',apprentice to 
allow his maftcr 2s per week, and 
to have wages and piovide for him- 
felf during the term, does not re¬ 
quire the additional ftarop required 



781 STATUTES. 

tjy 44G. 3 ^ 98. upon an inden¬ 
ture where a lum of money is con 
traded for with the apprentice, 
The King v. *Ihc Inhabitants of the 
*ro*wnJh\p of Braelford, H. 5 ? G. 3 

Page 15^ 

2, A miftake made by the agent in 
declaring the inierell in the margin 
of the policy to be on a (hip by a 
wrong name may be ledilied by 
inlerting the true name, without a 
frefh (lamp. Rohinfon ami Others 


V, Tourayt //. 53 G. 3. 217 

STATUTES. 

Hett. VIII. 

28. r. li.y!2. Firft-fruits. 213 
.E./a;.VI. 

2&3. 13. Tithes. 66 

£ 11 %. 

5. C.4./ 15. Wages. 193 

13. c. 7. Bankrupt. 676 

James I. 

I. 6./3. Wagex. 190 

c, 15. Bankrupt. 676 

21. e. 19. /. II. Bankrupt. 335 

Charles II. 

13 & 14. c. 12.f I. Settlement. 221 
i6 & 17. c. 8. Jeofails. 247 

2g. c. 3. Frauds. 294 

James II. 

I. c. 17. / 3. Settlement. 222 

Will. & M. 

3 & 4. c. I i.y. 3. 7. Settlement. 222 
5&6. c. ii.>3. Colls. 268 

^ & 9. r. 30./. I. Settlement. 674 

/.4. Settlement. 222 

Anne. 

8. c. 14. Rent. 246 

George I. 

13. r. 23. /.y. Clothiers. 624 

. ^ Geo. II. 

30. fx 9* Bankrupts 182 


TITHES. 


George H. 

6 . f. 31. Baftards. cK? 

13. c. 18. y*. 5. Certiorari. 6j r 

Geo. III. 

13. c. rS.y. Srp. Highwa}’-. 411 

c 84. Turnpike a6l. 511 

.16. c. 30. Deer Healing 446 

23. c 90. f. 4. Colleftor of 
Taxes. Committee-man. 482 

26. c 60. Ship regiilry. 262 

33. c. 117. Stainforthand Kead- 

by Canal Company, ^2 

39&40. c. 104. Colls. 393 

42. f. 38. Brewing. 595 

43. c. 57. Convoy. 468 

99.y‘, 33. Diftrefs. 6c6 

c. 140. BriHol harbour. 169 

c. 161. Taxes. 601 

44. f.98. Stamp. i^i 

48. f. 11. Brillol port. 169 

c. 149 fched. 2. Duty. 709 

50. loS.y. 2. Imprefs. 223 

51 r. 60. Brillol Canal Com¬ 
pany. 569 

c. 87. Brewing. 595 

c. 126. Huftings. 283 


TAXES', 

See Collector of Taxes. 

V 

The collcflor of the houfe and window 
tax under 43 G. 3. c. i6r. may 
diftrain, for arrears of thofe taxes, 
the goods of a third perfon found 
on the premifes charged, though 
the goods are only borrowed, and 
the perfon in arrear has other goods 
of his own on the premifes fufheient 
to faiisfy the arrears. Jufon v. 
Dixon, T, 53 G. 3. 601 

TITHES, 

Witness, 3. 

In an a^ion on the Hat. 2 & 1 Ed. 6. 
e. 13., for not fetting out the tithe 
of wheat, barley, oats, peas, and 
vetches, the jury found a cuHom 
throughout the parilh for the parfon 
to take the nth (hock of wheat, 
and the nth cock of barley, &c.: 



TITLE, SLANDER OF. 


TROVER. 


Held, that there was a fufficicnt * 
couficleiation for the cuftom as to | 
the wheat, it appearing that the 
farmer had always been ufed to put 
the (heaves into (liocks, and in cafe 
of bad weather to open them to 
dry, and therefore the cuftom was 
good; but as to the barley, &c., 
there was no fufficient confidera- 
tion, it appearing that the farmer 
only put them into cocks without 
doing any thing farther, except 
that in cafe of wet weather, before 
the parfon tithed them, he opened 
the cocks of barley and oats, and 
put them up again, which w'as in 
faft for his own benefit; the cuftom 
therefore as to the barley, oats, 
peas, and vetches was held void. 
Smyth, Cluk, v. Sambrook, H, 

53 3 - 

TITLE, SLANDER OF. 

. Where the declaration ftated that 
the plaintiff was lawfully pofftffed 
of mines and ore gotten and to be 
gotten from them, and was in 
treaty for the fale of the ore, and 
that the defendant publifhed a ma¬ 
licious, injuiious, and unlawful 
advertifement cautioning perfoiis 
agaiuft pui'chafing the ore, &c., 
per quod he was prevented from 
felling; to which the defendant 
pleaded in juliilication that the ad¬ 
venturers of, or perfons having an 
intereft or fliarts in the mines, 
thought it their duty to caution 
perfons agaiuft purchafing the ore, 
&c. (purfuing the words of the ad- 
vcrtilement) ; this plea was held 
ill on fpecial demurrer ; ift, becaufe 
it did not difclofe the names of the 
adventurers, or who they were; and 
adly, becaufe it did not^ (hew that 
the defendant, in publifhing the ad¬ 
vertifement, aded under the 
tion of the adventurers. The alle¬ 
gation by plaintiff that he was law 
Vou I. 


789 

fully poffeffed of the mines and ore, 
feems a fuilicient allegation of title, 
unlefs fpecially demurred to. Thf 
allegation that the defendant pub- 
lidicd a malicious, injurious, and un¬ 
lawful advenifement, feems good 
without the word falfe. Rowe v. 
Roach. Same v. Hoar the Tounger, 
-E. 53G. 3. Page 304 

.In an adion for (lander ol title 
conveyed in a letter, to a perfon 
about to purchafe the ellate of 
plaintiff, imputing iulanity to T,, 
from whom the plaintiff purchafed 
it, and that the title would there¬ 
fore be difpuled, per quod the per¬ 
fon refiifcd to complete the pur- 
chafe: Held that the defendant, 
who Irad married the fitter of /*., 
who was heir at law to her brother, 
in the event of his dying without 
iffuc, was not to be confidered as 
a mere ftranger ; and that the 
queftlon for the jury was not whe¬ 
ther they were fatisfied as men of 
good fenfe and good underdanding 
that r. was infane, or that the de¬ 
fendant entertained a perfuafion 
that he was infanc upon fuch 
grounds as would have perfuaded a 
man of found fenfe and knowledge 
of bufinefs, but whether he aded 
bona (idc in the communication 
which he made, believing it to be 
true, as he judged according to his 
own nndcrftanding, and under fuch 
impreffions as his (ituatiou and cha- 
ra-Kr were likely to beget. Pitt 
V. Donovan, T. 53 ^* 3 * ^39 

TOLLS, 

Settlement bv tenement, 

4 > S* 

TRESPASS, 

Distress, 2. 

TROVER. 

krt trover againft fcvcral defendants, 
all cannot be found guilty on the 
^ Q fame 



USURY. 


WILL. 
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fame count, without proof of a 
• Moint .converfion by all; therefore 
‘^^here plaintiff brojught trover for 
goods againft A. and B. bankrupts* 

* ^nd’C. and 2). their aflignees* and 
proved that the bankrupts, before | 
the bankruptcy, received and after- . 
wards difpofed of the goods by way 
of pledge,’ having no authority fo 
to do; and that the aflignees, after 
the bankruptcy, took polTeliion of 
the goods, and refufed to deliver 
therm to the plaintiff on demand, 
and the jury found all the defen¬ 
dants guilty, there bein^ only pne 
count in the declaration: Held 
that the evidence did not warrant 
fuch finding. NtcoU v. Glennie and 
four Others^ and G. Sharpe^ W- 
Sharpet and G, Sharpe, the Tounger, 
T, S 3 3 - Page 

TURNPIKE ACT, 

See Settlement bv a Tenement 
OF xo/. A-YEAR, 5. 

USURY. 

An indenture affigning to the plain¬ 
tiffs a contra^ for the purchafe of 
timber, upon certain trnfts for fe- 
curing to thcmfclves out of the 
proceeds the re-payment of the 
purchafe-rooncy advanced by them, 
and alfo of a certain balance before 
due to them, together with intereft 
thereon at j/. per cent, up to the 
time of payment, and alfo the fur¬ 
ther fum of 200/. as and for a rea- 
fonable profit and compenfation for 
the trouble they would be at in the 
bufinefs, and alfo all colls, charges, 
damages, and expences which they 
might be put to on account of the 
premifes, is not ufurious upon the 
face of it; for the 200/. allowed 
for trouble is not neceflarily to be in ' 
tended as a colourable refervation 
of further intereft beyond the legal 
intereft, but as a compenfation lor 
trouble no£ comprehended within 

13 ' 


the words, cofts, charges, damages, 
and expences; neither is it fo excef- 
five as to be intended as ufuri^s 
on that account. Palmer and WiU 
kins v. Baker, H. “* 53 G. 3. 

Page 56 

VENDOR AND VENDEE, 

See Sale. 

WARRANT OF ATTORNEY. 

Where defendants gave a warrant of 
attorney to fecure a fum certain to 
be paid half-yearly by inftalmeuts, 
with intereft, on fpecified days, and 
that the plaintiff Ihould be at li¬ 
berty to enter up judgment thereon 
immediately, but no execution to 
be iffued till default made in pay¬ 
ment of the faid fum, with intereft 
as aforefaid, by inftalments, and in 
the manner hereinborc mentioned ; 
Held that the plaintiff might take 
out execution for the whole on de¬ 
fault in payment of th? frf inftal- 
ment. Leveridge v. Forty and Ano- 
tker, T. S 3 3 - 

WEAVERS, 

See Mandamus, 3. 

WESTMINSTER, CITY OF, 
See Hustings. 

WILL. 

The 29 Car, 2. r. 3., which requires 
a will of lands to be attefted and 
fubferibed in the prefence of the 
devifor, means that he (hould bt 
in a fituation that he may fee the 
witneftVs atteft: therefore where 
the atfefting witneffes retired from 
the room where the teftator had 
figned, and fubferibed their names 
in an adjoining room, and the jury 
fJUnd that from one part of tefta- 
tot’s room a perfon by inclining 
himfelf forr\ards with his head 
out at the door might have feen 
the witneffes, but that the teftator 

* war 



WITNESS. 


vas not in fuch d fituatlon in the i 2. 
room that he might by fo inclining 
have fecn them; Held that the will 
was not duly attefted. DoCf on 
the demtfe of Wright and Others» v. 
Manifold and Another^ E. 53 G* V 

Page 294 

WITNESS, 

See Will. 

, The firft and fecond underwriters 
upon a policy of affurance, who 
have paid the lofs upon an under¬ 
taking made to them by the af- 
fured to repay the money in cafe 
they failed in an aflion brought 
by them againfl; a fubfequent un¬ 
derwriter, feem not to be compe¬ 
tent witncffca for the defendant in 
th?it aflion, to prove that one of 
the affured when he effeAed the 
policy, mifreprefented to them 
that it was a fummer inftead of a 
winter lilk : but if on the firft trial 
of that aftion, it does not appear 
whether the undertaking was 
made to the witneffes at the 
lime they paid the lofs or after¬ 
wards, and after the aaion was 
commenced, this Court will fend 
the cafe down to a fecond tr^l 
in order to afeertain that faa.l 
Forrejler and Others v. Pigou, 


19 ^ 

In an adfion of Hander, imputing 
a fpecific charge of unnatural praci^ 
tices to the plaintiff, where: iha. 
declaration contains the ufual al¬ 
legation of good fame, &c., the 
defendant may, upon crofs-exami- 
nation, afle the plaintiff’s witnefs 
whether he had not heard reports 
in the neighbourhood that the 
plaintiff had been guilty of fimilar 
practices, in order to dimtnifh the 
damages. ——— v. Moory E. 53 C>. 3. 

I’age 284 

, Aftion againft the defendant, 
occupier of a farm in the town- 
fhip of Down Hollandy for not fet- 
ting out tithes. Defence, a farm 
modus; and the plaintiff (hewed 
by furveya and terriers that no 
modus within the townlhip was 
mentioned in them ; againft which 
the defendant proved by witneffes 
an uniform payment of a fum cer¬ 
tain in refped of his tenement for 
upwards of 50 years : Held that 
the plaintiff might on crofs-exami» 
nation a(l< thcjfc witneffes whether 
other tenements in Down Holland 
did not pay a fimilar fum Blun’> 
delly Clerhy and Thompfon v. /fow- 

ard, E, 53 G 3. 29a 

WORDS, 

See Slander, 2. 
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THE Reporters of thefe Cai^ aire fenlible 
of the Difficulty of fucceeding a Gentleman, the 
Merit of whofe Exertions for a number of Years 
has edabliOied his Claim to the general Applaufe 
of the Pi'ofeffion, and left to them who follow him 
but a very remote Profpedt of attaining to his 
Pretenfions. They are fully fenfible alfb of their 
own Infufficiency to meet this Difficulty, and under 
that Impreffion have felt many more Reaibns for 
declining than for making the Attempt ; but with 
a Hope of being able in (bme Degree to continue 
to the Profeffion a faithful Memory of the mod 
prominent Decifions of this High Court, they have 
been induced to undertake it. If they have at all 
fucceeded in this Undertaking, fb far will their 
Objecft be attained, and they be encouraged to go 
on with better Expectations* for the Future. In 
the Attempt, no doubt Imperfections, and perhaps 
Inaccuracies, will be difeovered ; but the Profeffion 
will attribute them to their true Caufe, and not 
to the Court which decided, or the Counfel who 
argued thefe Cafes. 

LtneoMs Inn^ 

July 15/^, 1813. ^ 
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C A S E S 
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IN TMK 

Court of KING’S BENCH, 

IN 

Hilary Term, 

In the Fifty-Third Year of the Reign of GsxMid III. 


Reid againji Fryatt. 


Saturday, 
yan. »3d. 


I T PON a rule for fetting afide an award, the only Where a caufe 

n ■ 1 T 1 • r 1 • ^ referred 

queilion was whether the time for making the under a judge’s 
award had been duly enlarged : as to which it appeared provifrthaAl.e 
that the caufe had been referred under a Judge’s order, his 

containing a provifo, that the arbitrator Ihould make his 

before a day 

award on or before the 13th of Sepfevthr, but if he certain; but if 

nil 1 11 1 . 1 . , he fhould not 

fhould not be prepared then, the time to be enlarged, be then pre- 

from time to time, as he might require, and a judge of J;mt\oulHe* 

the court might think rcafonable and juit. On the lath thne to 1 ime 7 a 8 
of September the arbitrator made an indorfement on the he m:ght re- 

quire, and a 

order of reference, that he required the time to be en- judge of the 

1 » r » • court might 

larged to the nrft day of next jRdichaelmas term \ and on think rea- 

fonablc and 
juft: held that 

the time for making the award was duly enlarged by the arbitrator indorfing on 
the order, on the day preceding the expiration of the original time, that he lequircd 
further time ; although the judge’s order, granting fuch further time was not obtained 
until a day rubfcqucnc. 


VoL. I. 
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the 
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1813. 


Rkip 

a^ainft 

Fryatt. 


the 26th a judge’s order was obtained to that effeCli and 
on tlie 30th tile arbitrator made his award. 

Park and Brougham^ who fliewed caufe again ft the 
rule, contended that the time was duly enlarged by the 
indorfement made by the arbitrator on the day preceding 
the expiration of the original time allowed for making 
the award; and that the judge’s order fubfequently ob¬ 
tained, being in the nature only of a confirmation of the 
a6l: done by the arbitrator, related back to the date of the 
indorfement. 


The SoUcitor-Getierali in fupport of the rule, main¬ 
tained that die terms of the order of reference required 
that both the a£l to be done by the -urbitrator and the 
judge’s order (hould precede any enlargement of the time, 
and that confequently the original time had elapfed be¬ 
fore the enlargement could take effect. 

Lord Ellenborough C. J. This is merely a quef- 
tion of grammatical conftru£lion on the terms of the 
order of reference ; and upon that conftru^lion I own I 
have no doubt that the judge’s order was in time, and 
that it is not neceflary it fliould liave been obtained 
within the time limited to the arbitrator for making his 
award. The words of the provifo arc “ that he fliall 
make his award on or before the 13th of September; the 
arbitrator therefore had the whole of the 13 th given 
him for that purpofe, with power to enlarge the time if 
he required it; but if any part of that day is to be fub* 
trailed for applying for a judge’s order for enlarging 
the time for making his award, then he would not have 
all the time allowed him for that purpofe by the terms 

of 
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of the reference. Perhaps then it might be a nice quef- 
tion whether the arbitrator might not have enlarged the 
time immediately after the expiration of the original 
period allowed him, but it is enough that he might have 
done fo at the very laft moment of that period 5 and it 
follows from thence that the judge's order may be fub- 
fequeiit to it, and if once the precife point of time may 
be pafled, then it becomes a qucftion for the judge's dif- 
cretion. The power of enlarging is placed in the ar¬ 
bitrator, but that power is to receive a fubfequent 
ratification from the judge to give it effedf 5 which has 
been done in this cafe : and the judge according to the 
language of the order has thought it reafonable and juft 
that the time fhould be fo enlarged. This feems to an- 
fwer the intent of fuch a provifion, which it does not 
occur to me had any other material purpofe than that of 
authenticating the a£t of enlargement required by 
the arbitrator. 


r«3. 


Reid 

againfi 

Fkyatt. 


The reft of the Court agreed ; and Le Blanc J. added 
that this term ought never to be inferred in orders of 
reference ; but that it fliould be left to the diferetion of 
the arbitrator alone to enlarge the time as he might 
require. 


B 2 
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Cazenove and Another againji Vaughan. 


Where the 'DARK in the laft term obtained a rule nifi for enter- 
plaintilfs filed JT . r * 1 • « • 1*1 

» bill in Chan- iHg a noniuit m this action, which was upon a 

Sninuiorfof”* poUcy of aflurance, (in which the plaintiffs had recovered 

eTTc”to which*** ^ verdi£t before Lord Ellenhorough C. J. at the London 
the defendant Httings,} upoti an objedfioii made to the admiffibility of 

any anfwer, the depofition of one Lewis Plitty which liad been re- 
tiffs afterwards ceived in evidence for the plaintiffs ; rcfpedling which it 
obtained an appeared by his Lordfhip’s report, that the plaintiffs. 


order of the 
Court for the 
examination of 
the witnefs, 
and gave notice 
thereof to the 
defendant, and 
•f the interro¬ 
gatories in¬ 
tended to be 


after the commencement of this a^ion on the 5th of 
Jffay laft filed a bill in the Court of Chancery againft 
the defendant, for a commiflion to cxamiiie witneffes 
abroad, and for the examination of the faid P/iu 
de bene effe,' to which the defendant did not put in any 
/ fame evcidng^* anfwcr *, on the 15th of May the plaintiffs obtained an 
wuTcfs'^who order of the Court for the examination of P/ift de bene 
left il'.c effe, and gave regular notice thereof to the defendant, 

foreign coimiry, and ferved him with a copy of the interrogatories hi 

and never rc-,.^ *1 -i • 

chief ; and the witneis was examined on the evening of 


turned; and 

afterwards^b- which time iio crofs-interrogatories were 

tamed a further {^led, nor did any one on the part of the defendant attend 
order that the ' ^ 

depofition of 
the witnefs 
ihould be pub- 
lilhed in order 
that it might 
be read in evi¬ 
dence at the 


fuch examination. On the 25th of June following the 
plaintiffs obtained a further order for publication, which' 
after reciting that it was prayed that the depofitions of 
Plittf taken de bene effe in the caufe, under the order 

the*depofiu'on^^ Court might be publiftied, in order that the 

was admifliblc fame might be read as evidence for the plaintiffs at the 

evidence at the 
trial, for as the 

defendant had notice of the time of the examination, he might have crofs-examined at 
that time, or applied for further time for that purpofe; and it muft be picfumcd from his 
not having done either, that he did not wifti to crofs-examine. 


trial 
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trial of this and other a£Iions mentioned in the billj 1813 

the order then proceeded thus, “ Where^on and upon cazemovk 
hearing counfel for the defendant, this Court doth order againft 

® . . 1 Vauguan, 

that the depofitions of L. Plitt in this caufe be forth¬ 
with publiihed.” On the day after his examination 
Plitty who was a foreigner, left London for the coaft, 
from whence he embarked in a few days for Sweden, 
where he ftill remains. 

The Solicitor-General and Scarlett, who now Ihewed 
r.aufe, after Hating that the reading of the depofition 
was oppofed at the trial on the general rule, that de- 
pofitions before an anfwer put in are not admitted to 
be read, agreed to that rule, but contended that it was 
fubje£t to the following exceptions j viz. unlefs the 
defendant appear to be in contempt, or lias had liberty 
to crofs-examine \ and that his declining to crofs-exa¬ 
mine will not vary the exception. The necefllty of fuch 
qualifications of the rule is apparent, for otherwife it 
would be in the power of any defendant, by his obftinacy 
in refufing to anfwer, or crofs-examine the witnefles, 
to deprive the adverfe party of the benefit of their 
teflimony. Here it appears that the defendant had due 
notice of the interrogatories propofed to be put to the 
witnefs, and it was his fault that he did not put crofs- 
interrogatories 5 he cannot therefore be permitted after¬ 
wards to avail himfelf of his own neglect. 

Park, (with Richardfon and Newnham,) contra, ad¬ 
mitting the exceptions, contended neverthelefs that the 
general rule ought to prevail, unlefs the defendant is 
clearly brought within one of the exceptions; and that 
the party who claims to read the depofiUon is bound 

JJ 3 to 
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to fhew the adverfe party either in contempt, or that 
he has had Ijl^erty to crofs-examine according to the 
practice of the court, and has neglected k. Here it is 
plain the defendant was not in contempt, and it does 
not appear that according to the practice of the Court 
of Chancery, he had liberty to crofs-examine ; for the 
order for examination waa only made on the 15th of 
Afay, and on the fame evening the witnefs was exa¬ 
mined, and left London the next morning. The pre- 
fumption therefore is, that the defendant had no time 
to prepare and file his crofs-interrogatories according to 
the practice of the court. 

Lord Ellenborough C. J. Perhaps it may be as 
well to ftate what the rule of the common law’is upon 
this fubjedi:, which puts an end to the quellipn. The 
rule of the common law is, that no evidence lhall be ad¬ 
mitted but what is or might be under the examination 
of both parties; and it is agreeable alfo to common 
fenfe, that what is imperfect, and, if I may fo fay, but 
half an examination, (hall not be ufed in the fame way 
as if it were complete. Bqt if the adverfe party has had 
liberty to crofs-examine, and has not chofen to exercife 
it, the cafe is then the fame in efFc£l: as if he had 
crofs-examined j otherwife the admiflibility of the evi¬ 
dence would be made to depend upon his pleafure, whe-p 
thcr he will crofs-examine or not; which would be a 
moll uncertain and unjuft rule. Here then the queftion 
is whether the defendant had an opportunity of crofs- 
examining. Now it appears that the plaintiffs filed 
their bill for the exprefs purpofe of examining the witr 
nefs j and when they obtained the order for his exa- 
xnination, gave the defendant a regular notice of it, 

5 
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and of the interrogatories intended to be put to the 
witnefs. But it is faid that the defendant had no time 
to file crofs-interrogatories, and therefore the notice was 
of no life: yet if he had intimated a wiih to crofs-ex- 
aminc, and addrcflcd himfelf to the Court praying for 
further time for that purpofe, there can be no doubt but 
that he might have obtained it: but he contents himfelf 
fimply with paying no attention to the notice. Then 
comes the order for publication, which is obtained, as 
it appears, from the terms of the order after hearing 
counfel on the part of the defendant, who therefore had 
an opportunity of flicwing caufe againft it. The order 
fi>r publication recites, “ that it was prayed that the 
depofitions of tlic witnefs may he publiflicd in order 
that the fame may be read as evidence for the plaintiiFs at 
the tri i,’* and dire(i:l:s as follows: “ Whereupon this 
Court doth order that the depofitions be forthwith 
publiflied.” 'The order therefore purports in its manda¬ 
tory paic, to ad: upon and adopt the purpofe for which 
it is prayed in the reciting part; /. e, the fpecial purpofe 
of having the depofitioii read in evidence at the trial; 
for it is not limited by the judge who direded it, to 
any objed fliort of that for which it was prayed. I muft 
conclude then that th-‘ jutlge w’as fatisfied before he 
di reded fuch order to be made, that the adverfe party 
had all the liberty to crofs-examine which the pradice 
pf that court requires ; and upon the principle of the com- 
nion law I have already Hated tliat there is no objedion. 


.^ 3 - 


CA7.RNOVe 

a^ytnft 

Vaughan. 


Grose J, concurred. 

Le Blanc J. The rule is that depofitions are not 
allowed to be read before anfwcr put in, or before the 

B 4 party 
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4« 

i8i.3 « party is in contenipt9 unlefs he has had an opportunity 
Cazbnovc crofs-examining; for if he has, and has omitted 
*gainji to avail himfelf of it, then it is his fault, and he cannot 

VAUGHAN. 

make that a ground for obje£ling to the depofitions. 
In this cafe there was no evidence given at the trial to 
ihew that the defendant had not liberty afforded him to 
crofs<^xamine, or that he might not have exercifed it j 
on the contrary, it appears that when the order for ex¬ 
amination was made there was no objection interpofed, 
nor further time prayed for. It muft be prefumed there¬ 
fore that the defendant had an opportunity to crofs-exa- 
mine and chofc to forego it. 

Bayley J. I think it muft be taken from the cir- 
cumftances ftated, that the defendant had liberty to 
crofs-examine, and did not choofc to cxercifc it; for 
when the interrogatories in chief were ferved upon him, 
he might have applied for time, had he been defirous of 
putting crofs-interrogatories; and there was no proof at 
the trial that it was his intention to crofs-examine. 

Rule difeharged (a). 


(«) See Gilh Evii. 4th edit. 62. 64. 4 Mod. 146, Howard v. 

tMEnt. Hardr. v.j^rowwf, ferab. contra, i i*. 414. 

C»ftl»ni T. Stantom, Bull. N. P. 6th edit. ^40. Com. Dig. Evid. C. 4, 
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1813. 


Forrester and Others againji PiooUi 


JMondaj^ 
Jan. 25 th. 


A CTION on a poliay of aflurance, tried before The firft and 

-/Ik- 1 ^ t y T 1 r- • r tecond under- 

Lord Ellenhorough C. J. at the London fittings after writers upon a 

laft Trinity term. The defence was (inter alia) that at who*^* 

the time of elFe£ling the policy, a mifreprefentation had 

been made to the underwriters by one of the plaintiffs undertakinj: 

made to :hem 

as to the nature of die rilk, it being reprefented as a by the airmcd 

fummer inftead of a winter rilk: to prove which the nio'iicy!iii^cafr 

defendant called a witnefs of the name of Noble, wlio 

was the firft underwriter upon the policy, and who hfoughi by 

^ ^ ^ t’jcm :i:riinft a 

ftated upon the voir dire, “ that he had paid the lofs fubicqncut 

upon an underftanding that he was to be repaid in icem not to be 

“ the event of this atSdon failing, and that he had fince ncn'cs*^ior 

“ received a letter from the plaintiffs promifing to re- 

* r to tliataOiou, to 

“ turn the money in that event.” Lord Ellenhorotish pi^ove that one 

of the allured 

held that the witnefs was incompetent. The defendant when He ef- 

. 1 /• , fc^cd the po- 

then called another witnefs named Gregory, the fecond licy mifrepre- 
underwriter on the policy, who upon the voir dire ftated [haUt^was a*” 
that he had paid the lofs, but he had been fince pro- 
“ mifed by one of the plaintiffs that he fliould be placed 
« in the fame fituation with the other underwriteil, if that action it 
“ they did not fettle.” Upon this ftatement the Lord t°h«iL^r^h*c*^ 
Chief Juftice inclined againft the admiffibility of this was^JJade t^ 

witnefs, and he was alfo rejected. The jury found a the tTm^thTy*^ 
rerdi^l for the plaintiffs. 

afterwards, 
and after the 

Park obtained a rule nifi in Michaelmas term for a ^fcncedlThu'”* 
new trial, on the ground taken in Beni v. Baker (a), as down 

to a fecond 

trial in order to afeertain that fadt- 


(a) J r. K. J4. 


(icduce4 
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deduced from the cafe of Barlow v. Vowell (a), that 
an underwriter to whom a communication had been 
made by the afTured refpe£fcing the particular rifle infured, 
and in whofe teftimony therefore all the fubfequent un¬ 
derwriters on that rilk had acquired an intereft, fliould 
not be permitted by an a<fl done in concurrence with 
the allured, to difqualify himfelf as a witnefs, 
and deprive the underwriters of the benefit of his 
teftimony. 


Tl:>e Solicitor General^ jMarr\aty and Gafclce now 
fliewcd caufe, and maintained that both the witnefles 
were incompetent, iiiafmuch as they had a diredk in- 
tcreli in the aiufe. Nobh Jind received an expreCs 
undertaking at the time of payment; by virtue of which, 
if the phiiUitTs did not recover in this aclion, be would 
be entitled to get back the whole of the money paid to 
them as the amount of the Jofs. The other witnefs 
indeed liad not received an exprefs undertaking at the 
time ; but ftill he flood under the imprcffion that the 
efledl of his evidence, if it fliould fuccced, would be 
to reimburfe him in like manner; and if the plaintiffs 
had not fuccceded, he micht have fued on the fubfe- 
quent promife made to him : and if either of the wit¬ 
nefles were to fue for repayment, the vcrdidl in this 
adllon would be evidence for them to ftiew that the 
event had happened upon which the promife of repay¬ 
ment was made to them ; and therefore this cafe falls 
immediately within the rule recognized in Bent v. Baker^ 
for the witnefles are diredlly interefted in the event pf 
the fuit. It may be admitted that a perfoii who is in 

(<*) Skin, 586, 


Other 
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other refpe£ks a competent witnefs, cannot by any vo¬ 
luntary a(Sl of his own render himfelf incompetent, fo as 
to diveft the parties interefted in his teftimony of their 
right to his teftimony, by laying a wager upon the event, 
unconne£led with and collateral to the fuit. The pre- 
fent cafe however is not like that; for this was not a 
wager but a payment made under a fair mercantile 
engagement, arid was not unconnected with the fub- 
jeCb of this aClion, but was paid in order to prevent a 
fimilar aCtion from being brought againft the witnefs. 
The cafe therefore is quite diflinCt from that of an 
idle wager. As to the cafe of Barlcnv v. Vonvcll, where 
Holt C. J. is faid to have ruled that a perfon who made 
himfelf a party in intereft after a plaintiff or defendant 
had an interclf in his tcfliniony, could not deprive them 
of the hencht of his teliimony ; as if he be witnefs of a 
wager, &c. and afterv^ards bet on the fame matter: it 
appears from that cafe not only that the wager was per¬ 
fectly idle, but alfo that the witnefs was in. the fame 
fituatign as the broker in the cafe of Bent v. Baker^ hav¬ 
ing hcen fcleCied as the witnefs of the original wager, 
{^Bayleyl. There is a cafe in Strange {a)^ which does 

not admit of that diftinCfion, where the profecutor of 

# 

an indictment had laid a w'ager that he fhould conviCt 
the defendant, and yet he was holden to be a compe- 
-tent witnefs for the crown.] There the public intereft 
in having lus teftimony in a criminal proceeding was 
paramount. 


1813. 


Forres*! ei^ 
againjl 
PiGOU. 


Park and Topping contra. In Bent v. Baker (k) this 
queftion was fully difculTed j and in Smith v. Prager (c) 


(fl) R V. Foxy (i) 3 7 ,Ry 17, 

tf) 7 T. R. 60. 

Lord 
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Lord Krfiyeu referring to that cafe faid, ** that the rule 
there hid down was, that no ohjeftion could be made to 
the competency of a witiiefs on the ground of intereft, 
unlefs he were dire£lly interefted in the event of the 
fuit, or could avail himfelf of the verdidl in the caufc, 
fo as to give it in evidence on any future occafion in 
fupport of his own intereft.” Taking then that as the 
rule, it may be alked in this cafe how the witnefs was 
interefted in the event of the fuit. It is quite clear that 
this verdict would not avail him in any a£lion brought 
againft the plaintiffs to recover back the money paid, 
for he paid it with full knowledge of the circumftances ; 
and according to the cafe of Bi/l>ie v. Lumley (/1), an un¬ 
derwriter who has paid a lofs with full knowledge of all 
the circumftances, cannot recover the money back. 
fBayley J. In that cafe there was not any promife to 
refund.] The promife would make no difference if thefe 
never was a liability. At all events, the witnefs Gregory 
ftands clear of any intereft ; there being no undertaking 
to him at any time ^ and as to Noble, he was not inte¬ 
refted until after the a£Ilon was brought 5 for he paid 
the lofs without any condition, and the promife to repay 
it was fubfequent to the a6Iion; therefore if this objec¬ 
tion prevails, the plaintiffs by their own a£t after a^ion 
brought will be allowed to defeat the intereft which the 
defendant had in the teftimony of the witnefs ; and, at 
the fame time, will fecure to themfelves fuccefs in the 
a£^ion. QLord EUenborougb C. J. I think you over- 
ftate the cafe as to Noble. The witnefs faid that he paid 
his fubfeription on the underftanding that if the plaintiffs 
did not fucceed, he ftiould be repaid; the letter was 


(a) a £ajl, 4jy, 


fubfc« 
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fubfequent,] The letter was twelve months after the fet- 
tlement of the lofs, and was alfo fubfequent to the com¬ 
mencement of the aftion. The communication made 
to Noble, ' the firft underwriter on the policy, gave every 
fubfequent underwriter an intereft in his teftimony. The 
plaintiffs knew that he and the other witnefs were the 
only perfons capable of giving evidence for the defendant 
refpefting that communication ; it lhall not be endured 
then that, pending the action, the plaintiff? fhall fo 
negociate with the witnefles, as to deprive the defendant 
of their teftimony. 




Forrestex 

avainfl 

Piao» 


Lord Ellenborough C. J. There is a difference as 
to one of the witnefles, viz, Gregory ; for it did not ap¬ 
pear whether the undertaking was made to him at the 
time when he paid the lofs. That fa£l: I (hould wifli to 
have better afeertained. The undertaking to Noble ap¬ 
pears to have been at the time, although there was a 
fubfequent confirmation of it by letter: but as to Gre- 
gory, the time does not appear. If then either of the 
witnefles was in a condition to be admitted, there ought 
to be a new trial. Whenever the queftion comes dif- 
timSlly before the Court, whether a communication to 
the firft underwriter is virtually a notice to all, I fliall 
not fcruple to remark that that propofition is to be re - 
ceived with great qualification. It may depend upon 
the time and circumftances under which that commu¬ 
nication was made ; but on the mere naked unaccom¬ 
panied fa£l: of one name ftanding firft upon the policy, 
I (hould not hold that a communication made to him 
was virtually made to all the fubfequent underwriters. 
But the queftion is of fuch magnitude, that if it (hould 
arife, I (hould direift it to be put on the record, in order 

that 
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that it might be fubmitted to the confideration of all the 
judges. In this cafe one o£ the aifured^ being the per* 
fon who alfo effedbed the policyj the defendant ex necef- 
fitate is more thrown upon the teftimony of the under* 
writers than in ordinary cafes, where the policy is 
efFeQed through the medium of a mere broker. It will 
be proper therefore that the cafe ihould undergo an¬ 
other confideration, in order to afcertaiii the time when 
the undertaking was made to Gregory in particular, and 
alfo to the other witnefs. In the cafe of Barlonu v. 
Vonvell^ it certainly does appear, as has been fuggelted in 
the argument, that the witnefs was the original witnefs 
of the wager. It was a fraud therefore to deprive the 
party of the benefit of his teftimony. So in Befit v. 
Baker the broker was the common agent and witnefs of 
both parties ; and therefore his teftimony was not to be 
taken from them. But if a perfon who is under no obli¬ 
gation to become a witnefs for either of the parties to 
a fuit, choofe to pay his debt beforehand, upon a condi¬ 
tion that is to be determined by the event of that fuit, he 
becomes as much interefted in the event as if he were a 
party to a confolidation rule. 

Per Curianty 


Rule abfolute. 



IN THE Fifty-third Year of GEORGE III. 


1813- 


Bridges and Others againjl Hunter. 


Jifotiday, 
Jan. 2jth. 

Wlicie the 


/^CTION on a policy of afiunnicc, dated the I2th 

of November 1808, on wines on board the Stag^ at fefletl a pulicy 

of allurance on 

and from Oporto to Liverpool and Lattcajler^ at eight wines, froiTi 

. • A r 1- Op'jrto to London 

guineas per cent, premium to return lour lor convoy t^e lath ot' 

and arrival} which was tried before Lord Ellen- 

borough C. J. at the London fittings after laft Trinity they wtic in 

” . polI'cfTion of 

term. The cafe refted principally upon admilRons} two letters 
by which it appeared that the fliip was laden on the cJ^^fpondents 
nth and failed on the 13th of OBoher 1808, from the^rtrifof 
Oporto to join convoy, but never came up with it, and dated 
was obliged to put into Lijbon; from whence flie faned ftated thus; 
about the loth of November, and was afterwards loft by thf-wim^ofthe 
the perils of the feas. The convoy which flie attempted \vheati*/ytwAo 
to join arrived on the 30th of OBoher; and on the ift 

** ^ ^ ^ afler to-mor- 

of November a lift of ihips that tailed with it was rc»w;” the other 

entered at Lloyd's, which did not include the (hip tfOBober'm- 

in queftion. The following was one of the admif- oHading!^ 

fions read at the trial, “ that it is to be taken that no -.u 

tilled up “ ’U't!*} 

communication was made to the defendant at the time ” which 

litters the 

of effefting the policy, of ai^ letter or other infor- phuiititfs did 
mation except what the policy contained} unlefs upon "tcateTo'thc 
the trial the plaintiffs are enabled to prove that feme heid^tiut\T^ 
communication was made,” The defence w'as that the w-s a material 

concealment. 

plaintiffs had made no communication to the defendant 
at the time when the policy was effefted, of two mate¬ 
rial letters, written on the faid i ith and 13 th of OBoher, 
from their correfpondents at Oporto, both of which were 
received on the 31ft of OBoher by the plaintiff’s, and then 
in their hands*} and the firft of thofe letters, dated the 

iith 
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1 ith of OMer, contained the following extract:} “ We 
are loading the wines on the Stag, Captain Wheatley, who 
pretends to fail after to-morrow:” the other, of the 13th 
of OBoher, inclofed the bills of lading, which were filled 
up with the words •with convoy'* The defendant con¬ 
tended that if thefe letters had been communicated, he 
(hould have known from the (hip’s not being included 
in the convoy-lift at Lloyd* that (lie was a miffiirg (hip. 
Lord Ellmborough C. J. dated to the jury, that the quef- 
tion was whether a difclofure of thefe letters would pro¬ 
bably have varied the judgment of the underwriter, fo as 
to have induced him cither to decline fubferibing the 
policy, or to demand a higher premium; that if fuch 
might have been the confequence of a difclofure of them, 
they were material letters to be communicated. The 
jury found a verdi£f for the plaintiffs. 


Taddy in the laft term obtained a rule nifi for a new 
trial, renewing as an objeiSlion to the verdidf, the ground 
of defence that was relied upon at the trial. 

Pari and Parnther now (hewed caufe, and contended, 
uft, that the whole queftion having been left to the jury, 
they were at liberty undnr the circumftances to prefume 
that the letters were communicated to the underwriter; 
for in the abfence of all fraud, which was not imputed to 
the plaintiffs, the jury might infer that the ufual enqui¬ 
ries and communications were made at the time of 
effe6^ing the policy. [Lord Ellenhorough C. J. obferved 
that he did not leave the queftion to the jury, whether 
the letters were communicated to the underwriter, be* 
caufe the admiftion read at the trial precluded all fuch 
prefumption without further proof.] They then con- 

4 tended 
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tended that the letters were not material, fo as to render 
a communication of their contents to the underwriter 
necefliiry; for they amounted merely to matter of ex- 
pc^latioii: the expreffion in the firft letter that the cap¬ 
tain pretends to fail to-morrow, amounted to this only, 
that he experts to fail; and it w’as held in Barber v. 
Fletcher («), that a reprefentation that a fhip was expected 
to fail, would not vitiate the policy though it afterwards 
turned out that (he had failed long before. \_Bayley J. 
In Wtlles V. Glover (b), a letter to this elFe£l, ** I think 
the captain will fail t^o-morrow,” was confidered as 
material.] The jury under the circumftances did not 
think this letter fo. 

The SoHcitor’-General and Taddy^ contra, maintained 
that there was no neceffary inference arifing from the 
ordinary courfe of bufinefs, to authorize the jury in pre 
fuming that the letters were communicated. It is as 
ufual for an underwriter to fubferibe a policy without 
making enquiry, as after enquiry made. AlTuming then 
that there was no difclofure, it is clear that the letters 
contained intelligence, on which the defendant ought to 
have had an opportunity of exercifing his judgment; 
and therefore they ought to have been difclofed ; and 
though the jury may have found their verdidl: on the 
ground that the letters were not material, yet if the 
Court think otherwife, according to the cafe of Willes v. 
Glover^ they will grant a new trial. 

Lord Ellenborough C. J. Under the terms of the 
admiffion, we cannot prefume that any communication 

Doug. 305, (i) X N, R. 14, 
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took place between the parties beyond that difclofed by 
the terms of the policy, which contained the defeription 
of the voyage, and the amount of the fubfeription. Nor 
is it very unlikely that the underwriter fhould fubfcribe 
* his name without making further enquiry; beenufe he 
knows at the time that if any material fa£l be w ithheld, 
his fubfeription will not be obligatory upon him ; but 
tliat the lofs will ultimately fall on the party who has 
been guilty of the concealment: and therefore he enters 
into the contra<SI in full confidence of having all circum- 
ftances difclofed to him, the concealment of w'hich might 
be fatal to the interefts of the aflured. The only quef- 
tion then is, whether the letters of the i ith and of 
OBoher were material letters to have been difclofed to 
the underwriter; for although no fraud is imputed to 
the plaintiffs in withholding them, flill that will not 
help them, provided they were bound to make the dif- 
clofure. Now the letter of the nth would have made 
known to the defendant the captain’s intended time of 
failing ; and from that of the 13th, inclofing the bill of 
lading, he would have learned fadfs which were certainly 
important; viz. that the fliip’s lading was completed on 
that day, and that fhe was to fail with convoy. The 
defendant then might have referred to the convoy-lill at 
Lloyd*Sy and would have there found that the convoy 
had arrived without her, and from that circumftance 
mufl neceflarily have inferred a difappointment in the 
original intention of the parties. 'Now if that was a cir¬ 
cumftance which might have made the underwriter paufe 
before he fubferibed his name, or have induced him to 
demand a higher premium, it was very material that it 
fhould have been communicated to him. I do not ob- 
ferve that this was more than the ordinary premium for 

fucli 
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fuch riiks ; if it had been higher, I fliould have thought it 
an important circumftance ; but as the cafe now ftands, 

I cannot help thinking thefe letters were material. It 
was a queftion certainly for the jury, and was left to 
them as fuch; but Hill if this Court has reafon to think 
that they came to a wrong conclufion upon it, we may 
fet it right, *as was done in Willes v. Glover^ by fending 
the cafe down to another enquiry. 

Grose J. I am of the fame opinion, and think that 
the letters were material, becaufe a communication of 
their contents might have made the rifk of the under¬ 
writer appear different from that which he conceived it 
to be in the abfence of fuch communication, and at all 
events would have led him to make further enquiries. 

It is not the lefs a concealment becaufe made without 
any view to fraud, if in effe£f it operates to the prejudice 
of the underwriters. 

Le Blanc J. If the jury, in the conclufion which 
they drew from the evidence, inferred that more was 
communicated to the underwriter than was proved, it 
would be againff the terms of one of the admiffions 
made at the trial, and that alone would be a ground for 
fetting afide their vordi^f. But without fuppofing that, 
and taking the queftion fimply upon the materiality of 
the two letters, 1 believe it has always been confidered 
that the time of the fhip’s failing, if known to the 
affured, is a material hS: to be communicated to the 
underwriter. Here the affured were in poffeffion of a 
letter from their correfpondents, ftating that they were 
loading the wines aboard, and the captain would fail 
after to-morrow i and of another letter alfo, inclofing 

C 2 the 
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the bills of lading, which prbfefled that fhc was to fail 
with convoy. Can the Court then Cay, confift.ent\y with 
what has hitherto been confidered ns the law, that this 

intelligence refpe£ting the time and manner of the Ihip^s 
failing was immaterial. I think it would be extraordi¬ 
nary to hold fuch a do£l:rine, efpecially in a cafe where 
it appears that if the intelligence had been communi¬ 
cated, the ihip might,have been known upon fearch by 
the underwriter to have been a miffing fliip. He would 
have been a little ftaggered at finding a convoy, which 
arrived on the 30th of OBober^ did not include a ftiip 
which was to fail with convoy on the 13th. 


Bayley J. No inference arifes from the amount of 
the premium, that any difclofure which made the rilk 
more than an ordinary one. Was made to the underwri¬ 
ter \ and if it had, a bill in equity might have been filed 
laft term, which would have furniflied the evidence of it. 
As to the materiality of the letters, there can be no doubt 
the underwriter would have learnt from them that the ftiip 
was to fail on the 13th of OBoher with convoy, and that an 
interval had elapfed during which the convoy had ar¬ 
rived without her. In Barber v. Fletcher y it is clear tjiat 
the reprefentation of the broker to the underwriter as to 
the (hip’s expelled time of failing, could not have been 
made by him, as founded upon any letter written by a 
perfon who was on the fpot where the (hip was 5 and the 
underwriter did not inquire into the ground of the ex- 
pc^ation; it might therefore perhaps be confidered as 
immaterial. 

Rule abfolute (/?). 

(4) See X EJp. Hep. 373., v. Sell Ibid. 407, IVelftery.FoJler. 
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Cf/FF and Others agatnjl Penn. 


Jiro/fday, 
Jan. 2Stb» 


J N an aftion of aflumpfit for not accepting a quantity 
of bacon, the cafe was this: the plaintiffs having 
offered to fell the defendant 300 hogs of bacon, the 
defendant on the loth of 1807, wrote to the 

plaintiffs the following letter: “ Meffrs. Cu^, Dickiti- 
fofii and Cliffy I agree to accept your offer of 300 hogs 
of bacon, to be delivered at fuch times and in fuch 


Where the 
defendant 
agreed ly n 
•written contraB 
to purchali; of 
tiie plaintiiTs 
300 hogs of 
bacon,to be 
dtliveied at 
fixed times and 
in fpt'cificd 
(juantitics, and 


quantities as mentioned beneath, at 691. per cwt., each 
parcel to be paid for at two months after delivery ; viz. 


April 2Qth 

25 hogs. 

Ma-^ 1 oth 

- 25 

20th 

- 25 

June Ioth 

- so 

24th 

- 50 

July 14th 

- so 

24th 

SO 

Aug. loth 

- 2S 


af'. Cl a part' 
of the bacon 
had been dcH- 
Vficti. reqncrted 
the plahuirt's, 
as the I'lle was 
dull, not to 
prefs tlie deli¬ 
very of the re- 
fidue; to which 
the piaintirTs 
allentcd : this 
W’ lS »o he U!i- 
dcriiood ouljr 
a.' a p.:rjl diC- 
pcnhuioii of the 
j erhii ipaucc of 
the (iiijrinal 


Contract, til 


300 

- J. Pemt:* 

On the zifl of Aprils (and not on the 20th, as flipuiated 
by the contrail,) the firft delivery was made ; but it ap¬ 
peared that the defendant did not make any objeftion 
on that ground. After the third delivery, viz. on the 5th 
of Junct the defendant wrote to the plaintiffs, informing 
them that he fliould want the next delivery of bacon as 
foon as it could be got ready. On the 10th of June the 
defendant attended at the plaintiffs* warehoufe, and 84 
fides were then weighed in his prefence \ and on the 2d 
of July he Again called on the plaintiffs^ and told them^ as 

C 3 the 


Jpetf ;; ,/m ii}^cs 
ct /h' diverjy 

aiu! tiicrcto'c 
Mor atfeCled 
by'the Jiatiite 
»>i llie 

fl- fi ll lant was 
li*"!!! livblt' foe 
iioi .r*.tCl•’ h « 
the itl'uliic 

with •' 1 
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agaittji 
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the fate of bacon njjas very dully he hoped that they vooula 
not prefs it on him ; and they ajfured him they nvotild not: 
. 84 fdes were weighed at this time 5 and a further quantity 
was weighed on the loth of July. The plainnffs having 
forborne to deliver any more bacon for feme time, at 
length informed the defendant that he had exceeded a 
reafonable time, and requefted him to name a time for 
delivery. This the defendant declined, obferving that 
the fales were very dull. Similar applications having 
been afterwards made to the defendant without efFecf, 
the plaintiffs on the 28 th September wrote to the defend¬ 
ant, informing him that on the 30th inftant the re¬ 
mainder of the bacon would be weighed at their w'are- 
houfe, and that he might fee it weighed if he thought 
proper 5 if not, they fhould weigh it off, and deliver it 
to him in the courfe of that day.” After the receipt of 
this letter, the defendant called on the plaintiffs, and faid 
there was no contradf; to which they anfwered, that 
they had his hand-writing, and fhould infill on the con- 
tradl; the defendant replied there was no ufe in fend¬ 
ing the bacon, as he would not take it. On the 30th of 
September the remainder of the bacon was weighed and 
fent to the defendant’s houfc, but he refufed to receive 
it. In the firfl count of the declaration, the contradl 
was ftated according to the terms of the defendant's 
letter of the loth of April; and the declaration then 
averred that the plaintiffs delivered a part of the bacon, 
which was accepted and paid for by the defendant under 
the contra£l 5 and that the plaintiffs offered to deliver the 
refidue \ but the defendant would not accept the fame. 
In the fecond count, after fetting forth the contra6l of 
the loth of Aprily it was averred that the plaintiffs had 
delivered a certain quantity of bacon^ which was ac^. 

cepted 
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cepted by the defendant, and that the plaintifFs intended 
and were about to deliver the rcfidue under the contradl, 
but the defendant, on the ad of July 1 807, dlfcharged 
the plaintiffs from fiich delivery^ and requefted them not 
to deliver any more bacon until further orders from the 
defendant, which the p^aiiitilfs agreed to do; and there¬ 
upon in condderation of the premifes, and alfo in confi- 
dcration that the plaintiffs had agreed to deliver the re- 
fidue of the bacon, according to fuch orders within a 
reafonable time, the defendant promifed to give fuch 
orders, and accept the rcfidue of the bacon within a rea - 
fonable time, and to pay for the fame according to the 
terms of the original contraO:: that on the 30th Septem¬ 
ber 1807 the plaintiffs ofi'ered to deliver the refidue, 
which the defendant refufed to accept. The third count 
was fimilar to the fecond, except that it dated that 
the defendant requefted the plaintiffs to poftpone the 
delivery of the rcfidue of the bacon for a reafonable 
time. 

At the trial before Lord Ellenborough C. J. at the 
Lon(io 7 i fittings after laft; Trinity term, it was obje^fed 
on the part of the defendant that this was a written 
contrail; for the fale and purchafe of goods, and could 
not be varied by parol; but if the fubfequent parol 
agreement was to be conlidered, not as varying the writ¬ 
ten contrail:, but as fubftituting a new one in its place ; 
then it was void by the ftatute of frauds, there being 
neither a part acceptance nor a part payment under it. 
But his Lordlhip was of opinion that this was a difpen- 
fation only with the performance of the original contract 
ill refpeif of the delivery of the bacon at the flipulatcd 
times; and direiled the jury to find a verdiil for plain- 

C 4 tiff. 


tfti. 

Cvrr 
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tiff, with liberty to the defendant to move to enter a 
nonfuit \ a verdift was accordingly given for the plain¬ 
tiffs upon the fecond and third counts 5 and Marryat 
in the laft term obtained a rule nifi for entering a 
nonfuit. 


The Solicitor-General i Parky and Lanves now fbcwcd 
caufe, and contended that the ftatute of frauds (f/) only 
required that the contrail of fale fliould be in writing ; 
not that the contra<Sl: for delivery fhould be fo ; in this 
cafe there was a written contract of fale ; and the poft- 
ponement of the delivery was in the nature only of an 
enlargement of the time for performing it. In Warren 
V. Stagg {b)y cited in Liitler v. Holland (r), Bttller J. held 
that an agreement to extend the time for the perform¬ 
ance of a contrail:, was not a waver but a continuation 
of the original contraft ; and it never occurred in that 
cafe that there was any neceflity for written evidence of 
fuch agreement. Here the declaration contains counts 
on the original agreement, as well as on the agreement 
to poftpono the delivery of the refidue of the bacon 5 
and even admitting that a delivery was neceffary under 
this latter agreement to conftitute a part acceptance 
within the terms of the ftatute, the weighing out the 84 
fides amounted to a delivery: it would have been a 
good transfer of the property to the vendor in the 
ordinary cafe of fale and purchafe; fo that if a fire 
had happened afterwards, according to the authority 
of Rugg V. Minett (</), the lofs would have fallen on the 
purchafer. 

{a) 49 Car, %, e. 3. /. 17. (i) 3 T.H. 591. 

(e) Ibid. {tl) IX Mafi, azo. 
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Marryat and Gurney contra. The fecond clafs of 
counts, upon which the verdi£l was taken, cannot be 
fuflained under the (latute of frauds. The original 
contrail was an entire contract as to price, quantity, and 
the times of delivery ; and parol evidence varying the 
original contrail in any of thefe refpe£ts ought not to be 
received. It would be as dangerous in its confequences 
to allow parol terms to be engrafted upon a written con- 
tra£l, as to allow a parol contrail: to be enforced in the 
firll inftance. Parol evidence, offered for the purpofe 
of coiine£ling two written inflruments not having an 
immediate or neceffary reference to each other, has been 
refufed («), and the attempt in the prefent cafe goes one 
Hep further than that; for it is an attempt to connect 
by parol evidence a written and a parol contratft. In 
Powell V. Divett (^), Bayley J. faid, that “ without a 
written contract the cafe would be within the ftatute of 
frauds; and the mifehief would be the fame, if parol 
evidence were let in to flicw how much of the contra£t 
was good and how much bad.” The time of delivery 
in this cafe is as effential as the price or the quantity; 
for there is a greater demand for the article at one feafon 
than at another. Is it competent then to the party to 
vary the time by parol ? This would let in all the in¬ 
conveniences which were intended to be obviated by the 
ftatute of frauds. If new times may be fubftituted, fo 
may new prices or new quantities. As to the cafe of 
IVarren v. Staggy no queftion was there made upon 
the ftatute of frauds ; the only queftion was whether the 
contra£f proved was different from that laid in the decla- 


2S 



Lvst 

e^uinfi 


{a) IBoydtlly, Dntm^nd, |X £<{/?, 


(h) IS Maji, 3 ». 
ration: 
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r&tlon: and Littler v. Holland is contrary. That indeed 
was an a£lion of covenant; but Lord Kenyon there cited 
the cafe of an a£lion between Garrick and Barry; where 
the Court held that articles of agreement, which did not 
appear to be under feal, could not be difpenfed with by 
parol. 

Lord Ellenborough C. J. I think this cafe has 
been argued very much on a mifundcrllantlmg of the 
flratute of frauds, and tlie quellion has been embarralTed 
by confounding two fubjeds quite dillind in their na¬ 
ture 5 namely, the provifions of that ftatute, and the rule 
of law whereby a party is precluded from giving parol 
evidence to vary a written con trad. The principal 
defign of the ftatute of frauds was that parties fliould 
hot have impofed on them burdenfome contrads which 
they never made, and be fixed with goods which they 
never contemplated to purchafe. But by the exprefs 
provifions of that ftatute it is only ncceflliry, in order to 
make a contrad for the fale of goods binding upon the 
parties, that there fliould be either a note or memoran¬ 
dum of the bargain in writing; or if there be no 
writing, that there fliould be a part-payment by way of 
earneft, or a part-acceptance of the goods. In the pre- 
fent cafe there exift two indicia pointed out by the fta¬ 
tute, viz. a contrad for fale in writing, and a part-per¬ 
formance, fo that not only the literal intention but the 
ipirit aJfo of the ftatute is futisHed, The objedion then 
does not found itfelf upon a non-compliance with the 
provifions of that ftatute, but is more properly this; 
that an agreement once made in writing cannot be varied 
by parol. If this agreement had been varied by parol, I 

fliould 
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fhould have thought, on the authority of Mearesy* 1813. 
Anfell (/7), that there would have been ftrong ground ^ ^ " 
for the obje£Iion. But here what has been done is only againji 
in performance of the original contract. It is admitted 
that there was an agreed fubllitution of other days than 
thofc originally fpecified for its performance : ftill the 
contradl remains. Suppofe a delivery of live hogs 
inftead of the bacon had been fubftituted and accepted, 
might not that have been given in evidence as accord and 
fatisfa^tion. So here the parties have chofen to take a 
fubftituted performance. It is clear that neither of them 
in the outlet thought it neceflary to ft and on the letter 
of the agreement j for the firft delivery was to have 
taken place on the 20th of April, and was not made 
until the 21ft, and yet no obje£fion was then taken. 
Afterwards a new mode of delivery is fubftituted at the 
defendant’s exprefs requeft. I am of opinion therefore 
that neither has the ftatute of frauds been trenched 
upon j nor has any rule of law refpe£l:ing parol evi¬ 
dence not being admiffible to vary a written agreement 
been violated in this inftance. 

Per Curiam^ Rule difeharged. 


a? 
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Monday^ 
Jan. ajih. 


Elford and Others agatnji Teed. 


A prcfentmcnt 
of ji bill of ex¬ 
change at a 
banking-honfe 
after banking 
hours, when 
the houfe is 
ihut, is not a 
fufficient pre- 
fenrment to 
charge the 
drawer: and 
no inference is 
to be drawn 
from the cir- 
cnmftance of 
the bill being 
prefented by 
a notary, that 
it had been 
before duly pre¬ 
fented within 
banking hours. 


^^CTION by the plaintilFs as inclorfecs of a bill of 
exchange againft the defendant as drawer, and 
upon the trial before Lord Ellenhorou^h C. J. at the 
London Attings after laft Trinity term, the defence w’as 
that the bill had not been duly prefented for payment; 
as to which it appeared that the bill was accepted pay¬ 
able at Meflrs. Hodfoll and Co., who were bankers in 
London ; and that on the day when it became due, a 
witnefs who was clerk to a notary, carried it to the 
banking-houfe of Hodfoll and Co., for prefentment, 
between half-paft Ax and feven o’clock in the evening; 
that he found the banking-houfe {hut, and then went 
to the private houfe door, and there faw a female fer- 
vant, who returned for anfwer. No orders. The jury, 
under the direction of his Lordfliip, found a verdi£f 
for the plaintiffs ; and the defendant had liberty to move 
to enter a nonfuit, which rule was accordingly obtained 
by Taddy in the laft term on the authority of Parker v. 
Gordon («). 


The Solicitor-General and Marryaty who now fliewed 
caufe, contended that the jury might have reafonably 
inferred, (as the cafe was, though they were not in a 
condition to prove it at the trial,) ftom the circumftance 
of the bill having been, carried for prefentment after 
banking hours by a notary’s clerk, who was not the 
ufual perfon to prefent bills in the Arft inftance, that 
it had been before prefented during banking hours j 

(a) T 

and 
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and that the whole of thofe hours had been allowed 
the acceptor of the bill to difcharge it, according to the 
univerfal pra£f ice of banking houfes, at the expiration of 
which time the notary made his prefentment. This 
diftin£l:ion they faid was not adverted to in Parker 
Gordon^ which was decided on the ground of there 
having been no other prefentment than that made by 
the notary. 

Lord Ellenborough C. J. faid that there was no 
ground for the jury to prefume that which was fo 
eafily capable of proof; and that the cafe of Parker v. 
Gordon was not diftinguifliable from the prefent, and 
that cafe was conformable with the do£frine which he 
had ufually held. There was not any text-writer upon 
whofe authority a prefentment of a bill by a notary at 
a houfe of bufmefs after it was clofed, could be fuf- 
tained. It is laid down in Marius (rt), that it muft be 
made during times of bufinefs, at fuch feafonable hours 
as a man is bound to attend, by analogy to the horae 
juridicje of the courts of juftice. 

The reft of the Court concurred- 

Topping and Taddy for the defendant, prayed that a 
nonfuit might be entered : but the Court only made the 
rule abfolute for a new trial on payment of cofts by the 
plaintiffs, in order that they might have an opportunity 
of proving a prior prefentment. 


1813. 

Elforq 

avaittfi 

Tced. 


(a) Mariuiy and 187. 
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Tu(/day, 
yen, 26th* 


An aflured on 
bott<>Tnry can* 
jtot recover 
again fl the 
underwriter 
unlefs there has 
been an afloat 
total lot's of the 
Ihip: for if the 
fliip exift in 
fpecie, in the 
hands of the 
owners, though 
under circum- 
fiances that 
would entitle 
the aduted on . 
the ihip tu 
abandon, it 
will prevent its 
being an utter 
lofs within the 
meaning of the 
bottomry 
bond. 


Thomson again/I the Royal Exchange 
Affurance Company. 

^HIS was an aftion on a policy of aflurance on bot¬ 
tomry, at and from St, Chrljtopher to London^ tried 
before Lord Ellenborough C. J. in LondoUy at the fittings 
after laft Michaelmas term: when it appeared that the 
ihip failed on the voyage infurecl; in the courfe of 
which ihe encountered fuch tempefiuous weather as to 
become totally difabled, and to have narrowly efcaped 
foundering at fea; but falling in with a king*s iliip, 
was taken in tow by her and brought into Falmouth, A 
furvey was made of the fliip’s ftate at that place, and of 
the expcnccs neceflary for her repair, when it was found 
that they would amount to 3200/. j and that after their 
completion ihc would be worth only 2000/.: the owners 
therefore determined to break her up and fell her at 
Falmouth ; and her hull was accordingly fold for 300/., 
and her fails and {lores for 400/. j her value at the pe¬ 
riod when file loft St, Chrijlopher having been 4000/. 
Thefe circumfianccs it was contended amounted to an 
utter lofs within the meaning of the condition of the bot¬ 
tomry bond ; but Lord Ellenborough C. J. being of a dif¬ 
ferent opinion dirc£led a nonfuit to be entered. 


Gurney now moved to fet afiJe the nonfuit, con* 
tending that the circumftances proved at tlie trial fhould 
have been left to the jury, with a dire^lion to find a 
total lofs: it appearing from the furvey made of the 
(hip that fhc was neither capable of continuing her 
voyage, nor of remaining any longer in cxiftcnce as a 

fliip. 
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Qiip, without hicurring expenccs which would greatly 
exceed her value; and from iircelJky(he was broken up, 
while the voyage was yet incomplete : by which means 
the condition upon which tlie fum borrowed was 
made payable had failed, and therefore the infurer was 
liable. 


1813. 


Thomsow 

The RoYAfc 
Exchange 
Aflb ranee Com¬ 
pany. 


Lord Ellenborough C. J. This was not a quellion, 
whether fuch a lofs had happened as in the cafe of an 
infurance on tliC fhip, might have entitled the alTured to 
abandon; but whether it was an utter lofs within the 
true intent and meaning of the bottomry bond. The 
dill:in6lion between an infurance upon the one and the 
other is firaple : in the former cafe if the voyage be loft, 
or not worth purfuing, or the fhip be reduced to fuch a 
ftate that ftie cannot proceed without refitting, the ex¬ 
pence of which would greatly exceed her value, the 
afTured may abandon and claim as for a total lofs ; but 
in the latter cafe as nothing fhort of an actual total lofs 
will difeharge the borrower of money upon bottomry, 
fo nothing lefs will render the infurer liable. Here 
the thing continued to exift as a fiiip, her hull and 
bottom remained, though perhaps in fuch a ftate as 
might make it prudent for the owners to difpofe of 
her. I have had occafion at the cockpit to ftate this 
diftin£^ion as eftabliflied law; that in the cafe of bot¬ 
tomry nothing ftiort of a total doftru« 51 iou of the ftiip 
will conftitutc an utter lofs; if it cxifts in fpecie, in the 
hands of the owner, it will prevent an utter lofs. 

Curiam, 


Rule refufed. 
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The Court will 
not grant a 
mandamus to 
compel a canal 
company, pur- 
fuant to the 
provifions of an 
of parlia* 
ment, to pro¬ 
ceed to an 
alleirment, of 
the value of 
land taken 
by them for 
the purpofes 
of their canal; 
and alfo of the 
recompcncc to 
be made for 
the damages 
thereby ful- 
tained; if the 
parties inte- 
rerted in the 
land do not 
make their ap¬ 
plication to the 
Court within a 
rcafonable time 
after Ihe hnd 
was taken by 
the company; 
ei'pccially if the 
parties hive 
another remedy 
by eje£lmcnt. 


The Kisg agarnjl The StajnforTh and Keadby 

Canal Company. 


2^0LR0TD moved for a rule nifi for a manda- 
*mus to the defendants, dircdling them to call a 
meeting of the commiflioners appointed by an atfl of 
parliament of the 33 G. 3. 117.(13), for making 

and maintaining a navigable canal from the river Dutm 
navigation cut to communicate with the river Trent^ 
&c., in order that the faid commiflioners fliould iflne a 
warrant to the flieriff of the county of Torky to fummon 
a jury purfuant to the faid a£l, to aflefs the fum or 
fums of money, or annual rent, to be paid for the pur- 
chafe of certain land late belonging to Lady Irtvin^ de- 
ceafed, and now to the Marquis and Marchionefs of 
Hertford^ in right of the Marchionefs, taken by the faid 
company for the purpofes of the faid canal, and the re- 
compenfe to be made for the damages that have been 
fuftained thereby by tlie faid Lady Irwin and the faid 
Marquis and Marchionefs. 


(a) By certain provifions of the above aft commiflioners arc ap¬ 
pointed for fettling diflTcrcnccs between the canal company and the 
proprietors of lands who arc impovvered by writing to afeertain either 
by an annual rent or by a fum in grofs the value of the purchafe of 
the lands fet out for making tite canal, and alfo the recompenfc for 
damages fuflaincd; and if the parties ate dilTatisficd with their deter¬ 
mination to iflue a warrant to the fhcrifT of the county wheie the 
lands lie, to fummon a jury to aflefs fuch value or recompence; and 
it is provided alfo that upon payment or tender of fuch fum as the 
commiflioners (hall afeertain or the jury aflefs, the company may take 
poflefllon of the lands; and that upon further recording the determi¬ 
nation of the commiflioners or the verdift ol the jury at the feflions 
the land (hall ve(l in the company, and that until fuch fum is paid or 
tendered the company lhall not be impowered to enter. 

«: It 
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It appeared by the affidavits on which the rule was iSij* 
prayed^ that in the year lypp the canal company took kjkc 

the land in queffion, amountinir to about feven or eight agahtji 

^ ® ^ STAiNFORTM 

acres, of which Lady Irwin was then tenant for life, and 

• r 1 r Kf.aubt 

and the Marchionefs of Hertford afterwards became lo CanalCompany. 
at her deceafe, and converted it to the purpofes of their 
navigation. At that time they made a valuation of the 
land without giving any notice of it to Lady Irwin ; 
nor did they make any tender of the money at which 
they valued it during her life, but in i8o6 her agent 
attended at a meeting of the company, and delivered iu 
his chiim at the rate of 30/. per acre above their valua¬ 
tion. In 3807 Lady Irwin died, and in ^pril 1810 
the agent of the Marquis made various applications to 
the company, for fettling the price due for the faid land; 
to one of which, in July^ he received for anfwer, that 
they would confider the claim and communicate tlie ro- 
fult 5 which they did fhortly afterwards by inclofmg an 
order, made at a general meeting, for tendering the price 
of the orignal valuation and intereft thereon, and if it was ‘ 
refufed, the company declared they w'ould abide the legal 
confcquenccs. This valuation was fworn to be very far 
flrort of the real value of the land. 


Holroyd contended that in order to proceed to a due 
valuation, according to the a6f, it was Aeceflary to 
have a meeting of the commiflioners; and that fuch 
meeting could only be compelled by means of a man- 
damus, which was therefore the proper remedy in this 
cafe. He faid, that it was true the company by taking 
pofleflion of the land before a due afTeflinent was made, 
and the funi aflefled was paid or tendered by them, 
which by the aff are made conditions precedent to their 
VoL. I. D taking 
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The Kino 

againft 

SlAlSTO’R.TH 

and 

KsADsy 

CituiJCompany. 


taking pofTeflion, had made themfelvcs trefpaflers, and 
therefore eje£iment would lie againd them; but that 
would be an inconvenient remedy, which might ouft the 
public oi land that is now dedicated to their nfc. 


Zord Ellenborough C. J. Why wns not this appli-* 
cation made earlier ? the cauCc of complaint originated 
as far back as the year 1799 ; and there is nothing dated 
to the Court to account for the delay. Since that time, 
no doubt, changes have taken place in the company’s 
property, and many of the {hares have got into other 
hands who were no parties to this tranfaftion. I therefore 
think that this application comes too late, and remember 
a cafe not very long ago, in which Lord Sheffield was 
concerned, where the Court refufed to entertain a fimilar 
motion on account of the length of time that had been 
fufFered to elapfe. Here there is another remedy by 
cje£l:ment, which, if purfued, may perhaps lead to foms 
compromife. 


Grose J. It might be injurious to thofe who have 
become purchafers of this property fince the year i799> 
to grant this rule. 


Le Blanc J. If we were to grant the rule it mud be 
to make an edimate of what was the value of the land as 
long ago as 1799. 

Fer Curiam, 


Rule I 
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Gladstone and Another againft King. 


^Tucfdayy 

Jan, 


*'1 HIS WHS nn aciion on .1 policy of aifarancc made Where the 

JL . plaintiffs ott 

the 2 yth iSif, on the fhip RieffarUi or 2sth OHoler 

not loflj at and from the vedeVs port of loading in an inibrai^e on 

Jamaica^ to izer port of clifchargc in the united kingdom. "port 

At the trial before Lord Kllcuhorough C. J. at the London loading to 

her port of 

Ilttingfj after lail term, it appeared from the admiflions, difeharge, and 

, , ^ r T f n in- • 1 - it appeared that 

that on the 15th or Jtdy i8i i the Ihip arrived in Man- on the ajth of 

shineal harbour, in Jamaica^ for the purpofe of taking tlic^fldp^wllluf* 

in her cargo; of which circumftance the captain ap- 1" 

° ^ r- loading was 

prized the plaintiffs, (her ownctsS,) by letter of that driven on a rock 

by biiC 

date; on the 25th, whilfl the fn'p was lying in the g.>t(.irwUhout 
harbour, a ftorm came on which drove her from her hav^fulfcrcd 
moorings, and flic ftruck upon a rock, but by the ex- tim 

ertion of the fliip’s company was got off again without 

^ ° wards wrote a 

appearing to have fuffered any material damage. On the le:ttr to the 

plaintids with- 

5th of Aitgujl the captain wrote home to the plaintiffs, out communi- 
but did not make any mention of this accident in driufwhkh kN 
his letter, which reached the plaintiffs on the 5th of 5]i/t.n7on*{hijjth 
OBoher following. The fhip having completed her load- of Cflchcr; and 

, the Ihipafter- 

ing, proceeded on her voyage, and arrived at the 7 #"^ wards a; rived at 
India Liocks on the 6th oi January 1812, and afterward^ chlrgl^^vhel^’ 

difeharged her cargo undamaged : and on the day of her n!Lie rplotoft 

arrival the captain made a proteft, in Vv'hich he detailed 

* accu.enf, and 

the accident that happened to ijcr on the 25tU of July^ but d u ng that the 
added*, tKaV'fhe profecuted her voyage home without louom muk 

have been 
chafed, ;ind 

her bottom otherwife injured by fli iking on the rock: Held, that the plaintiff's could 
not recover as for an average lofs arifing from the accident; for the captain was bound 
to communicate the accident, and for want of fiich communication, the antecedent da¬ 
mage was an implied exception out of the policy i and the poltcy not being made void, 
the plaiotifis could not recover buck the piemium. 


D ? 


Exhibiting 
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cxliibitiiig any bad c{Fe£is from the accident; although 
the planks her bottom muft have been chafed, and 
her bottom otherwife injured by ftriking on the faid 
rocks. This was the firft intimation given to the plain¬ 
tiffs of the accident. A furvey was afterwards made, 
when it was difeovered that the ihip, in confequence 
of having run aground, had fuftaiiied damage in her 
keel and other parts to the amount of about 15 per cent., 
which damage the plaintiffs fought by this action to 
recover. 

Upon this evidence it was obje£i:ed that the Captain 
(liould have informed hiS owners, by his letter to them 
of the 5th of Angujly of the accident which had hap¬ 
pened to the fhip on the 25th of July ; which if he had 
done, the information would have reached them in time 
to have communicated it to the underwriters, to whom 
it was material that it fliould have been communicated. 
Lord FAlcnborough C, J. was of opinion that the captain, 
as ardent for the owners, was bound to communicate to 
them what he knew might be a caufo of damage to the 
flilp, and that his omiffion in this refpe£l:, by means of 
which the owners were prevented from difclofing the ac¬ 
cident to the underwriters, operated as an exception of 
that particular rifk out of the policy ; and he therefore 
directed a nonfuit. 


Si'.irldt now moved to fet afide the nonfuit, upon the 
ground that the plaintiffs were entitled to recover cither 
for an average lofs, or for a return of premium; either 
the policy attached notwithftanding the concealment, and 
then they ought to have recovered upon the lofs; 
or the r'^icealmcnt was material, and the policy void, 
and then they were entitled to a return of premium. 

He 
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He contended that the policy attached tiotwithftanding 
the concealment, and that the captain was not bound to 
inform his owners of every accident which happened, 
unlefs it was of fuch a nature as to caufe an apparent 
damage or a probability of damage to the fliip; the 
mere pofllbility that Ihe may have fufFered from any 
accident is not enough to make the difclofure of fuch 
accident ncceflary, for if it were, the captain would be 
bound to write home by every poll refpe^ling the moft 
trivial occurrences. Here it is admitted that the captain 
was not aware of any injury fuftained ; and it is not 
imputed to him that he kept back any information from 
his principals in order to make them the inftruments of 
efFedling a fraud on the underwriters y if ho liad not 
written at all after the accident it does not follow that 
the infurance would have been void. His omitting 
tlierefore to communicate the accident when he did 
write, which cannot amount to more than not writing at 
all, will not vitiate tlie policy. But if the policy attached, 
it is a new principle in infurance-law that it may do fo 
for fome purpofes, and not for others ; and that the 
want of a difclofure of any particular circumftance, 
which does not amount to fuch a concealment as will 
vitiate the policy, may yet amount to an exception of 
the rifk arifing out of that particular circumftance. 

Lord Ellenborough C. J. With refpc£f to the' 
queftion, whether the captain was bound to tranfinit to 
his owners intelligence of the accident which happened 
t© the fliip on the 25th of July, I think that if it were 
but a dubious caufe of damage, he ought to ha^c com¬ 
municated it} but looking at the circumlhnccs as dif- 
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clofcd afterwards by the captain’s proteft, muft we not 
fay that they amount to fomething more than a dubious 
caufe, and that there is pregnant evidence that the 
captain fufpe( 3 :ed the fliip muft have fuftained feme 
damage, though he might not know what the particular 
damage was ? If then the captain might be permitted 
to wink at thefe circumftanccs w'ithout hazard to the 
owners, the latter w^ould in all fuch cafes inftruft their 
captain to remain filent; by which means the undcr~ 
writer at the time of fubferibing the policy, would in¬ 
cur a certainty of being liable for an antecedent average 

I 

lofs. To prevent fuch a ponfequence, and confidering 
that what is known to the agent is impliedly known to 
the principal, and that the captain knew and might have 
aflually communicated to the plaintiffs the caufe of da¬ 
mage, fo as to haye apprized them of it before the time 
of effecStiiig the policy, I think that no mifehief will en- 
fue from holding in this cafe that the antecedent damage 
was an implied exception out of the policy. If the 
principle be new it is confiftent with juftice and conve¬ 
nience ; and there being no fraud imputed to the captain 
in the concealment, will not alter the cafe as wc had 
occafion to determine yefterday (tj). I do not remember 
that the point refpe£ling the return of premium was 
made at the trial 5 but if it Was, the anfwer to it muft 
have been that this is not the cafe of a void infurance, 
but only of an exception out of the policy. 


Xe Blanc J. The antecedent damage which the cap^ 
^in was boupd to communicate to his owners, and 


(«) JBrldgts V. JZiiKtert ante is* 
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neglected fo to do, may be confidered as an implied ex¬ 
ception out of the policy; and the opinion which my 
Lord held at the trial muft have precluded the plaintiffs 
from demanding the premium. 


1813. 


Glaostonk 

aNO'. 


The other Judges concurred. 

Per Curiam^ Rule refufed. 


SiFFKEN againji Allnutt. 


'■JpHIS was an a^lion upon two policies of infurance, the 
firft of the 18th of Auguji 18 ii, on wheat, by the 
Anna Maria ; the fecond of the 24th of Sept. 18 ii, 
on money advanced to tRe captain at Archangel^ “ loft 
or not loft,” at and from Archangel to London, The lofs 
declared upon was by capture. At the trial before Lord 
Ellenborough C. J. at the London fittings after laft Trinity 
term, it appeared that the fliip with her outward cargo 
failed from London in June 1810, under a licence which 
the plaintiff had procured on the 251^ of preceding. 
The licence was granted to Henry Siffhen for the Anna 
Maria to take a cargo of Briti/h and Ea/l India goods at 
London^ and proceed to Nenucajlley and thence to Arch- 


Where a li¬ 
cence was 
granted to the 
pLiintifF on the 
25 th of May 
1810, to take 
a cargo from 
London to Arch¬ 
angel, and to 
return from 
thence with a 
cargo of grain 
^nd olhergoods 
permitted by 
law to be im¬ 
ported to any 
port of the 
United King¬ 
dom, and the 
licence was 
limited to the 
29th of Sep- 
ieniher foUow- 


ansrcL and to return thence with a cargo of grain and which 
* 00 time was after¬ 

wards extended 

to the ift of Jiimtary i8ii, and the Ihip after taking in a cargo of pitch and tar at 
Archangel, failed on Her homeward voyage on the 13th of OSober l8tO, but was <iriven 
back to Archangel, and there unloaded, and her cargo fold, and the Ihip laid up f«.r the 
winter, and did not fail again from thence with a cargo of wheat until the firft of 
Attgtift 1811 ; Held, that tire licence was not exhanfted by taking in the firft cargo of 
pitch and tar, but would cover the cirgo of wheat alfo,* notwithftanding the time 
iimited for its continuance had elapfed, provided it appeared that the voyage was pro- 
fccuted with all reafonable difpatcb, which was a queftion for the jury; and thcrefere 
if it flieold fo appear, an infurance efTefted by the plaintiff on the 18th of Auguji 1811, 
on wheat at and from Archangel to London would bevalid, sjm would attach on the wheat 
cargo; but an infurance on money advanced to the captain at Archangel was void, and 
upon that the plaintilT might recover back the premium. 
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other goods permitted by law to be imported, to any 
port of the United Kingdom.” This licence was to 
remain in force until the 29th of September 1810, which 
period, by a general order in council, applicable to all 
licences, was extended to the ift of January 18ii. 
The {hip arrived at Archangel in September 1810, and on 
the 2d of OBober difeharged her outward cargo, and 
afterwards took in her homeward cargo, which conlifted 
of pitch and tar, and on the 13th of October failed on her 
homeward voyage. A few days afterwards the froft fet 
in, which obliged her to put back to Archangel^ and in 
confequcnce of fome damage fhe had fuHained from an¬ 
other veflel having run foul of her, it became necelTary 
to unload her cargo j and the pitch and tar were accord¬ 
ingly unloaded and, fold at ArchangeL The Hiip lay 
there during the winter, and when the froft broke up in 
May 1811, underwent fome repairs j and on the i()th of 
July took aboard a cargo of wheat, and on the i ft of 
Augujl again failed on her homeward voyage; in the 
courfe of which on the i6th of the fame month ihc was 
captured by the Danes, It alfo appeared that on the 
2Cth of March i8li, the plaintiff had procured another 
licence to continue for fix months, permitting the Anna 
Maria to proceed from Archangel to Leith, Upon the 
lirft policy Lord Ellenborough C. J. was inclined to think 
that it was not intended to cover two fuccefllve cargoes, 
but only one; and therefore that the policy never at¬ 
tached on the fccond cargo : and on the other policy his 
Lordfhip held that the infurance was void; and he al¬ 
lowed the plaintiff to recover the amount of the premium 
on both the policies, with liberty to the defendant to move 
to redueCthe verdict to the amount of the premium on 
the fecond policy. 

Farh 
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Parh accordingly obtained a rule nifi in laft Michaelmas 1813. 

term for fo reducing the verdift, or for a new trial, siffken 
contending on the authority of Lowry v. Bourdieu (a), 
and Vandych v. Hewitt {b)y that the plaintiff could not 
recover back the premium on the firft policy, inafmuch 
as the voyage infured was illegal, there not being any 
period when it was protected by the licence. [Lord 
Ellenhorough C. J. faid, that fuppofing the licence to have 
expired, flill perhaps there might be a diftinflion be¬ 
tween the cafe of an illegal iiifurance and this cafe^ 
where it was evident the party contemplated a legal 
voyage by procuring the licencc.]| 

The Solicitor-General and Holroydy who now fhewed 
caufe, contended that at all events the plaintiff was 
entitled to retain the verdict for the premium on the 
firft policy, becaufe the voyage infured was prote£l:ed by 
the licence, and therefore not illegal 5 but fecondly, they 
contended that the plaintiff ought to have been further 
allowed to recover upon the lofs, becaufe the policy 
attached on the fecond cargo. On the firft point, they 
maintained that the licence, notwithftanding the time 
fpccified for its continuance had elapfed, would yet 
enure to protect the voyage, for the Court would con- 
ftrue it according to its fair meaning and import, rather 
than according to its ftri£l: letter; and in this refpeft it 
refembled a policy of affurance or any other commercial 
inftrument. It is material to obferve that this was a 
licence not for an unnamed adventure or an indefinite 
^argo, but for a voyage declared out and home, and for 
a cargo fpecified as a cargo of grain j and the words 

(tf) Doug. 46 ;, (tf) I £aj7, f;6. 
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Kmiting its duration to the 29th of September are printedi 
and are therefore to be taken in a fenfe lefs ftri£i: than 
if they were written. The object then of the licence 
was rather to protect a fpecific adventure than to limit a 
fpecific time j and to hold that the adventure mull be 
concluded on the 29th of September^ would be to defeat 
the meaning of the licence by a ftri£l: adherence to its 
letter. £t was inconfiftentwith the nature of the voyage 
that it ftiould terminate within the time fpecified; which 
mufl: therefore be intended fuch a reafonabie time as, 
allowing for the accidents of climate, would be fufficient 
for the completion of fuch a voyage. This was fo laid 
down by Lord EUenborough C. J. in Schroederv. Vatin (a), 
and the Court of Common Pleas yeflerday confirmed tliat 
doctrine in the cafe of Siffkcn v. Glover^ by refufing a 
rule for a new trial in an action brought upon this fame 
policy, being of opinion that there was not any unreafon- 
able delay. [Lord EUenborough C. J. faid that by limit¬ 
ing the period of the licence, it certainly was in the 
contemplation of the crown, that the voyage fliould be 
profecuted with all convenient fpeed; but he had uni¬ 
formly held that the licence fliall not become void by the 
mere efflux of time, if the voyage be duly commenced 
and profecuted within a reafonabie time.] Upon the 
fecond point they obferved that this policy, like the 
licence, was not a general policy, but upon a fpecific 
cargo and voyage 5 and they relied on ri^e arguments 
already ufed upon that point in fupport of the licence, 
to fhew that the policy alfo attached on the wheat cargo. 

Park and Campbell^ contra, denied that the cafe in tire 
Common Pleas decided either of the queftions now be^ 
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fore the Cqurt, the queftion there being upon the fecond 
licence; and maintained that this licence being exprefsly 
limited to one cargo as well to a time certain, was 
exhaufted by the cargo of pitch and tar, and could 
not be extended beyond the exprefs terms of it to a 
fecond cargo. Admitting that the accidents of the 
voyage may create fuch an inevitable delay as may ‘juf- 
tify an extenfion of the licence beyond the precife period 
limited, it is not fo with refpe6k to a change of cargo ; 
Otherwife a licence granted for one cargo only might be 
extended to any number that the fpeculation of the party 
iicenfcd might require. In Sebroeder v. Faux there was 
no change of cargo, and even with refpeft to the exten¬ 
fion of the time in that cafe, it is obfervable that the ad¬ 
venture had fubftantially commenced before the licence 
expired, by the loading of the goods on board within the 
time preferibed. That is not fo here with refpeft to 
the wh»:at cargo, which was a new adventure begun after 
the licence had been fatisfied by a former cargo, and 
after the licence itfelf was no longer in force. In this 
view of the cafe it is immaterial to difeufs, fecoiidly, whe¬ 
ther the policy attached on the wheat cargo *, for if there 
was no licence at the time when it was ciTeclcd, the in-* 
furance was illegal. 

Lord Ellenborough 0 . J. In this cafe tw'O queftions 
^lave been made, the lirfi:, whetlicr any thing has been 
done in fraud of the licence. For the determination of 
that point, it is material to confider what the licence au¬ 
thorizes. It authorizes the taking in a cargo of Briii/b 
and India goods at Lon^on^ and proceeding to NiWt 
caJlU and thence to Archangel ; it does not, however, 

flop 
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ftop there, but it goes on to permit the return from 
Archangel with a cargo of grain and other goods permit¬ 
ted by law to be imported into any port of the United 
Kingdom. The cargo of pitch and tar came within the 
terms of the licence. Where then is the fraud ? It is 
contended that the licence was exhaufted by taking in 
this one cargo. Without confidering this as a queftion 
to be governed by the rules of conftru6Iion applicable to 
policies of infurance, and taking it on the terms of the 
licence only, can it fairly be Hated that the licence was 
exhaufted by this firft cargo ? The veflel was driven 
back by the feverity of the elements to the port from 
which (he failed, and there detained 5 during which de¬ 
tention another cargo was fubftituted in lieu of the ori¬ 
ginal cargo y but is there more than one cargo imported 
into this kingdom ? Then as to there being any unne- 
ceflary delay. The licence, by having fixed a terminus, 
a quo and ad quern in refpedf of time, certainly contem¬ 
plated as fpeedy a profecution of the voyage as the nature 
of it would admit. It may be a fit queftion, therefore, 
for a jury, whether due fpeed Jias been ufed *, for al¬ 
though the licence is not fo peremptory, in refpe£t of 
the period fixed by it, as to require a ftri£l: and literal 
compliance, yet it muft be conformed to as nearly as 
pofiible. The queftion then uppn a new trial will be, 
whether this was a bona fide profecution of the voyage 
according to the fair import of the licence, which has 
not been fubmitted to a jury, the caufe not having arrived 
at that ftage of enquiry. The fecond queftion is, who-' 
ther there has been any fraud on the terms of the policy. 
The policy was fpecifically on wheat, not on pitch or tar, 
nor a general policy, and the fecond cargo is a wheat' 

cargo. 
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cargo, and quoad this policy the only one *, for the Court 
cannot turn its eye back and look at the cargo of pitch 
and tar to which the policy does not apply. The voyage 
with refpc£l: to the wheat cargo was profecuted duly and 
bona fide. If, therefore, the voyage was fairly within 
the terras of the licence, the duplicity of tlie cargo, (if I 
may be allowed the expreflion,) that is, the circuraftance 
of there being a cargo of pitch and tar firft, and of wheat 
afterwards, will not invalidate the policy. The impref- 
fion upon my mind at the trial mull have been that the 
firft cargo occupied the policy, and if that had been the 
cafe, it is quite clear that the policy would not have 
covered two fucceflive rllks. But whether that impref- 
fion was taken improvldently or on the fuggeftion of 
others, it now appears to be erroneous; and I cannot 
help thinking that I could not have feen the policy; or 
I fliould have held that it was not intefided to cover the 
cargo of pitch and tar. Upon the firft point it is cer¬ 
tainly a very fit queftion for a jury whether the licence 
was abufed by being treated as a floating protection to 
cover different cargoes, or whether it was not promptly 
and fairly executed, and the fecond cargo bona fide fub- 
ftituted without any unneceflary prolongation of the 
voyage: if it was, it will be protected by the licence. 
The fecond queftion will be whether there was any 
fraud upon the underwriters, this being an infurance 
upon a fpecific cargo of wheat, from the circuraftance 
relating to the cargo of pitch and tar. I lay out of the 
cafe all queftion upon the fecond licence; becaufe the 
party is entitled to ftand on the terms of the firft licence, 
and a mifconccption in procuring another licence ftiall 
not operate to his prejudice. Under thefe circumftances 

I think 
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' abfolute, but without cods, as there is no fault in either 

SlFFKEK 
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Per Curianii Rule abfolute. 


Heselton agabifl Allnutt. 


*TuefJayf 
'Jan. a* 6 th. 

Where goods was an a£lion on a policy of aflurance on goods 

from HcligolaHd by the (hip Vroau Gesina, at and from Heligoland to 

touch Mimely with liberty to touch at any ports or places what- 

*0^10 jTek* foever and wherefoever, and to feek, join, or exchange 

join, and ex- convov* Warranted free from capture in the port of 

change convoy, * * * 

wai ranted free MemcL The lofs alleged was by capture. The cafe 
fioni capture t r -kt i « • . 

in the port of was this : on the 19th of November iBio the fliip failed 

flifp”ii(i(id iom Heligola^id with a cargo of fugar, having a written 

Hdigolaniwiih aboard wRich was delivered to the captain by the 

orders to go to ^ 1 

Cottenhurgh to {hippcrs of the goods at Helivolandy diref^ing him to co 

know whether , , . ^ 

to proceed to to Gottenourghy and there afeertain whether he fliould 

w/^and was proceed to Anhalt or Memely and if he found a convoy 

wry*t'o Gottenburgh to join It. On the 6th of December fol- 

lurgh, which is lowing the fliip was driven by a gale of wind under the 
in the track / o . 

either to Anholt batteries of Skegatiy and there taken by the Danes, Skeratt 
or Memel: n ^ •% r ^ ^ 

Held, th.n this is about five German miles from Gottenburghy and in the 

fidered as track from Heligoland to Gottenburgh ; and Gottenburgh is 

voyage to Me- ^ either to Anholt or Memeh 

tnel, althougli ^ 

it was iubj-a the trial before Lord Ellenborough C. J. at the 

to be changed ^ ® 

according to Lotidoti fittings after lall Trinity term, the counfel for the 

ciicumrtar.cos , - , 1 • r» 1 t . • ./v, • » 

Upon the ihip’s defendant objected'to the plamtilF s right to recover on 

arrival at Cot- 
tenhurgh; and 

theretbre the rifle commenced on her leaving Heligdandj and the (hip never having 
reached Gottenburgh the purpofe of going thitlver for orders was merely an iirtention to de¬ 
viate, which did not vacate the policy ; neither was it a reflraint on the captain’s judg¬ 
ment as to the place of feeking convoy, it not appearing that he could have met with 

convoy before the capture ; and confcqueutly the underwriter was liable. 

• 
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the lofs, upon the ground that there had not been an 
inception of the voyage infurcd j in fupport of which 
objeftion they relied on the cafes of H'’’coIdrulgev. Boy-^ 
dell (a), and B^ay v. Modigliam [b)y and a verdi£l was 
found for the plaintiff with liberty to the defendant to 
move to enter a nonfuit upon this objection ; wdnch rule 
was accordingly obtained in laft Michaelmas term, when 
another obje^fion was alfb ftated as arifing out of the 
cafe of MiJdlewood v. Blnhcs (4'), that the captain was 
reftrained by tlie orders from dealing to feek convoy at 
any place but Gottenburgh, whither he was bound to go 
at all events. 

The Solicitor-Generali Parky and Parnthcr now fhewed 
caufe, and firft obferved upon the liberty contained in 
the policy to touch at any ports whatfoever, and to feek, 
join, or exchange convoy, under which they contended 
that the plaintiff had a right to go to Gottenhurgh cither 
for convoy or for other purpofes connected with the 
voyage, fuch as to afeertain the ftate of the port of 
Memely without being guilty of a deviation ; they then 
contended with refpe<3: to the orders given to the cap¬ 
tain as far as they related to Anholty that at the utmoH: 
thofe orders could be confidcred only as a defign on the 
part of the affured to deviate, wliich defign had never 
been executed and that where the termini of the in¬ 
tended voyage arc the fame as thofe deferibed in the 
policy, which was the cafe here, the voyage is tc be 
confidered the fame, and a mere intention to deviate will 
not avoid the policy. It was fo held in Kewley v. 
Ryan {d)y where the fuppofed deviation was as much 

(a) Doug. 16. (Jb) a 7 . D. 30. 

(c) T 7 . R. G) % H. Bl. 343. 
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contemplated as in tliis cafe, and in Wooldridge v. Boydelt, 
Lord Mausjield^ is reported to have faid that a deviation 
jnerely intended, but never carried into ciTe^I, is as no 
deviation. In Way v. Modigliani an aO:ual deviation 
Jiad taken place, as was obferved in Kewley v. Byan ; and 
in AIidi//e'’ivooiiv, JS/aJ^es, Jiawn’/ur J* fuid that if the veifel 
had been captured before (he arrived at the dividing 
point, he ihould have thought the underwriter would 
have been liable. Now here, allov/ing the utnioft elie^ 
to the orders given to the captain, they amount only to 
a contemplation to deviate, and the (hip was captured 
before the dividing point *, fo that this cafe falls within 
both the difl:in£lions taken in the former cafes. As to 
the captain’s judgment being re {trained by the orders 
with refpe£t to the place of joining convoy, upon a, 


fimilar obje«Stion to which the cafe of Middleivood v. 
Blakcs turned, there is no evidence to (hew that the cap¬ 
tain could have had any opportunity of making an elec¬ 
tion to join convoy before he reached Gottenhurghy and 
therefore tliat cafe docs not apply. 


Topping and Marryat contra. The application for a 
nonfuit was made not on the ground of a deviation, but 
on the ground that there had not been any inception of 
the voyage infured. To entitle the affured to recover 
* upon a lofs, it mull be a lofs within the voyage infured; 
and for that purpofc it is neceflary that the voyage 
fhould be declared in the policy. Here it is declared as a 
voyage to commence at Heligoland and end at Memely 
whereas it appears that the real voyage, fo far from 
being fixed to terminate at Memely was not to be de¬ 
clared until the fliip arrived at Gottenburgh, Inftead, 
therefore, of being a voyage from Hcligolandy with a cer- 

9 tain 
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tain deftination to Memel^ it was to remain in ambiguo 
until the lliip’s arrival at Gottenhurghf whether her ulti¬ 
mate deftination was to be Anholt or Memel^ and nothing 
was in certainty except that fhe was to go to Gotten- 
iurgk There is therefore a wain diillnffion between 
this cafe and that of KewLy v, Ryan^ and MuhlleivoGcl v, 
Blakesy where the termini of the intended voyages were 
fixed as deferibed in the policy, and therefore what was 
laid by Lmvrence J. in the latter cafe docs not apply to 
this. But although Muldlenvood v. Blakes ditTcrs in this 
rcfpcift from the prefent cafe, it is ncvcrthelefs an au¬ 
thority in point, to fliew that if the captain’s judgment 
was fettered by the orders as to the place of his fecklng 
convoy, it is tantamount to a deviation. Now according to 
the terms of the policy the captain ought to have joined 
the firft convoy he met but according to the orders it is 
clear that he was bound to Gottcnhnrgh at all events, and 
had not an option to feek for convoy elfowhere, nor to join 
an earlier convoy if he had fallen in with one, and hence 
the rilk of the underwriters was materialiy increafed. 


1813. 


Hesei.toji 

a^ainjl 

Allnutt. 


Lord Ellenuorough C. J. This is a cafe which is 
fomewhat new in its circumftances, an<l at the time when 
it w’as moved I wiflied to have it brought under the con- 
fideration of the Court. Having now heard the argu¬ 
ments and what is material to be adduced on the point, 
I think there w’as an inception of the voyage infured. 
The way in which it llrikes my miiul is this, viz. that 
the preponderating intent of the afliired was to go to 
Memel; although that intent w'as liable to be changed 
according to circumftances. But I am not aware that it 
is laid down in any book, if the terminus be once fixed, 
that becaufc it is made fubjc£i to alteration dependant 

VoL. I, E upon 
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Upon circCimftances, it fliall on that account be lefs a 
voyage to that place, to which the party originally con¬ 
templated to go. I think that there may be- a good in¬ 
ception of the voyage under a fluctuating purpofe. 
Here, as I have faid, the preponderating purpofe was to 
go to Memel i which appears by the warranty “ free from 
capture in the port of Memel” As to the other queflion, 
whether under a liberty to feek, join, and exchange con¬ 
voy the policy may not be afleCled by fettering the difere- 
tion of the captain, we are not called upon to decide that 
point; becaufe it does not appear that the captain had 
an opportunity of exercifing any diferetion as to joining 
convoy before the capture ; and as he never reached Got- 
tenburghy the utmoll that can be made of the orders will 
only be this, that they amount to a contemplated devia¬ 
tion. It may be obferved, however, th.rt this liberty is 
not introduced into the policy by way of ftipulation on 
the part of the aflured that they will feck and join con¬ 
voy, but is granted to them for their benefit, and for the 
purpofe of obviating any doubt as to its being a devia¬ 
tion, in cafe they Ihould go out of their way in feeking 
convoy *, but I am not aware that the reftraining this 
liberty would vary the rights of the parties. Confidcring 
then the cafe on the queftion of non-inception, I think that 
there was a good inception of the voyage itom Heligolafid 
to A/e-w^/jfubjeCl to be changed accordinj^ as circumftances 
might require; and I do not know that fuch a contingent 
purpofe will defeat a bona fide inception. On the other 
point, if the veflel had gone to Gottenburgh and been de¬ 
layed there by waiting for orders ; that would have been 
a deviation; but as the cafe is now prefented to us, it is 
merely an unexecuted intention to deviate, which will 
not vitiate the policy. 


Grose 
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Geose J. I think there was an inception of the voy¬ 
age, for although the intent was as Hated, Hill it muft be 
conlidered fubftantially as a voyage to MemeL 


1813. 


HEiELTON 

ivfliinji 

Allnutt, 


Le Blanc J. It is admitted that Goitenhurgh was in the 
way to Memcly and alfo that the veflel was captured in the 
courfe of her voyage to Memel, and before flie reached Go/- 
tenhurgh; and it does not appear that flie had any opportu¬ 
nity of getting convoy from the time of her failing from 
Heligoland until her capture; fo that the captain did not aiSI 
under any rellridlion. All queftion therefore of deviation 
is out of the cafe, which brings it to the quellion, whether 
the vefiel failed on the voyage infured. It is clear that 
although the policy ought to contain an accurate deferip- 
tion of the voyage, yet it need not comprife every inter¬ 
mediate port at which the Ihip maybe intended to touch, 
according to Ke%vley v. R^a7i and Middlei.vood v. Blakes. 
Here Goitenhurgh was an intermediate port at which the 
captain was to touch for orders, whether he was to go 
ultimately to Anholt or Meniel ; but the primary intention 
was to go to Mendel, If indeed he had gone mtoGottenhurgh 
merely for orders, it would have been a deviation, as it 
would have been if he had gone to Anholt ; hut he was 
captured before he arrived at either of thofc places. It 
feems to me that this cafe in many points refembles that 
of Middlewood v. Blakes^ (with the exception indeed of 
the ultimate deftination not being finally fettled, upon 
which I have already obferved,) and it was faid in tliat 
cafe by Lawrence J. that if the lofs had happened before 
the Blip came to the dividing point, he iliould have 
thought the plaintiff entitled to recover. Here the lofs 
did fo happen, and the underwriters ran no additional 
rifle by the captain’s intention to deviate afterwards. I 

E 2 am 
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Hkseltok 

agninjt 

Allnutt. 


am therefore of opinion that this verdi£l ought t <3 
ftand. 

Bayley J. Memel was certainly one of the places 
which was primarily fixed upon 5 and it was not clear 
when the capture took place that it would not have been 
the ultimate place of deftination. It has been contended 
however that the judgment of the captain was fettered 
by the orders to go to Gotienhurgh ,• but he never afled 
upon thofe orders, and it by no means follows that if he 
had gone thither he would have ftaid at Gottenkurgh longer 
than for the purpofe of getting convoy. It is fuggeilcd 
however that there might be other places at which he 
might have prcvioufly joined convoy ; but if it had been 
proved that an earlier convoy might have been procured at 
another place, and that notwithllanding, the captain had 
omitted to join it in order that he might fail to Gotten- 
hurghy that might perhaps have been a cafe of deviation. 

Rule difeharged. 


Glaser and Another agatnjl Cowie and Another. 


^^CTION againft the defendants as agents of the plairi- 
tllFs, for not efFe£fing an infurance according to 
orders, viz. to infure the premium. At the trial before 
Lord Ullcnhorough C. J. at the London fittings after laft 
term, it appeared that the defendants, who were mer¬ 
chants in London^ received from the plaintiffs, who re- 
fided and carried on bufinefs at Stralfundy a letter dated 
the aoth oi April 1810, and written by their managing 
clerk, which gave orders to the defendants to cffcdl an 


A broker who 
has nf.jjlcOed 
to iolure the 
premiutn ac- 
c<»rdii’g toth*^ 
directions of liis 

principal, can* 
rot let I’p as a 
defence tliat he 
was directed 
»lib to infure 
B^ainfl Britijh 
capture; for 
that is not a 
crime f«> as lo' 
jtndcr the 
T liolc infur- 

ircc illegal, though it would be void pro tauto. 


infurance 
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infurance according to the terms of a memorandum In- 
clofed in the letter. The memorandum contained 
dire^Iions for an infurance on goods to the amount of 
yoooLy and particularly deferibed the adventure to be in- 
fured, and that it was to include lofs by Britj/h as well as 
foreign capture, and at the conclufion (in a pollfcript 
written in German) it contained thefe words, “ Obferve 
the premium on this value is alfo to be infured.” At the 
time of the receipt of this letter and its inclofure, the de¬ 
fendants alfo received another letter from the plaintiffs, 
inclofing a duplicate of the above memorandum, dated 
the 23d of Aprily and written by the fame perfou as the 
former, in which he wrote thus: “ I confirm all what I 
faid belonging to the infurance, and fend you to-day the 
note in Englijh to avoid all mifunderllanding. I added 
“ Britifi capture, though I know it is not lawful, but hope 
<< you will take care for an infurer with whom a policy 
of ho»^*.our may be trufted as good and lawful.” The de¬ 
fendants upon the receipt of thefe letters effedlcd an in¬ 
furance in general terms againfl. lofs or capture by any 
power whatfoever, on the fum of 7000I., but not upon 
the premium. It was obje£bed by the defendants, that 
the order for the infurance was illegal, inafmuch as it 
contained a dire£l;ion to include lofs by capture, 

and therefore could not be made a ground of action 
againll the defendants for not complying with it. But 
Lord Ellenhorough C. J. held that the order was obligatory 
upon the defendants to infure the premium \ for although 
they might have renounced the order altogether if they 
had fo pleafed, yet if they adopted it, they were bound to 
execute it, as far as by law they might, fecundum 
formam jubentis. Whereupon the jury found a verdict 
for the plaiiitifis. 

E 3 


1813. 


GtASEa 

(ijFiiinJi 

Cuwis. 


Topping 
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Topping now moved for a new trial upon the ground 
that the negledl: of the defendants to comply with the 
order in one part of it, ought not to place the plaintiffs 
in a better fituation than they would have been in, if the 
defendants had ftri£fly performed the order in every part. 
He contended that if they had fo done, the plaintiffs could 
never have recovered upon the policy, bccaufc the infur- 
ance againft Briti/h capture, which the order dirc£led, 
would have made the policy void : they ought not there¬ 
fore to derive from a partial omiflion of the defendants a 
benefit which they would not have had, if their order had 
been completely executed. 

Lord Ellenborough C. J. This omiffion was cer¬ 
tainly a flip of the defendants, which probably arofc from 
the diredfion refpe£l:ing the infurance of the premium 
being in a foreign language, and occurring in a few words 
at the end of a letter of confiderable length. But (till as 
the firft letter contained a fpecific dire£lion, which w\as 
confirmed by the fubfequent letter, the defendants were 
bound to attend it. It is true that the plaintiffs fay in 
their fecond letter, that they added Brili/Ii capture, 
though they knew it was not lawful ; but it is not a 
crime to infure againft BritiJJi capture, fo as to make the 
whole policy illegal and void, as this Court feem to have 
thought in the cafe of Lubbock v. Potts (u ); though per¬ 
haps fuch infurance would have been void pro tanto. 
In this refpefb the defendants condu£lcd themfelvcs wdth 
adroitnefs by effe£fing an infurance in general terms, 
which would be conftrued to extend to fuch captures 
only as they might lawfully infure againft. 


(tf) 7 JSaP, 449. 


The 
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The other Judges concurred ; and Le Blanc J. added, 
that pofllbly the defendants might have met with 
fuch an infurer as the letter of the plaintiffs alluded to, 
with whom a policy of honour might have been cn- 
truflcd. 

Rule rcfufed. 


Thompson and Another, Executors, &c. againfi 
Cotter, Kellett, and two Others. 

JpLAINTIFFS having fued out an alias bill of Middle- 
fex againfi the four defendants, upon one afhdavit of 
debt, Rating them to be indebted to plaintiffs as exe¬ 
cutors, on whicli Kellett alone was arrefled and holden 
to bail, afterwards declared againfi Kellett feparately. 
Wliercupou a rule iiifi having been obtained for fetting 
afide the ileclaration and proceedings for irregularity, 
and for entering an exoneretur on the bail-piece; 

Lawes fliewed caufe, and contended that as where 
procefs is not bailable it had been held that feveral de¬ 
fendants may be joined in one writ, and the plaintiff may 
afterwards declare againfi them feparately {a ); fo the 
fame thing might be done here, for except as to the right 
of holding the defendants to bail, there was not any folid 
diflin£lion between procefs bailable and not bailable. 
Befides, here, there was an additional reafon why the 
plaintiffs fliould be permitted to declare feverally, becaufe 
the other three defendants were in Ireland^ and could 
not be ferved with procefs. 

y 

(<j) Stalin ▼. Ajhleyt \ Bof, ^ PmU 49. 

E 4 Topping 
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Cjlaseu 

againfi 

Co\vuc» 


y.^n. :;7th. 
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Topping and Lktledale in fupport of the rule, relied on 
Lewin V. Smith (rt). 

Per Curiam* The ac etiam fliews that the party has 
eledled that the procefs (hall be confidered as joint 
procefs, and not as joint and feveral 5 and it is not com¬ 
petent to a plaintiff to declare feparately again ft one of 
four defendants upon joint and bailable procefs. But 
an exoneretur ought not to be entered on the bail-piece, 
as the plaintiffs may declare de novo. Let, therefore, 
fo much of the rule only, as requires the declaration to 
be fet afide for irregularity, be made 

Abfolutc {h)% 


{*) 4 589, See Chapman v. Elandy % New Rep. Zz. 


JV'ednefdajj 

yan. 


Palmer and Wilkins agahift Baker. 


aiiigi?hiK'tr*he plaintiffs, who were bankers at Bourton in 

piauinffs^a con- Gloucejlcrjliircy and had been put into poffeflion of 

purchafeof certain timber, part felled and part growing, of John 
timbei*, upon 

certain trulU Huboftdy at Evejham in Worcejlerjbircy brought trover 
th*emSlv«^out agaiiift the defendant, fheriff of Wirctjierjhirey to recover 
of the proceeds vaJuc of part of the timber taken by him in execu- 
oi the purchafe- tJon at the fuU of a creditor of Hubatid. The caufe 

money ad¬ 
vanced by them, was tried before Lf* J. at the laft aflizes zt JVor-* 

and al To of a 

cjitain balance ce/ter, when the plaintiffs recovered a verdidc for 362/. 
them^ together lOL, which difpofed of all the queftions of fatft, rcferv« 


wnli iniciclt 

thereon at 5 per cent, np to the time of payment, and alfo the further Aim of aoo/. as 
and for a leafonable profit and compenfatiun for the trouble they would be at in the 
biifinefs, and al!b all cofh, cj.urges, damages, and cxpenccs whicli they might be put to 
on account of the preiniles, is not uAirious upon the face of it; for the aoo/. allowed for 
tu-ul)le is not neccllavily to be intended as a colorable refervation of furtlur intcred be- 
yoiul the legal inteicA, but as a compenfation lor troulde not comprehended within the 
cofts, charge', oamages, and cxpenccs j neither is it fo cxccffivc as to be intended! 


ufuiious on that account* 
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ing only a <jueftion of law upon the conftru^lion of the 
indenture after mentioned, whether it was or was not 
ufurious upon the face of it; as to which the learned Judge 
had dire£l:ed the jury in favour of the plaintiffs. 

The indenture, dated the 15th of May 1811, was made 
between J. Unhand of Evfjham in the county of Worcefter^ 
timber merchant, and the plaintiffs. Palmer and Wilkins, 
of JBourton-on the^W^ater in GloucefterJJiire, bankers. It 
recited, that by an agreement in writing of the fame date, 
between the Hon. J. Litidfay and tlie faid Huband, 
Lindfay agreed to fell, and Unhand to purchafe all the 
timber growing on the Lench eflate, the property of 
Lindfay, for 4800/., to be cut in fuch proportions and 
manner as therein mentioned, with certain exceptions 
fpecified, Htihand agreed to fell and carry away all the 
timber before the 29th of September 1813, until which 
time he was to have the ufe and occupation of the wood¬ 
land, and was then to deliver it up to Lindfay in a proper 
Hate for cultivation, under the penalty of 7 /. an acre. 
And Huhand alfo agreed to give up to Lindfay any of the 
timber at a valuation to be made by two indifferent per- 
fons, and to pay Lindfay for the purchafe of the timber 
and the occupation of the land 4800/., viz. 600/. on the 
execution of the agreement, a banker^s acceptance for 
1600/. payable at 75 days after date, and another like ac¬ 
ceptance for 300/. payable on the fame day, two other 
fuch acceptances for loooA each, payable lo months after 
date; and another fuch for 300/. payable on the fanie day. 
That Huband fhould be allowed proper roads for conveying 
the timber off the lands. In cafe it fhould appear that 
the timber was not a valuable bargain to Huband, Lindfay 
was to make him a reafonable allowance for the timber 
referved (landing, &c. The indenture recited furthef 
that Huband being indebted to the pLiintiffs Palmer and 

Wilkins 
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Wilkins in 14244 upon the balance of his account, it was 
agreed between them that he fliould aflign the above- 
recited agreement and all his int(Steft under it to Palmer 
and Wilkins in manner and for the purpolcs thereinafter 
mentioned, they undertaking to fulfil the faid agreement 
v/i^Lindfay on the part of^f«^^W,with refpe£l: to making 
the feveral payments at the times and in the manner 
therein mentioned. The indenture then witnefled that 
Huhand for the confiderations mentioned fold, afligned, 
and fet over to Palmer and Wilkins all the timber and 
other the premifes mentioned in the recited agreement 
and agreed to be purchafed by Huhand of Lindfayy toge¬ 
ther with the agreement itfelf, and all Huband*s interefl 
therein, upon the trufts and fubjedt to the provifo after- 
mentioned, i. e. upon truft, in the firfl; place, out of the 
proceeds which may from time to time arife from the 
fale of the premifes to retain and repay thcmfelves firfl: 
the 4800/., the amount of their acceptances for the pur- 
chafe-money as aforefaid ; then the faid 1424/. owing to 
them from Huhand upon his account Hated, together with 
interefl: thereof at 5/. per cent, up to the time of pay¬ 
ment ; and alfo the further fum of 200L as and for a rea^ 
fonable profit and compenfation for the trouble they luill be at 
in the prefent bufinefs ; and alfo all cojlsy chargesy damagesy 
and expences which they fliall or may expend, be put to, 
or be liable for, on account of the premifes or in any wife 
relating thereto. And for the more eafily carrying into 
efFedf the faid trufts Huhand appointed them his attor- 
nies, for and in his name to fell, carry away, and difpofc 
of the timber and bark, and receive and fue for the money 
due thereon, and to perform all other lawful and rcafon- 
able ad^s in and about the premifes. Then followed 
covenants by Huband that he had lawful authority to 

I a aflign 



IN THE Fifty-third Year of GEORGE HI. ► S 9 

alTign the premlfes to Palmer and JPtlkinSi free of all in¬ 
cumbrances, and to let them take polTeflion, &c.; and a _ 
provifo that in cafe th^ money to arife by the fale of the nguviji 

^ rr- ♦ Baker. 

timber and premifes fhould not be fumcient to repay 
Palmer and Wilkins the faid fevcral fums of 4800/., 

1424/., and intereft thereon, and 200/., and all the faid 
colts, charges, and expences, Huband fiiould pay 
them what Ihould then appear to be due to them, liut 
if the money to arife from fuch fale fliould be more than 
fuflicient to pay the faid fums, then they fhould repay 
and re-aflign to Huband the furplus. 


It appeared in evidence at the trial that Pluband wa 5 
indebted to the plaintiffs as bankers in 1424/., and alfo 
in 600/. for an advance by the plaintids to make good 
Huband*^ depofit to Lindfay^ Muth whom he had con- 
traiffed for the timber; and previoully to entering into 
the deed Huband applied to the plaintiffs, telling them he 
had made a beneficial bargain, if it could be realized, but 
he could not realize it, and he propofed to the plain tiffs 
to aflign his intereft to them by way of mortgage. The 
plaintiffs refufed that, but offered to take an abfolute 
affignment of the property, and to Hand in Huband*^ 
place. Huband declined this offer, but further propofed 
that, if the plaintiffs would take upon thcmfelves the 
working of the timber, and ,alfo the making the pay¬ 
ments, he fhould make them an allowance of 200/. for 
their trouble *, which was agreed to. At that time a 
very fmall part of the timber was cut, the reft was 
Handing. In a week afterwards Huband went on the 
ground, and told the workmen that the timber was the 
plaintiffs’ property, and that they were to be their pay- 

mafters. 
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mafters. The bankers lived 24 miles from the place 
where the timber grew. 

Puller obtained a rule nifi in laft Michaelmas term for 
entering a nonfuit, upon the ground that after the dee4 
between Hubatid and tlie plaintiffs had already pro¬ 
vided for the re-payment of all the money due and ad¬ 
vanced, with intercft thereon, and alfo of all coils, 
charges, damages, and expences which the plaintiffs 
might incur on that account, a covenant for the further 
payment to them of 200I. by way of compenfation for 
trouble was ufurious upon the face of it, and the deed 
therefore void. 

Dauficeyy Jervisy and Abbott now ihewed caufe, and after 
fuggefting that the flipulation rcfpc£ling the payment of 
intereft might perhaps be deemed to extend only to the 
fum of 1424/., which was the lafl antecedent, and not 
to the fum of 4800/.*, in which cafe, the intereft upon the 
latter fum would far exceed the additional 200/. agreed to 
be paid, as a compenfation; contended that without the 
aid of fuch a conftru£lion the coyenant for the further 
payment of the 200/. v/as not ufurious. The Court will 
not infer ufury unlefs it be a neceffary inference, neither 
will they raife that inference by weighing very nicely 
the quantum of compenfation, if it can be fliewn that 
there was any fubftantive trouble in refpe£l of which 
a compenfation might be agreed upon. Now here 
confiderable pcrfonal trouble was call upon the plaintiffs 
in carrying the ftipulations of the deed into effe<Sl, which 
would not come under the head of cofts, charges, 
dainages, or expences to be recouped out of the fale 
price \ fuch as the trouble attending the hiring and pay¬ 
ment 
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ment of the workmen, keeping an account of wages paid, 
and the lofs of time in fuperintending the felling the 
timber; and thefe are enough to fliew that the cove¬ 
nant for the payment of the 200/. is not without 
coniideration. 

Puller contra. The covenant for payment of intcreft ex¬ 
tends as well to the 4800/. to be advanced as to the 1424/. 
due. Then there is no expence or trouble call upon the 
plaintiffs for which the deed has not exprefsly provided that 
they fhall be reimburfed, and confeqiicntly the covenant 
for the payment of 200/. by way of compenfation for their 
trouble, is only a color to cover a further rate of intereft, 
and the deed is ufurious upon the face of it. It is hild 
that the payment of the labourers and keeping the ac¬ 
count of fuch payments is an additional trouble not pro¬ 
vided for by the deed : to which it may be anfwered, that 
this is a trouble for which the plaintiffs are not entitled to 
any remuneration ; for they are bankers, and it is a part 
of their ordinary bufincfs as fuch to make payments and 
keep accounts of them. As to the felling the timber, 
if it was ncccflary to employ an agent for that purpofe, 
and as to their own trouble and expence of fupenntending 
that agent, if any fuch were incurred, the deed allows 
them to retain to that amount. \Le Blanc J. The cove¬ 
nant by liquidating the amount of tlie compenfation in 
refpeft of trouble at 200/. precludes them from claiming 
to make a deduction beyond that amount. Lord Ellen- 
borough C. J. Suppofe the covenant inftead of ftipulating 
for a compenfation to the amount of 200/. had been in 
blank, could the Court upon looking at this deed pro¬ 
nounce that the execution of the trufts would hot be at¬ 
tended with any fuch portion of trouble as might be a 

fair 
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fair lubjedl of fome compcnfation : if it could not, can 
we then fay that the 200/. inferted in the covenant as the 
liquidated amount of that compenfation is fo much be¬ 
yond what is reafonable as to amount to a color for 
ufury ? It was to occupy them for three years, and to be 
attended with no inconfiderable trouble in making pay¬ 
ments. Then if they were entitled to fomething on that 
account, can we fay that filling up the blank with 200/. 
is fp extravagant upon the face of it as to make the agree¬ 
ment ufurious This cafe very much rcfembles that of 
Scott V. Brcjl («), where the defendant was appointed by 
deed the receiver of the rents and profits of an eflatc in 
order to fecurc to himfelf the payment of tlic intcrefl on 
a loan of money ; and becaufe the deed refevved to him a 
payment of 40/. per annum by way of commiffion for 
receiving the rents over and above the intcrefl, it was 
therefore held ufurious. [Lord ElknUrough C. J. To 
be fure that cafe had all the features of ufury, for the 
defendant who was mortgagee in polTeflion, was to be 
paid a commiffion for receiving his own rents.] 


Lord Ellenborough C. J. The queflioii for our 
confideration is, whether this indenture is ufurious; and 
if it appeared on the face of it from a fair conflrudlion of 
all its parts, that the 200/. allowed to be retained as a 
compenfation foi trouble, was in reality only to be 
allowed in extcnfion of the intercfl for the loan, it would 
amount to grofs and indubitable ufury. But looking to 
the trulls of this deed, I think there certainly is a con- 
fiderable fliarc of trouble impofed upon thofe who arc to 
carry thefe trufls into effect, which entitled them to 


{’) s r.iV. 23^, 
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fome compenfation, and that to a confidcrable amount 
beyond the intereft referved: and although a fpecial pro- 
vifion is made for reimburfing them all cofts, charges, 
damages, anti expences which they may be put to; yet 
that is to be confined to expences incurred by them in 
the cutting down and felling the timber, which might be 
going on for three years: but ftill there may be other 
fourccs of expence incurred by them, which would not 
properly fall under cither of thofe heads. For inftance, 
a portion of the labour and time of their clerks and fer- 
vants, who probably are perfons paid by the year, would 
be occupied in keeping the accounts: a wafte of books 
would be alfo incurred, befides an occafional porfonal 
attendance and trouble of the plaintiffs themfelves to 
infpedl the accounts, which would only be fatisfied 
under the 200/. But in order to fupport a charge of 
ufury, it ought to appear clearly that the payment ftipu- 
lated for was either colorable and frivolous in its nature, 
or exceflive in its amount. As to its being frivolous, from 
the obfervations already made, I cannot fay that fome 
compenfatioii was not due, becaufe it would require con- 
fiderable perfonal trouble for three years : and with re- 
fpe£l to its being exceflive, I have no Icale nice enough 
to balance the trouble which is impofed upon the plain¬ 
tiffs in carrying the deed into execution with the amount 
of the compenfation agreed upon, fo as to convince me 
that it is fo much beyond an equivalent as to be neceffa- 
rily ufurious j and without fome proof of that fort which 
lies upon the party who alleges ufury, the compenfation 
muft be taken to be a fair one, and the inftrument valid. 
If that be fo, the plaintiffs have acquired a legal title 
under this deed, and confequcntly are entitled to retain 
their verdict:. 
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Grose J. Before? we give cfl'c£l to this obje£Roil# 
which is to invalidate the deed, vve muft fee clearly that 
this is a cafe of ufury; that the 200/. was meant as a 
further compenfation beyond the legal iutereil for the 
advance of the loan. At firfl I had fome ililhculty in 
conceiving that fo large a fum as 200/. could be allowed 
merely as a compenfation for trouble; but upon looking 
further into the deed I perceive that the carrying its 
trulls into efFcdl would probably laft between two and 
three years. During that time the plaintiffs might have 
a great deal of trouble in procuring fit w orkmen and 
proper markets to difpofo of the timber, and therefore it 
feems fair that a provifion lliould be made for paying 
them fo much as their trouble might require. Such a 
provifion then in itfelf is not colorable, and under the 
circumftances I cannot fay that 200/. was more than 
their trouble might require in getting back their principal 
and intereft. 

Le Blanc J. In order to defeat the plaintiff's title 
under this deed the Court mufl fee clearly that it is 
ufurious on the face of it. It mull be remembered that 
w'e are called upon to decide on the deed as it now 
Bands, without waiting for the comment on it which 
might have been made after the whole accounts between 
the parties had been wound up, and the final refult had 
appeared on the bankers' books. The argument now 
ufed to lliew that the deed is ufurious is this, vi2. that 
all the trouble and expcnce which the plaintiffs may incur 
in engaging labourers and taking the other noceffary' 
meafures for the felling and fale of the timber, are pro¬ 
vided for under the words “ cofts, charges, damages, and 
expenses,” enumerated in the deed, and therefore the 

9 allowance 
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allowance of 200/. for trouble which is already compre¬ 
hended within thofe words muft be neceflarily colorable. 
But the words may bear a very different conftrudiion 
when coupled with fuch a fpecific allowance for trouble 
as in the prefent cafe, from that which they might have 
borne if no fuch allowance had been made; fo that now 
they will not comprehend a general charge for trouble, 
but the plaintiffs will be limited upon that head to the 
fpecific fum of 200/., whatever their trouble may be, 
and this allowance therefore may be confidered as re- 
ilri£five of the conftru£fion to be put on thofe words. 
As to the conflru£tion fuggefted that the 200/. may be 
confidered as allowed in lieu of intereft upon the money 
to be advanced, I do not agree to it; for I take the words 
“ together with intereft thereof up to the time of pay¬ 
ment,” to relate as well to the 4800/. as to the 1424/. 
before mentioned: the plaintiffs therefore are not entitled 
to tire benefit of that argument. 

Bayley J. If any part of the 200/. agreed to be 
allowed as a compenfation for trouble, was intended as 
an additional bonus for the advance of the money, it 
would amount to a refervation of ufurious intereft, and 
the inftrument would be avoided by it 5 but if the whole 
fum be referable to trouble only, then the tranfa£tion will 
be a fair one. And it is difficult to fay that the whole of 
the 200/. was not for trouble : if the defendant meant to 
infift that a part of it was not for trouble, that would have 
been a queftion for the jury; but there is nothing to lead 
us to a conclusion that the whole was not for trouble. 
The very a£l of affigning this timber to the plaintiffs caft 
on them a duty and refponfibility; and it is admitted, that 
the plaintiffs were not (killed in the bufinefs, and mull 
VoL. I, F 
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have employed an agent to fuperintend it, and confe- 
quently they mull have gone to the fpot from time to 
time to fee that that agent did his duty; for they would 
have been liable over to Huband^ if he had been guilty 
of any grofs negledl of his duty. In addition to this 
they had the trouble of paying the workmen their wages, 
and finding out purchafers. The jury have not found 
that the compenfation was colourable, or excelfive ; and 
upon the face of the deed we cannot fay that it is. 

Rule abfolute. 


rveinefioj, Smyth, Clerk, a^ainft Sambrook. 


In an a£\ion 
on the (lat. 

^ Ed. 6 . 
c. 13., for not 
letting out the 
tithe of wheat, 
barley, oats, 
peas, and 
vetches; the 
jury found 
a cudom 
throughout the 
pariih for the 
parfbn to take 
the nth (bock 
of wheat and 
the nth cock 
of barley, &c., 
Held, that 
there was a 
fofficient confi- 


was an a£lion of debtj the firft and fecond 
counts of the declaration were framed upon the 
fiat. 2 & 3 Eduf. 6. r:. 13.5 the firft ftated that the 
plaintiff was rc£lor of W^orthen, in tke counties of Salop 
and Montgomery, and proprietor of the tithes of corn, 
grain, and hay, clover, rye-grafs, and peas and vetches 
growing on land within that part of the parilh lying 
within the county of Salop, in the occupation of the 
defendant, and all fuch tithes for 40 years before the 
ftatute ought to have been fet out and paid in kind. 
And then it charged that the defendant had cut down 
and reaped fo many acres of corn, grain, and hay, and 


clover and rye-graCs, and peas and vetches growing upon 


deration for 
the cudom as 
to x\ve whcit, 

it appearing that farmer bad always been ufed to put the (heaves into ihocks, and 
in cafe of bad weather to open them to dry, and therefore the cudom was good : but 
u to the torley, &Co there wa. no fufficient connderation. it appearing that the farmer 
only put them rnto cocker wnhout domg any thing farther, except thit in cafe of wet 
weather, before the ^rfon tithed them, he opened the cockr of barley and oatv, and pot 

them up again, winch was in fra for his own benefit: the c.»om therefore as to the 
bailey, oats, peas, and vetches was held void. 


' the 
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the fait! land, the tithe whereof belonged to the plaintiff, 1813. 
and ought to have been juftly divided, fet out, and paid 
to him as rector and proprietor ; yet, that the defendant, againft 
after reaping, cutting down, and gathering the faid corn, 

&c. took and carried away the fame from the land where 
the fame had fo grown, &c. and ought to have been 
tithed, the loth part of the fame, or of any part thereof 
rcfpe 61 :ively, not having been ju/lly feparated, divided^ or 
fet out from the 9 parts reftdtte thereof nor any compo- 
fition made with the plaintiff for the tithe thereof, &c, 
contrary to the form of the ftatute. The fccond count 
was for the fubtraftion of the fame tithes; only ftating 
the plaintiff generally to be the proprietor of certain 
tithes in that part of the pariflx lying within the county 
of Btalop ; and it ftated the gravamen to be the carrying 
away by the defendant of the corn, &c. growing upon 
the faid land, the tithe of which belonged to the plaintiff, 
and of right ought to have been fet out and paid to him, 
the loth, or other part of the fame rcfpe£tively, or of any 
part thereof not having been duly feparated, divided, and 
fet out from the refidue thereof, as the fame of right 
ought to have been done. There were other general 
counts for the value of tithes belonging to the plaintiff, 
arifing out of certain lands in the parifli, &c. in the 
defendant’s occupation. 

This caufe was tried before Le Blanc J. at Shrewjbury^ 
when the jury, upon the queftioii being left to them 
on the evidence, found that there cxifted throughout the 
parilh an immemorial cuftom for tlie reflor to take the 
I ith mow or ihock of wheat, and the nth cock of bar¬ 
ley, oats, peas, and vetches; on which a verdidt was 
taken for the plaintiff for treble the value of the dif¬ 
ferent titheable matters, with liberty to move the Court 

F 2 to 
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to enter a nonfuit, or to reduce the damages^ in cafe the 
Court (hould be of opinion on the evidence, that fuch 
cuftom was valid in point of law as to all or any of the 
fubjefis of tithe j and for that purpofe the treble value 
of the wheat was fettled at 45/., the treble value of the 
barley and oats at 39/., and that of the vetches and peas 
at 6 L The evidence was, that as to the wheat, the far¬ 
mer had always put the (heaves into (hocks or mows, 
confiding of <) or 9 (heaves 5 and in cafe of bad wea¬ 
ther, Opened the mows or (hocks and the (lieaves to dry 
them, and that the parfon’s 11 th mow or (hock was fee 
out at the time the whole was ready to carry and not 
before. As to the barley and oats, it was proved that 
they were put into cocks, and the nth cock fet out for 
the re£lor; but nothing farther was proved to be done 
to the barley or oats, except that fonie of the witnefTes 
faid that if it*was wet weather before the parfon tithed 

it, they opened all the cocks and put them up again. 

• 

As to the vetches and peas, they were firft cut into 
little wads of unequal fize, and then put into cocks of 
equal fize, and the parfon had the nth cock; and they 
gave the parfon notice to tithe, as foon as they were put 
into cocks. A rule nifi having been obtained by Jervis 
in the lad term, according to the liberty referved at the 
trial; 

Daunceyy Abbott^ and Eyton now (hewed caufe. As 
to the wheat, tlie ufual and common law mode of tithing 
that article is in the (heaf(^). It may be admitted, 
however, that a cuftom for fetting out the tithe of wheat 
in the (hock, and not in the (heaf, has been holden to be 

{«) Sec the authorities cited in Halliiutll ▼. 7 raypeSt a *Tauttt. 58“. 

vaUd 
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valid (a)j but the cafes in which that mode of tithing has 
been fuflained go no farther 5 they decide nothing as to 
the quantum to be rendered ; for it was not denied in 
any of them that the loth (liock was due; and it is An¬ 
gular that even that cuftom was refifted upon the ground 
of there not being a fufficient confideration for it, which 
confidoration it is now contended is fulFicient to bind the 
parfon to take the 11 th Ihock. The queftion, therefore, 
now before the Court goes farther than any of tliofe 
cafes, and is this. Whether upon the evidence as reported 
by the learned Judge, a cuftom for fetting out the lithe 
of wheat in the iith inftead of the loth fhock is a valid 
cuftom. It is clear that in order to fupport fuch a cuf¬ 
tom, there ought to be an adequate confideration, /. e, 
a degree of labour, beyond what the commo'n law re¬ 
quires, bellowed by the farmer upon the fubje£l-matter 
of the tithe, and that too not for his ownf benefit, but 
for the benefit of the parfon. But the labour which the 
farmer has beftowed in this cafe by putting the flieaves 
into fliocks, has been done for his own benefit alone; 
for it is for the farmer’s convenience that the wheat 
fhould be Ihocked as foon as poflible without incurring 
the delay which would neceflarily be occafioned by the 
parfon’s tithing it in the flieaf: the parfon on the one 
hand cannot compel him to extend his labour beyond 
the flteaf, neither can the farmer on the other hand com¬ 
pel the parfon to take an i ith inftead of a loth, which 
is his due, becaufe he choofes to extend his labour to 
the Ihock. The only cafe wliich feems to famflion fuch 
a cuftom as the prefent is an anonymous one in LaiS (/’) 5 
but its authority appears to have been over-ruled by a 

(a) Pern v. Fountaifit i fPi/od's Dee, 504., cited in 4 frww, 1569. 

0 ) P,226, 
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fubfequent decifion in Trewin v. Bond {a)» In that cafe 
a cuftom to fet out the tithe of corn in ilichs of ji 
{heaves, or flitches of 10 (heaves, and to pay no tithe 
for the odd number of Iheaves under 10, was holden to 
be void. If then the additional labour performed by the 
farmer in putting the fheaves into flitches, was not con- 
fiderod in that cafe as fufiicient to warrant the dedu£lion 
of fo minute a portion as the tithe of the odd fheaves, 
the fame degree of labour will hardly be deemed fuffi- 
cient to fan<Slion the withholding of fo large a proportion 
as would be efFefled by the payment of an iith inilcad 
of a loth fhock. In fupport of a cuftom apparently fo 
beneficial to the farmer, it ought at leaft to be fhewn 
that there exifts fome proportion between the value of 
the additional labour beftowed and that of the tithe with¬ 
drawn, whereas upon a comparifon of the two, the 
refult may be proved to be in favour of the farmer in the 
proportion of 16 to i. As to the oats, barley, peas, and 
vetches, they contended that it appeared the cock was 
the fivft ftate in which they became of equal fize fo as 
to be capable of comparifon, and confcquently the firft 
ftage in which they could be tithed ; and they rej^rred 
to W'oodfhaw v. Hilly C- B* Trin, 2 & 3 Geo, 2. cited by 
Barker C, B. in Eijkine v. Ruffes {h). With refpe<Sl to 
thefe alfo it was not proved that the farmer had done 
any thing more than the common law required in order 
to put them into a tithable ftate; and confequently no 
foundation was laid for the cuftom as to either of them. 


' Jervis y Peahcy and Puller y contra. The principle of 
tithing is laid down by the Judges in Knight v. Halfey {c) 

(a) ^ Gvim. 565. {h) 3 Gwm. 967, 8. 

(e) P. a -Bo/, ir Pul. 196. 4 G-wm, IJ54. S. G. 
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as follows: “ The right of the parfoii to his tithes in 
kind accrues on the a<ffc of feverance: his right to taJte 
the tithe accrues when the tithable matter after feverance 
is in the earlieft ftage of the courfe of hufbandry appli¬ 
cable to it, in which the tenth part may be eaOly dif- 
tinguifhed from the other nine.** The fame doftrine is 
held by the Chief Baron in Collyer v. Honvesy in thefe 
words, (^j). “ The general and irrefragable law of 

tithing is that each article is to be tithed when it comes 
into fuch a ftate of feverance that the parfon may fee 
whether he has his fair tenth. The ftage of the pro- 
cefs in which that obje£f is beft attained marks the time 
of tithing,** It is upon this principle that the common 
law mode of tithing wheat is in the fheaf, the fame 
being the firft convenient ftate in which the tithe can be 
collected after the corn is cut, affording the parfon an 
opportunity of comparing his tenth with the other nine 
parts {b). But although this be the general rule, ft ill 
where according to the ufage the farmer beftows more 
labour on the fubje£l-matter of the tithe than is re¬ 
quired by the common law, that may be a good confi- 
deration to uphold a cuftom for his rendering lefs than 
the whole. Accordingly Lord Kenyon^ in Knight v. Hal- 
fey (r), after recognizing the common law mode of tithing 
corn, exprefsly lays it down, that if the farmer adds his 
own labour, and takes care of it until it is made into 
ftiocks, he may by cuftom be cxcufed by paying only an 
eleventh or twelfth part of the com : in fuch cafes the 
labour of the farmer added to the quantum of the tithe 

i 

(a) J Aajtr. 954. 4 Gwm. 1490. S. C, See tlfo Halliweilr. Trafpes, 
0. Tautit, 9‘t And Shellcrofs v.jo-wlct 13 Sefi, 267. 

(» See the authorities brought together by Lawrence 1 . in Halliv/eU 
V. Trappes, a and ShalUrofs v. Jov/hf Majfy *67. 

( f ) B.X. 7 T. 11.93. 
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*813. is confidered to be an equivalent for the full tithe. With 
refpe£f to the wheat therefore, this cafe falls precifely 
g within the foregoing principles, and the cafe in Latch alfo 

inftead of (landing alone is fupported by them as well as by 
the cafes of Johnfon v. Aubrey (a), and Durrant v. Booty (b), 
Trewin v. Bondf which is faid to have overruled it, is very 
diftinguifhable ; for there the claim was to be exempted 
from payment of tithe, not in refpe<St of the odd (heaves 
(as dated) but of the odd ditches, which was clearly a 
fubtra^iQn of the parfon’s due. As to the barley and 
oats, it is not contended that they are tithable before 
they are put into cocks 5 Wood/haiv v. Hill and other 
cafes have decided that to be their tithable date; but 
the quedion here is, has not the farmer done more than 
the common law required him to do ? His duty was 
(imply to put them into cocks, but it appears that he 
alfo opened them whenever the rain came ; and further, 
that notice to the parfon to take away the tithe was not 
given until they were in a date ready to be carried. 
The procefs of huibandry was therefore completed upon 
them, and they were brought into the fame date with 
the remainder, which the farmer was about to carry him- 
felf. [Lord Ellenborough C. J. The wheat being tithable 
originally in the (lieaf, the extra labour employed, in 
putting them into (hocks may be a compenfation for the 
fubditution of an eleventh indead of a tenth ; but as to 
the other matters is there any other labour than the 
common law requires except ventilation, which is too 
u^jeertain and minute to warrant a departure from the 
common-law right ?] The quantum of labour is im- 

(«) Cited in a nott to Andreius Lane, % Gv>m. 473 «» J^€oor,glO, 
Cro. Mliz. 660., S.C. 

0 ) » Lutw, 1071., % Chvm. 578., S. C 
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material. As to the peas and vetches, it is not fo clear 
that the cock is the ilate in which they are tithable; 
there is no decifion to that efFe£l: and in Mantell v. 
Paine (a) it was faid by the Chief Baron that with re- 
fpe£f to peas there is no definite mode of tithing that 
article to be found in the books. If then they might 
have been tithed in the wad, the reducing them into cock 
is an extra labour ; and even admitting that they could 
not have been fo tithed, ftill the farmer beftowed fome 
labour upon them by hufbanding them, in the fame man¬ 
ner as the oats and barley, until they were fit to carry. 
There is therefore a confideration to fupport the cuftom, 
as well in refpedt of the peas and vetches as of the other 
articles. 

Lord Ellenborough C. J. I confefs I think in this 
cafe that the cuftom is good as to the wheat, but not as 
to the other articles. It appears that the wheat, which 
at common law is tithable in the fheaf, is uniformly 
advanced to a further ftage of labour by being put into 
ihocks, by which it is better prote£ted from the wea¬ 
ther; and befides that, if necefiity demand it, it is 
opened for the purpofes of ventilation. This benefit, 
together with the additional labour by the farmer for the 
benefit of the rector, which the rector muft otherwife 
take upon himfelf, conftitutes a good confideration for 
rendering the i ith inftead of the loth fliock. I fub- 
fcribe to the doctrine laid down by Lord Kenyon in 
Knight V. Halfey ; that the labour of the farmer added to 
the quantum of the tithe taken, is confidered to be ah 
equivalent for the full tithe. But as to the other articles, 
there is no evidence of any meritorious labour beftowed 
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upon them, fufficient to fupport any cuflom. All that 
is done to the barley and oats is the putting them into 
cocks 'j and the mere additional labour of cafually open» 
ing them in the event of wet weather, does not feem to 
me in any degree fuch a coniideration as in the language 
of Lord Kenyon amounts to an equivalent for the deduc¬ 
tion claimed. It is too minute ; it ought to be a reafon- 
able benefit to the parfon. As to the peas and vetches, 
it does not appear that any thing is done to them beyond 
what the common law requires. It is clear that they 
cannot be tithed in the wad; for the wad was proved to 
be of unequal fize, and therefore they are not then in a 
ftate in which a juft comparifon can be made. It is then 
the duty of the farmer to put them into fuch a ftate, 
which can only be effected by advancing them to an 
ulterior ftage of preparation, u e, by putting them into 
cocks \ which is the firft ftage in which they are 
tithable. I think therefore that the verdiA ihould ftand, 
except as to the fum of 45/., the treble value of the wheat. 

Grose J. As to the wheat, the cuftom feems to me 
to be good; but as to the barley and oats, there is no 
adequate confideration. And as to the peas and vetches, 
it would be doing mifehief to them to open them again. 
They would be more likely to be injured by (baking. 

Le Blanc J. There is a manifeft difference between 
the wheat and the other articles. In the cafe of the 
wheat, there is an ulterior process, to which it is carried 
after being tithable. It is put into a more convenient 
ftage to be carried, which is at all times an additional 
fpecies of labour impofed upon the farmer; and then 
again in cafe of bad weather, the (hocks are opened and 

venti- 
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ventilated, which is a further benefit to the re£lor: that 
appears to me an adequate confideration for the cuftom. 
With refpe£l: to the reft 5 the parfon’s fliare is not dif- 
tinguifhable nor the wMe tithable until put into cocks: 
and the farmer cannot bring in aid any occafional ulte¬ 
rior labour which may accidentally be done to the cocks 
on a wet day by opening them, which the farmer would 
do for his own benefit, in order to found a confideration 
for the cuftom. Until the cocks were actually fet out, 
the farmer could not tell which were the parfon^s and 
which were his own; but after the tithe was fet out, 
it does not appear that he ever opened the parfon^t 
cocks. 

Bayley J. I agree with the reft of the Court. The 
wheat being advanced one ftage in the courfe of huf- 
bandry, is a confideration for the cuftom; and that fu- 
peradded to the probable cxpence and trouble attending 
the re-opening of the Ihocks in cafe of bad weather, 
bears fome proportion to the deduftion claimed, in giv¬ 
ing the nth inftead of the loth part. But as to the 
other corn, it will be entirely matter of accident, whe¬ 
ther any thing beyond what is required by the common 
law will be done; and the mere probability of extra 
trouble is not a fufficient confideration to warrant the 
cuftom. With refpe£t to the peas and vetches, the 
putting them into wads is little more than merely fever¬ 
ing them from the root; and there is no evidence of their 
being opened again after bad weather. 

Rule abfolute for reducing 
the verdid 45/. 
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1813. 


JVeiHifdait 
yon. a/th* 

Upon the no¬ 
mination of 
two aldermen 
of a borough, 
in order that 
one of them 
might be after¬ 
wards eleAed 
mayor purfu- 
antto charter: 
Held, that votes 
which were 
given before 
notice of the in¬ 
eligibility of one 
of the candi¬ 
dates, on ac¬ 
count of his 
not having 
received the 
facrament 
within one 
year, were not 
thrown away 
fa as to autho¬ 
rize the return¬ 
ing officer to 
return another 
candidate 
who was in a 
minority. 


The King againfi Bridge. 

JJPONz rule for an information in nature of a quo 
warranto againft the defendant for exercifing the 
office of mayor of the borough of Colchejlery it appeared 
that by the charter granted to that borough in the third 
year of his prefent majefty, it is directed that yearly on 
the Monday next after the feaft of the decollation of St. 
John the Baptijiy the free burgeffes of the borough or the 
major part of them ffiall nominate two of the aldermen of 
the borough; and the mayor of the borough and the re- 
fidue of the aldermen or the major part of them, after 
fuch nomination, (hall eleB one of the fame aldermen fo 
nominated to be mayor. 

On the 31ft of Augttjl 1812, (the day appointed by 
the charter,) a meeting of the free burgefles was held, 
at which two perfonsof the names of Smith and Sparling 
together with the defendant, being all three aldermen of 
the borough, were put in ncmination by the free bur¬ 
geffes. The mayor having called for a ihew of hands, 
declared the majority to be in favour of Smith and Spar^ 
ling^ whereupon a poll was demanded on the behalf of 
the defendant, and proceeded in. During the progrefs 
of the poll, and when the total number of free burgeffes 
who had voted were as follows, viz. for Smith 99, for 
Sparling 91, and for the defendant ii, the defendant 
enquired of Sparling if he had taken the facrament within a 
year; to which Sparling anfwered that he had not; where¬ 
upon the defendant gave notice to the free burgeffes that 
Sparling was ineligible. A freffi nomination did not 
'take place, but the remainder of the free burgeffes were 
allowed to poll, at the clofe of which the total numbers 

were 
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were for Smith 133, for Sparling i23> and for the de- 1813. 
fendant 22 : but the mayor, conlidering Sparling as in- yJ^TKiNa 

eligible on the ground above ftated, returned Sm/lh and ugainjt 

£KiOO£. 

the defendant to’the reCidue of the aldermen, who after¬ 
wards eledled the defendant to the office of mayor. 

Marryat was to have ffiewn caufc againfl; the rule \ but 
declined arguing the point, finding that the Court were 
againft him : the Court being clearly of opinion that as 
notice of the ineligibility of Sparling had not been given 
until after 91 perfons had voted for him, the mayor was 
not at liberty to treat thofe votes as thrown away ; and to 
return the defendant, who was in a minority. Where¬ 
upon the rule was made abfolute («). 

Scarlett was to have fupportcd the rule. 


(a) See the opinign of Le Blanc J. in R. v. Pto’rj and Anothert 

14 


Barnes againjl Mawson, Sr'as'tl 


ROVER for coals, tried before Wood B. at the laft 
affizes at Torh, The plaintiff claimed the coals as 
having been raifed from under his freehold tenement 
called Whichivell Slacks, in the manor of Shelf, to which 


Upon a quefi 
tion whether 
the lord of a 
manor was en« 
titled to the 
coaU under a 
freehold tene- 


he derived title through a fenes of conveyances m fee *nent within 

the manor, it is 

iimple from the year 1055 5 the nril of which convey- competent to 

him to (hew by 
parol evidence 

that there was a known diftinftion within the manor between otn and nevf iand, 
and that in faft the plaintiff’s lands lay within the boundary of the «rtt> land; and alfo 
to (hew by evidence of general leputation, as well as a£ts of taking coal under the lands 
of other freeholders within the fame boundary, that the right to the coaU under the 
plaintiffs lands was in the lord. 


ances 



78 


CASES IN HILARY TERM 


3813. 


Bakmei 

ttgainjl 
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ances dated in that year contained a covenant for quiet 
enjoyment, with an exception of the yearly fum of i2d. 
lord’s rent; and alfo the yearly fum of Bd, tithe-money 
due forth of the premifcs to the lawful owners or re¬ 
ceivers thereof, and of fervices due to the chief lord or 
lords.” The defendant claimed under the Saville family, 
lords of the manor of Shelfy who, as he contended, were 
entitled to all the coals within a certain diftrict of the 
manor called the ttew landy which was defcribed as 
land formerly taken in and inclofed from the commons 
and waftes of the faid manor, and was contradiftinguiflied 
from another diftrift within the manor called the old 
landy within which latter the defendant admitted that the 
freeholders and not the lord were entitled to the coals 
under their own freehold land refpe^tively. The evi¬ 
dence in fupport of the defendant’s claim was principally 
of two defcriptions ; ift. That which went to fliew that 
Whichuufll Slacks was comprehended within the new 
land; as to which the chief evidence was that it lay 
within the known boundary line, and was furrounded by 
other farms that were within the new land, and was al- 
w^ays fo called by perfons who knew the boundaries of 
the old and new land. 2dly, That which related to a£ls 
of ownerfliip exercifed by the lords of the manor of 
Shelf Tcadi their lelTees over the coals lying within the new 
land i and there was alfo evidence received (after objec¬ 
tion taken by the plaintilF, and overruled) as to the repu¬ 
tation within the manor that the right to the coals within 
all the new land belonged to the lord, but not to the 
coal under the old land. Under diis fecond defeription 
of evidence fevcral leafes from the Saville family, between 
the years 1692 and 1736, were produced, which demifed 
for terms of years to feveral perfons of the name of 

Woodhead 
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Woodhead all the mines and veins of coals of Sir G, Sa^ 
‘utlUy the leflbr, then open or which might be found in 
all thofe commons or wafte grounds of the faid ^ir G. 
called Shelf common, or in any other grounds of him the 
faid Sir G. in the townfhip of Shelf with liberty to dig 
and get the fame ; and in 1806 there was a demife from 
R, L. Savilley lord of the manor of Shelf to Aydon and 
Elivell of all the veins and feams of coal then open or 
thereafter to be opened, and alfo of all mines of metal, 
ilone, and flate, as well in and under the commons or 
wafte ground which lie open, as under the nenv landy 
theretofore parcel of and inclofed from the fame. It alfo 
appeared by the court-rolls of the manor of Shelf ixcysxi 
the time of Jac. i. to 1787, that there were various 
entries of payments made and conveyances noted, viz.: 

13 Jac, I. Manor of Shelf court baron of Sir G. 
Saville, Deb, Brookjbanky pro uno tenemento called 
Whitfield Slack, 


1813. 


Barnbs 

againjl 

Maws«n. 


O&ober Manor of court baron. Find 

Daniel Mortimery who held Lonuer Whichfield Slacky has 
conveyed it to John Field, 

4th ORober 1774. Manor of Shelf court baron of Sir 
G. Saville. Daniel Mortimer on the jury. Among the 
tenants, Daniel Mortimery is. Lower Whichfield Slacky or 
Soper-lane End, 

2d May 1787. Court baron of John Hewitty devifec of 
Sir G. Saville, Under the tenants* names, James Mor* 
timery is, Soper Jane End, 

It was proved by feveral witneffes that the Woodheads and 
their fervants, for a feries of years as far back nearly as 
the time of living memory, had been in the habit of 
driving for coals indifcriminately within the new land, 
without regarding to whom the feverai tenements under 
i which 
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1813. which they worked belonged, and that jfydon and Ehvell 
'■ fucceeded them, and that nobody but the lord^s leflees 
againfi had ill got coals in the new land ; but no coal had 
Mawson. under the identical land of the plaintiff*, nor 

hzdit been worked before 1810, A witnefs alfo proved 
that in yfpri/ rySp, when the phintifF^s tenement ( 
weli Slacks), which then belonged to one James Mor-^ 
timer, was fold by him to one Thomas Hutjk, he (the wit¬ 
nefs) had valued the land for Hurjl at 140/., which was 
the value of the furface only, without comprizing the 
minerals (coal and ftone), which would have been worth 
200/. more. 

Jf^oodB. told the jury, that at fome remote period^ the 
ford of the manor of She/p might, by fome deed now 
loft, or deftroyed by time and accident, have granted 
the waftes of the manor to the then freeholders and their 
heirs, to inclofe to their own ufe, referving to the lord 
and his heirs tlic coals and minerals within thofe waftes 5 
that although the deed was loft or deftroyed, yet the right 
of the lord would remain if it could be made out by evi¬ 
dence of long, uniform, and uninterrupted exercife of 
the right of getting thofe coals and minerals, and the 
reputation and tradition of old perfons who were dead; 
that it was natural that the ancient freeholds exifting 
before the inclofure ihould be called old land, and the 
waftes when inclofed ftiould take the name of new land. 

He therefore left it to them to confider, ift, whether, 
from the evidence of the exercife of the right, and the 
reputation, the lord had the general right to the coals 
under and throughout the new land: if he had, adly, 
whether the plaintiff’s tenement, entirely furrounded by 
the new land, was or was not part of the new land. If 
they found tlie general right with the lord, and that the 

plaintiff’s 
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plaintiff’s tenement was new land, their verdi£l: would be 
for the defendant; but if they found either againft the 
general right, or allov/ing that, if they thought the 
plaintiff’s tenement not new land, their verdi^f would 
be for the plaintilK The jury found generally for the 
phlntiff, v/ith jj/. damages, without fpecifying the par-- 
ticuJar ground of their verdifl. This cafe came on upon 
a rule nid obtained by Clayton Serjt. in the iaft term for 
a new trial, on the ground of its being a verdict againft 
the weight of evidence, and againft the opinion of the 
learned Judge at the trial, which latter ground the 
learned Judge now confirmed^ by ftating in his report 
that he rather thought the weight of evidence againft the 
plaintiff on both points. 


1813. 


Barkes 

againft 

Maw»on. 


Park\ Topping, and lAtthdale fhewed caufe againft the 
rule, and firft adverted ftiortly to the evidence of repu¬ 
tation, which they cpntended was not admiffible in mat¬ 
ters of private right, or to prove particular fa<fts; fuch 
as were the queftions in this cafe as to the right to the 
coals within the new land, and as to this particular eftate 
having been always called new land. £But Lord Ellen- 
borough C. J. faid that the reputation as to whom the 
right to the coals belonged was not to be confidered as 
reputation {landing by itfelf, but was accompanied with 
an Uniform ufage and excrcife of that right; for 
the fa£l of getting coal by the lord in thq new land, did 
not reft on vague or loofe evidence, but it was general, 
clear and abundant: as to the reputation that the eftate 
was always termed ticw land, the evidence was admiffible, 
in the fame way as concerning the boundaries of a ma¬ 
nor [a), to {lievv what was the boundary of the new land 

« 
r 

{ a ) 14 Sii / f , 3311 Nichalli r. Parker. 

N 

G 


VoL. L 


within 
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within the ambit of which this particular eftate was in< 
eluded 5 and upon this part of the cafe there was no far¬ 
ther difeuffion, 3 They then proceeded to the principal 
queftion, whether the evidence was fufficient to prove that 
the lord had the general right to the coals under the new 
land \ as to which they faid that ,this was the firft in- 
Rance in which it had ever been contended, that after 
a clear title to a freehold of inheritance in land has been 
proved in the plaintiff through a long feries of convey¬ 
ances, unfettered by any exception, it ia open to the 

I 

defendant not to controvert that title, bjft to fet up a 
prefumptive exception t« it by means of evidence of 
general ufage and reputation only. It is a general rule 
of law that he who is the owner of the foil is entitled to 
all the profits arifing from it, which include as w#ll mines 
as every other parcel of the land {b) ; and though it may 
be admitted that when a freehold is granted, exceptions 
and refervations may be made in that grant, fo as to limit 
the operation of the general rule of law, yet that necef- 
farily implies that fuch exceptions and refervations muft 
he made at the time of the grant; nothing lefs, there¬ 
fore, than the exiftcnce of fome deed containing the 
exception infifted upon, or probable evidence that it once 
did exift, though it is now loft, can be fufHcient to 
eftablifli a right derogatory to that freehold title which 
is derived to the plaintiff by grant. No deed of that fort 
was attempted to be proved, nor any evidence offered to 
(hew that it ever had exiftenco \ and if it had, it would 
be moft extraordinary that no traces of it fhould remain 
with the Saville family: the firft mention of any express 

cliuin on their part to the coals within the new land is 


(*) Co. Lit, 4 , h. 

s 

in 
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in the leafe of 1 8 o 5 to Aydon and Khvell; and even ad- 1 3 13* 
mitting that fuch a claim may be inferred from the general ^ “ 

terms of demife ufed in the prior leafes to the Woodheads^ ogaiufi 
ftill ^lofe leafes gflf no farther back than i6g2, whereas 
the plaintiff’s title to the freehold is deduced from, con¬ 
veyances of a much earlier date, and which arc evi¬ 
dence of an immemorial conveyance of the land as free¬ 
hold, without any exception or refervatioii wliatfoevcr. 

To encounter fuch a title, therefore, fomething more 
than prefumption arifing from the mere evidence of 
ufage and reputation ought to be required, efpecially 
where that prefumption might have been fortified by 
fome proof of the deed, if any fuch ever exifted. As to 
the evidence rcfpe^ling the fale of the land in queflion 
by Mortimer to Hurjl at a valuation which did not in¬ 
clude the minerals, all inference ariiing from that cir- 
cumftance to the prejudice of the plaintiff’s title is re¬ 
butted by the words *of the conveyance itfelf to Hurjl^ 
which exprefsly grant to him “ all mines,” [Lord Ellen-- 
borough C. J. obferved that the "word “ coals” was not in 
the deed.] Upon the other point, viz. whether the 
plaintiff’s tenement was within the new land, it was 
contended that the refervation of i/. lord’s rent in the 
deed of 1655, as well as that of ^d. tithe-money, which 
though not perhaps a modus, was evidence of a conftant 
uniform tithe-payment, concurred to fliew it old land; 
which was confirmed by this circumftance, that although 
the lord’s tenants had fearched for coal indifcrlmiiiately 
within the new land, they had not in any one inftance 
exercifed this right under the plaintiff’s tenement. At 
all events it cannot be faid that there was not evidence 
for the plaintiff, upon which the jury might deliberate and 
decide as tlicy have done. 

G 2 Clayton 
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againft 
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Clayton Serjt. and Holroydy contra, were flopped by 
the Court. 

Lord Ellenborough C. J. The^ ’only evidenfp on 
the part of the plaintiff to refill the ftrong body of proof 
adduced by the defendant in fupport of the Iord*s right to 
the coal within the new land, was the prefumption of 
law arifing from his being the freehold tenant of the lands 
under which the lord’s right was faid to extend. But it 
is of univerfal experience that one perfon may have in 
him a freehold title to land, whiift another has an exclu- 
five right to the mines under it, and this is by no means 
an uncommon cafe in the noi'tliern counties. The only 
material obfevvation on the defendant’s cafe is, that there 
do not appear to be any documents to flicw how or when 
the right or refervation now claimed by the lord com¬ 
menced j but that fuch right or refervation as to the new 
land did cxifl, (lands not only on evidence of one or two 
inftances of its excrcifc, but all tjic evidence proves that 
there has been an uniform exercife and enjoyment of it as 
far back as living memory will reach, firft in the Wood-- 
heads, and afterwards in fuccelfion by Aydou and Ekuell, 
who were the lelTees under the lord; and there is not a 
fcintilla of proof on the other fide that it was ever inter¬ 
rupted. That to which the evidence of reputation was 
applied was that to which it always is applied in fuch 
cafes, namely, as to the limits of the new land, and the 
general right of the lord over it. Indeed the general 
right of the lord over the new land has not been quei’- 
tioned 5 it has only been contended that there is no proof 
of any exercife of it within the particular land in queftion; 
but it^may be observed that this is not a right, like fome 
others, of a nature which makes it likely to be exercifed 


on 
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on the fame fpot at repeated intervals of tlme> but when 
once adled upon is more likely to be confined to the fame 
fpot until the fubjedl matter is exhauftcd ; it cannot there¬ 
fore be expedied that it fhould be proved to have been 
exercifed in every place to which it may extend, for that 
would be proving a right to a thing which had ceafed to 
be of any value. If it had been before exercifed on the 
lands in difpute, there could have been no queftion: but 
the evidence of the general indiferiminate exercife of it 
Over the new land does apply by (hewing that every part 
ol the new land lies within the general ambit of the lord^s 
right. The fame obje^ion might as well be made in 
the cafe of an encroachment on a wafte. It might not be 
proved that any a£l:s of ownerfhip had been exercifed by 
the lord upon the very fpot, but (hewing aefts of owner- 
Ihip upon other parts within the general ambit of the 
wailc has always been deemed fufiicient. There is there¬ 
fore nothing in that objcclion. There is however evidence 
applicable to the particular fpot in the circumilance that 
took place upon the (ale from Mortimer to Hurfi, which 
(Irongly marks that the tenant at that time confideicd his 
intered: not to go beyond the furface. As to the referva- 
tion contained in the deed of 1655 under the term of 
tithe-money, if it could be confidcred as a modus appli¬ 
cable to the particular tenement, it would be undoubtedly 
(trong evidence for the plaintitT; the term however is am¬ 
biguous, and may perhaps be more properly applied to a 
composition real portioned out, than to a particular mo¬ 
dus. "Without therefore anticipating the refult of another 
trial, I think it is fit that this cafe (liouldbe again fubmitted 
to another jury, who may appreciate the weight of it more 
juftly and confiderately. The evidence quoad the enjoy-f 
meat is all one way; on the other hand, the prefumption • 

G 3 in 
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in favour of the plaintiff’s title is flrong until encountered 
by evidence, but it feems to me that it has been encoun¬ 
tered in the ftrongeft manner. The lord’s right is evi¬ 
denced by fhewing that the fame right was exercifed by 
him over other lands fimilarly circumftanced. 

Grose J. agreed. 

Lk Blanc J. The Court in determining that there 
fhould be a new trial in this cafe do not mean to with¬ 
draw the decifion of the queftion from the jury, but only 
to fubmit it to the confideration of another jury. There 
is no rule that the Court will not grant a new trial on a 
queftion of fa£l: where there has been evidence given on 
both fides, but only where the evidence on one fide does 
not preponderate. But where the Court fee fuch a pre¬ 
ponderance againft the verdidf, they are in the habit of 
fending the cafe back to another jury. 

Bayley j. There is no contrariety of evidence in 
this cafe: the right to the furface was clearly in the 
plaintiff; and the evidence was extremely ftrong to fhew 
that the coal within the new land belonged to the lord. 
Then as to whether the plaintiff’s land was fubje^l to 
this claim, I would only afk the former poffeffor of the 
fame land what the lord’s right in it was : and I find that 
in 1789 he fold this land, and was contented to take for 
it 140/., when the man who valued it for him thought it 
worth 340/., Including the coal; which would have been 
foregoing nearly three-fifths of its a£f ual value, provided 
he was entitled to the minerals. That is ftrong evidence 
therefore to ftiew that both the feller and purchafer con- 
fidered that they were bargaining only for the furface. 

13 To 
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To give effect to the obfervation that the conveyance be¬ 
tween them included mines, it would be material to 
Ihew, if it could be (hewn, that 140/. was a compenfation 
for the minerals, otherwife to be fure the import of the 
evidence is ftrong the other way. 

Rule abfolute on Payment of Colls. 

Clayton Serjt. and Holroyd prayed that might be 
without cofts, but the Court faid that it was not reported 
by the learned Judge to be a verdidf fo clearly again It 
evidence, as to induce them to depart from the general 
rule. 


Snaith and Others againjl Ming ay and Others. 

was an action brought under an order of the 
Court of Chancery againfl: the defendants as in- 
dorfers of four bills of exchange, in which the jury 
found a verdidl for the plaintiff, fubjedl to the opinion 
of the Court on the following cafe, ‘ 

Prior to and during the time when the bills were 
drawn and negotiated in manner hereinafter mentioned, 
A» Bayleyy Charles Cotter ell^ and Cornelius Loive JVal¬ 
lace ^ carried on, as partners, at Waterford in Ireland 
(where Bayley and Cotter ell refided), the trade of pro- 
vifion merchants under the firm of H. A. Bayley and Co. 
Wallace likewife carried on upon his feparate account 
and in his own name in Wood-Jlreet in London^ where he 
refided, the trade of a dealer in bacon, and alfo tranf- 
a£led the bufinefs of the firm of H.A, Bayley and Co. 5 
but it was covenanted by the articles of partnerfhip be¬ 
tween the partners that Wallace ihould neither draw,' 

G 4 accept. 


8 ? 

1813. 


Barnes 
a^ainfi 
Maw SON. 


FnJ.;y, 

Jchi. 

Where paitilers 
refulcnt in Av- 
iit.d fijjncd and 
iiHlorCftl a cop¬ 
per-plate ini- 
prefHon of a 
bill of cx- 
chaiit'c, leaving 
lilai'ikii ior the 
date, fum, time 
when payable, 
and name of 
tiie drawee,and 
tranlVnitted it 
to i?. in Eng~ 
itjiid, for his ufe, 
who filled np 
the blanks and 
negotiated it: 
Held, that this 
was to becon- 
fideied a bill 
of exchange 
by relation, 
from the time 
of the jfigning 
and indorfing 
in Ire land y and 
eonlequently 
that an Etiglijh 
flamp was not 
nccclfary. 
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accept, or indorfe bills in the name of the partnerflilp 
. hrm. A fliort time previouflyto the refpe£tive dates of 
the bills Bayley and Cotterell^ or one of them, at Water^ 
fordy figned and indorfed, in the name of the firm, cop¬ 
per-plate impreflions of four bills of exchange, leaving 
blanks for the date, fums, times when payable, and 
names of the drawees, and tranfmitted them in that ilate 
to Wallace in London, to be ufed by him for his indivi¬ 
dual accommodation in his feparate trade of a bacon 
merchant, and not upon the partnerfhip account. The 
blanks were afterwards filled up by Wallace in London, 
who there negotiated the bills; the firft of which was 
dated Waterford, 3d April 1810, and was drawn by 
JFf. Bayl^y and Co. upon Rofe and Son in London, pay¬ 
able 90 days after date to the drawer’s order. The other 
three bills were not materially different, varying only as 
to the days of their date, the fums, and times of pay¬ 
ment, and the names of the perfons upon whom they 
w'ere drawn. The (lamps upon thefe bills were appro¬ 
priate IriJlj (tamps for the refpe£tive fums inferted there¬ 
in, and were upon the copper-plates when tranfmitted 
from Ireland, but were not legal ftamps for bills of ex¬ 
change drawn in England of the fame refpe6live value. 
After the blanks were filled up the bills were duly ac¬ 
cepted by the feveral perfons to whom they were ad- 
drefied, and were afterwards indprfed by the defendants, 
at the requeft and for the benefit of one Edmund Cotierell, 
by whom they were duly indorfed and negotiated to 
plaintiffs, who difeounted the fame in their bufinefs as 
bankers for a valuable confideration, without any know* 
ledge of the circumfiances under which the bills were 
drawn or filled up, or any other circumftances connedfed 
with their antecedent negotiation. The bills were re- 

fpeffively 
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fpe£lively prefented to and diftionoured by the acceptors 
when they became payable, and due notice thereof was 
given to defendants, who refufed payment, on the ground 
that the bills were void for want of having proper Eng^ 
lijh bill (lamps affixed to them. 

If the Court (hould be of opinion that the plaintiffs 
are entitled to recover, then the verdi£l to (land 5 other- 
wife to be fet ahde, and a nonfuit entered. 

Nolafii for the plaintiffs, contended that the bills were 
not void for want of an ErtgliJlj (lamp. The queftion 
depends on flat. 48 Geo. 2* c» 149. / 2., which was the 
(lamp vufl in force at the time when thefe bills were 
drawn j and that queftion is, whether thefe bills can be 
confidered as inland bills within the meaning of that 
ftatute. Now in order to conftitute an inland bill, the 
bill muft not only be payable, but mull alfo be drawn in 
England; whereas here the bills were drawn in Ireland^ 
at the time when they were figned by Bayhy and Cotterell, 
The mete fignature of a party To a bill amounts to an 
obligation upon him to pay the bill, although it is in 
blank at the time of his fignature. Accordingly, in the 
cafe of Ruffell v.Langstaff (//)» where it was objcifled that 
the indorfemeiit having been made on a blank bill, it was 
to be confidered as no bill, and it was fo ruled at Nifi 
Prius, and the plaintiff Was nonfuited upon the objciflion ; 
the Attorney-General, who was afterwards to have fup- 
ported the nonfuit, thought the point too clear fdr ar¬ 
gument, and was obliged to abandon it \ and Lord 
Mansfield C. J. obferved, that the indorfement on a blank 
note was in the nature of a letter of credit for an inde- 

i 
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finite fum. So liere, the fignature in Ireland on the 
blank bill was equivalent to drawing a letter of credit in 
Ireland. In Bayley on Bills (a) it is laid down, on the 
authority of Collis v. Emctt {b)y that if a perfon fign his 
name upon a blank paper /lamped with a bill /lamp, and 
deliver it to another perfon to draw fucb bill as be may 
choofe thereon, he is the drawer of any bill to which the 
/lamp is applicable which fuch perfon /hall draw thereon; 
and accordingly in Cfi/lis v. Emett^ where the defendant 
had fo figned his name, and delivered it to Livefay and 
Co., who drew for a large fum, and transferred it to the 
plaintiff, the Court gave judgment,for the plaintiff on a 
a count alleging that the defendant drew the bill: the 
fignature, therefore, is the principal 3£l, and the fubfe- 
quent ?.£ts are only incident and referable to it. Here 
the filling up the blanks by Wallace in London had refer¬ 
ence to the authority given to him by Bayley and Cotterell 
in Irelandi and, when completed, had effect: from the 
time of their fignature; and this authority was not inde¬ 
finite, but was neceffarily limited by the amount of the 
(lamp at the time of the fignature, the ftamp laws not 
allowing of any rc-ftamping of a bill of exchange. If 
then the bills are to be confidered as virtually drawn in 
Irelandi it is clear that they ought to bear the ftamp re¬ 
quired by the law of that country, in order to make 
Bayley and Cotterelli the drawers, liable; for without fuch 
a ftamp, according to the cafes of Alvez v. Hodgson {c)i 
and Clegg v. Levy (</), they could not have been fued 
upon the bills. The plaintiffs, however, are not driven 
to the neceffity of maintaining that thefe bills were drawn 
in Irelandi although, on the authority of Collis. v. Emetti 


(«) P. 14. »d edit. {h) li/, B/. 313, 

(c) 7 Term Ref. *41. (d) 3 Camfh, 166. 

that 
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that pofition might be maintained : it is fuflicient for them 
that the bills were not drawn in England, 

Scarletti contra. It may be admitted that as far as the 
fignaturc of the drawer is eiTcntial to conftitute a bill of 
exchange, the bills in queflion wereperfedf; but there are 
other requi/ites equally elicntial with that of the figna- 
ture of the drawer, such as the date. Aim, and the name 
of the drawee, the want of any one of which will ren¬ 
der the bill incomplete and of no efFe£l:. It becomes a 
bill of exchange only from the time when all theie re- 
quifites are perfciSlcd, and muft therefore have a ftamp 
applicable to that time and the place where it fo becomes 
a bill. Here the fignature alone was^made in Ireland; 
the other requifites were completed in England; the 
bills, therefore, are to be confidered as Englijh bills, re¬ 
quiring an EngliJlj ftamp ; for the law requires a ftamp 
on a bill of exchange, not on a blank paper. The figna¬ 
ture of Bayley and Cotterell was in the nature of a power 
of attorney to Wallace to draw bills in their names, which 
he executed in England, and the bills were first iiTued 
there for his accommodation; fo that the tranfa£Iion 
was altogether limited to England. It was in effe£l: the 
fame as if Bayley and Cotterell, inftead of tranfmitting 
their fignature, had fent an order to Wallace to fubferibe 
their names to the bills in London; in which cafe> if he 
had fo done, the bills would unqueftionably have beeti 
inland bills within the meaning of the ftatutc. But the 
circumftance of their being dated at Waterford will not 
alter their nature, if in effcfl: they firft aftumed the cha¬ 
racter of bills of exchange in England. The cafe of 
Rujfell V. Langstaff only decides that when a bill of ex¬ 
change has received its. formal completion, fo as to take 

effect 
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efFe^ as a bill, it will bind a perfon who has previoufly 
indorfed it when in an imperfect flate. The queilion 
here is not whether Bayley and Cotterell may not be re- 
fponfible upon their fignature, but at what time thefe 
bills became bills of exchange. 

Lord Ellenborough C. J, It is probable, that fitting 
at nifi prius I hefitated whether this inftrument could in 
ftri£lnefs be confidered as a bill of exchange, until the 
name of the drawee was fupplied. The queilion now is, 
when that name was fupplied, whether it did not become 
by relation a bill of exchange from the time when the 
fignature of the drawers, which was the obligatory a€l 
upon them, was firll put to it. What is this cafe ? A 
merchant refident in Ireland fends to England certain 
bills of exchange drawn on proper Irtfli llamps, and in 
that refpcdl he limits the authority of the perfon for 
whofe benefit the bills are tranfmitted. Thefe bills arc 
figned with the name of the merchant in Ireland^ in¬ 
dorfed with his name, and dated from a place in Ireland; 
and are tranfmitted to the correfpondent in England with 
autliority to him to fill up the remaining parts of the in- 
flrument. The moment the blanks are filled up, docs 
not the inftrument by relation become the bill of the 
party in Ireland^ as much as if it had been drawn in all 
its particulars with his own hand ? It was fo held in 
Rujfell V. Lmigstaff, In that cafe, at the time of the in- 
dorfement it was not a bill of exchange; but the moment 
the other parts were filled up by an authorized agent, then 
it became the bill of the party, and was confidered as fit 
to be declared on as fuch. I remember the cafe at Durr> 
hanti and afterwards in this court. It was afleed upon that 
OCCafion how the allegation in the declaration that the 

defendant 
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defendant afterwards indorfcd the faid bill,” could be 
fulbined. But the Court refolved that they would fo 
adjuft the adls of the party as to give cftba to the inten¬ 
tion, and for that purpofe held, that an indorfement, 
which was prior in point of time to the <lravving, was to 
be confidered in law as pofterior. Here the relation 
back is made to a time when a valid and obligatory au¬ 
thority, viz. the fignature of the drawer, was imprefled 
on the bill, which in Collis v. Emeit was confidered as 
a fufficient drawing; and it is quite immaterial, whether 
the filling up the blanks, which afterwards made it a per- 
fe6l bill of exchange, was done by a mere agent, or by 
an agent who had an authority coupled with a diferetion. 
It is not dated that there was any fraud on the damp 
laws of either country. The indnimcnt, therefore, mud 
be confidci-ed as a bill of exchange drawm in Ireland^ and 
not as drawn in England, 

Grose J. The quedion is, whether this is to be con¬ 
fidered as an IrtJ}} or an Englijh bill of exchange. The 
cafe seems to me to be this: a piece of paper figned by a 
perfon in Ireland is given for the purpofe of being filled 
up and operating as a bill of exchange; and although it 
was impcrfe£I at the time wlicn it was figned, yet when 
it became perfeCl: by being filled up, it operated as a bill 
of exchange from the time when it was figned and in* 
tended to have fuch operation. Iconlider it therefore as 
an Ir'ijf) bill of exchange. 

Le Blanc J. Xhis is an aflion againd the iiidorlers 
of a bill of exchange *, to which it has been objeaed, 
that the bill is void for want of a proper damp. That 
brings it to the quedion, whether this is an Engll/J) bill. 

The 
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The pnrty drawing the bill was a perfoii bona fide re^- 
dent ill Irelandy and no fraud is ftated in the cafe. It 
does not appear that he drew the bill in Ireland with any 
fraudulent intent of evading the ftamp laws, or that he 
went to Ireland for that purpofe ; but the cafe dates that 
being refident there he drew the bill, i. e. fubferibed his 
name in the character of drawer, and afterwards as firft 
indorfer, on a paper properly damped according to the 
revenue laws of Irelandy and having every mark to defig- 
aate it as a bill of exchange. It is not a quedion, whether 
it was then perfe£l:ed as a bill of exchange. It certainly 
was defignated as fuch. The party in Ireland then fends 
it over to this country with authority to his correfpondent 
here to infert the day of the date, the fum, and the name 
of the drawee. It comes here, therefore, as an incipient 
bill of exchange, and fo far having the eflence of a bill, 
as it has the name of the drawer and fird indorfer upon 
it; and afterwards the party to whom it is fent, and who 
has authority given him by the fignature, addredes it to 
a third perfon as the drawee, and fupplies the fum and 
datel Whether this was a perfeft bill in Ireland is not 
fo much the quedion as whether it was a bill drawn in 
England. I call it an incipient bill, which by the fubfe- 
queiit a^s was made a perfe£l: one: for the cafes fhew 
that when a fignature is once written to a paper which Is 
intended to have the operation of a bill of exchange, it 
becomes fuch when perfected from the time when it was 
figned, fo as to fupport an allegation that the party either 
drew or indorfed the bill (a). Here the tranfadlion is the 
fame as if the party in Ireland had defired his corre> 
fpondent in London to fill up a bill of exchange, and fend 


(«) Rujfell V. Langstaff Col Its v. Emat. 
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it over to him, in order that he might fign it: it differs 
only in this, that inftead of having a bill lent to him 
already filled up, and then figning his name to it, he figns 
his name firft, and then fends the bill to his corre- 
fpondent. 


1813. 


Snaith 

ugainji 

MtNOAY. 


Bayley J. The only a£t to pledge the credit of the 
houfe of Bayley and Co. was the fignature in Ireland. 
Suppofe the perfon fubfcribing his name as drawer had 
died whilft the bill was on its paffage, and afterwards the 
blanks had been filled up and the bill negotiated to an 
innocent indorfee; I Ihould think that in that cafe the 
reprefentatives of the party figning the bill would have 
been liable. This (hews, that when the whole is filled 
up, it has reference to the time of the fignature, which 
in this cafe was made in Ireland. 

Judgment for the Plaintiffs. 


Doe, on the Demife of Bish, aminji Keeling. 

Jan. 29th. 

T his was an ejedment brought for a meffuage and where a lefl'ec 

garden, on a provifo contained in a leafe, for re-entry garden for 

for the non-performance of covenants. Plea, not guilty. 

At the trial before Lord Ellenhorough C. J. at the with the lelTor 

Surrey affizes 18ii, the jury, under the direflion of his >cxcrcife,or*pTr- 

Lordlhip, found a verdid for the plaintiff, fubjefl to the ofed^r^exel- 

opinion of the Court on the following cafe. cifed, upon the 

* ° demiled pre- 

By a leafe dated the 8th of June 1809, and made be- miA:s,^or any 

tween Thomas Bi/h the younger (the leffor of the plaintiff) any trade or 

bufinefs what- 

foever. See. without the licence of the leffor, &c.’* and afterwards, without the licence 
of the leffor, afligned the leafe to a fchoolmaffer, who carried on his bulinefs in the hoOfe 
and premifes: held that the alHgnment was a breach of this covenant, and the leffor 
entitled to re'cnter under a provifo for re-entry for non-performance of covenants* 

of 
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of the one part, and Lady Georgina Anne Mac Neill ol 
the other part, Thomas Bijh demifed to Georgina Anne 
Mac Neilly her executors, adminiftratora and affigns, the 
mefluage and prcmifes in qiicftion for the term of 
14 years from the 25th of March then laft paft at the 
yearly rent of 50/. The houfe is (ituated on Richmond 
Greeny and the leafe contained, amongft others, the fol¬ 
lowing covenant: “ And the faid Georgina Anne Mac 
« Neilly for hcrfclf, her executors, adminillrators, and 
« afligns, doth further covenant, promife, and agree, to 
« and with the faid Thomas Bijhy his executors, admi- 
“ niftrators, and afligns, that fhe the faid Georgina Anne 
<« Mac Neilly her executors, adminiftrators, and aflTigns, 
« fliall not nor will during the faid term hereby granted 
ere£l or build any new edifice or building, edifices or 
« buildings, on the piece or parcel of ground and pre- 
« mifes hereby demifed, or any part thereof, and fliall 
“ not nor will at any time or times during the term con- 
vert the fame prcmifes, or any part thereof, or permit 
or fufler the fame to be converted into or ufed as and 
for a ihop or fliops, or to have any mark or fliew of 
“ trade or bufmefs thereon, or on any part thereof, nor 
** ufe or excrcifcy or permit or Juffer to he ufed or exerci/ed 
in or upon the fame premifesy or any part thereof y any trade 
or hufmefs whatfoever, or permit or fuffer any fale or 
fales by public auction in or upon the faid demifed 
“ premifes, or any part thereof, without the licence or 
confent of the faid Thomas Bijhy his executors, admi- 
<< niftrators, or afligns, for thefe purpofes refpc£tively 
<< firft had and obtained.** 

On or about the 24th of June 1809 lazAy Mac Neill 
afiigned her intereft in the premifes to the defend- 

2 ant, 
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ant, who in purfuance of fuch aflignmont entered upon 
and took poifeihon of them. 

The defendant is a fchoolmafler, and immediately 
upon taking poOTeflion of the premifes opened a fchool 
in the houfe, and publilhed and diftributed hand-bills 
containing the particulars of the fchool, the nature of the 
inftru£Iion furniihed, and the terms upon which pupils 
were boarded and educated by the defendant. No 
licence or confent was granted by Thomas Bijb to Lady 
Mac Neill to permit or fuffer the defendant, nor to the 
defendant, to open the fchool in the houfe. There are 
from 50 to 6o boys in the fchool, but no board or fign 
whatever is affixed to the houfe or premifes, nor is there 
any mark or (hew of trade or bufinefs on the premifes, 
or any part thereof. 

The queftion for die opinion of the Court is. Whether 
the keeping and carrying on the faid fchool by the de¬ 
fendant upon the premifes is a breach of the covenant or 
not. If the Court (hall be of opinion that the keeping 
and carrying on the faid fchool is a breach of the cove¬ 
nant, the verdict is to (land. And if the Court (hall be 
of opinion that it is not a breach of the covenant, a non- 
fuit is to be entered. 

Bollandy for the leflbr of the plaintiff, adverted to the 
general rule for the conftruftion of covenants, viz. that 
they (hall be conftrued according to the intention of the 
parties covenanting; and if there be any ambiguity, the 
covenant (hall be taken moft ftrongly againft the' cove¬ 
nantor. He then contended that it was the intention of 
the original parties to this deed that. the hpufe fliould 
continue a private houfe; the fulfilment of which inten¬ 
tion the rank and ftation of the leffee fecured to the 
VoL. It H leflbr, 
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iefTor, fo long as fhe remained tenant. The queftion 
then is, whether conftruing the words trade or buHo 
nefs,'* according to the intention of the parties, they do 
not comprehend the occupation of a fchoolmafter. It 
has indeed been confidered that a fchoolmafter as 
fuch (/i) is not a trader within the bankrupt laws; but 
the words “ trade or bufinefs** ufed in this covenant are 
not intended to be confined within fo narrow a conftrac¬ 
tion : indeed, the covenant is exprefsly extended farther, 
viz. te any of trade or bufinefs. Although the bufi- 
nefs of a fchoolmafter is commonly denominated a profef- 
Con, that is only as denoting it to be a bufinefs of a more 
liberal defeription j but it may neverthelefs be deemed in 
many refpe£ls very fimilar to a trade; and efpccially in 
refpeeb of the inconvenience likely to refult to the owner 
of the premifes within which fuch a bufinefs is carried on, 
which may be as great as that which many trades would 
occafioiu 


Adolphus-i contri, maintained that this was merely a 

qucftlon of conftru£Iion, and not what was the probable 

cxpcdlation of the leflbr and that although the rule for 

• 

the conftru£lion of covenants was, that they are to be 
taken moft ftrongly againft the party covenanting, yet 
there was another rule, which applied to this cafe, viz. 
that a party net incur a forfeiture without ftria 
words impofing fuch forfeiture. The words of this co¬ 
venant, upon which the queftion turns, are trade or 
bufinefsthe firft of which is a term of a fpecific mean¬ 
ing, the latter of a general one. But it has been Iai<l 
down in The Archhijhop of Canterbury's cafe {b)y and in 
TJje Countefs of Bridgewater v. The Duke of Bolton (c), that 

(#) Skinner, 19*. 3 Mod. 330. (^) i Rep. 46. (f) 6 Mod. toy. 

. where 
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where a fpecific term is ufed in the firft place, it {hall 
receive no extenfion by a fubfequent general term. Here 
then the-prececling word trade” fhall not be extended by 
tlie fubfequent word ** bufinefs,” according to the rule laid 
down in thofe cafes 5 and fuch a conftru£lion is fortified in 
this cafe by the words being ufed in conjunction with 
the words {hop, or {hew of trade or bufinefswhich 
fliew that the intention of the parties was to prohibit 
only fuch bufinefs as could not be carried on without a 
public exhibition. If this Is to be confidered as a trade, 
taking one or two pupils would be equally w-ithln the 
covenant, which would be a mofl inconvenient con- 
ftruCtion. 


1813. 


Doe, 
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' Lord Ellenborough C. J. I own I have no doubt 
that this is a bufinefs within the meaning of the cove¬ 
nant, and one which is likely to create as much annoy¬ 
ance as can be predicated of almoft any bufinefs. It furely 
cannot be contended, that the nolfe and tumult which 
fixty boys create, are not a confiderable annoyance, as 
well to the neighbourhood as to the houfe, from which 
any landlord may fairly be fuppofed to be defirous of 
redeeming his premifes j and the exhibition too of the 
boys may be faid lomewhat to refemble a {hew of bufi¬ 
nefs, within the terms of the covenant. The intention 
of the covenant was, that the houfe {hould not be con¬ 
verted to any purpofes which might be likely to annoy 
the neighbourhood, and by that means to depreciate its 
value at any future period, when another tenant might 
be required. But a bufinefs of this kind would neceifa- 
rily produce inconvenience to the neighbourhood, both 
by the diilurbance which-the inmates of the houfe would 
create, and by drawing to the fpot a large refort of perfons, 

H 2 fuch 
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fucli as the parents and friends of the children ; and it la 
therefore that fpecies of bufinefs which would have 
mofl: prominently offered itfelf as fit to be excluded. It 
is certain that the words of the covenant in fome places 
relate to that fpecies of trade which is carried on by 
means of fale and an open exhibition of trade i but can we 
say that the word “ bufinefs” does not comprize fuch an 
occupation as the prefent ? It feems to me that we can¬ 
not i and as to the intention^ if the party had it in his 
contemplation either to fccure his own privacy or that 
of the neighbourhood, there can be no doubt that this 
is a fpecies of bufinefs that he would have particularly 
excluded. He has not done fo by exprefs words ; but 
Hill the words are fufilcient, and the intention is clear. 


Grose J. 1 think this was a wife provifion on the 
part of the landlord 9 there is not any bufinefs more 
likely to injure a houfe than that of a fchoolmafier; and 
it was proper, by way of fecuring the neighbourhood 
from annoyance. 


Le Blanc J. I do not think that the meaning of tho 
parties can be fairly confined to trade, becaufe they have 
ufed in addition the word “ bufinefs 5” which muft be 
intended of fomething not falling within the defeription 
of trade. The queftion then is, whether a fchool, to 
which the public at large are invited to fend their chil¬ 
dren, does not fall within the words of the covenant. 
1 think it does *, and if fo, there is no doubt it falls within 
ihe mifehief intended-to be provided againfi. 


Batlsy j. concurred. 


Judgment for the plaintiff. 
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The King againjl The Mayor and Citizens of 

Chester. 


pARK moved for a mandamus to the mayor and where a 

citizens of Chefur^ to hold a general aflembly for the corpordtion"Jf 
eleftion of 24 aldermen and 40 common-councilmen, citizens 
and to proceed to fuch elections. The queftion meant 
to be raifed-was whether the elections of thefe officers words: 

Quf)d ipfi 

ought to be annual. By a charter of incorporation & fuccedoies 

granted by King Henry the Seventh, in the 21ft yeat of psVuum^%«- 

his reign, to the citizens and commonalty of Chejiery and 

confirmed by a charter in the 16th of Elizabethy it was 

granted (inter alia) in the following terms : “ Volumus in aiderman- 

, , nos, net- 

etiam damns & concedimus pro nobis & heredibus non 40 alios 

noftris preefatis civibus & communitati heredibus & civitati”pro” 

fucceflbribus fuis, quod ipfi et fucceflbres fui in perpe- !i°ioXuaS"* 

tuum fttwulis annis fuccefftvis vicinti quatuor concives ehgere 

j & j M ^ faccrc & cicaro 

civitatis prxdiflie in aldermannos nec non quadragmta fofwi;"' and it 

. . r I • • . f • appeared that 

alios cives ejufdem civitatis pro communi confilio civi- in the year 

tatis illius eligere facere et cre^xc poJfifitJ* Then followed two^fohowing 

a provifion for elejSling a recorder, and there were other 

pig)vifions alfo for eledling annually a mayor and the oftJ^eAocom- 
* . ^ mon-council- 

other corporate officers. The only infiances of ufage men had been 

which were fet forth in the affidavit in fupport of the which time the 

motion, were in the year i<l93, and the two following not^^J eltft^^i^he 

years, in each of which an eledbion of 40 common- or 

councilmen was fiated to have taken place. The affi- oilmen an- 

• nuully; the 

davit alfo fet forth a return made by the mayor and citi- Court refu fed 
zens to a mandamus granted by this Court in the year whith was 

applied for in 
order to raife 

the queflion againfl the ufage whether the ele-^ions of thofe ofCcers ought to be annual, 
there being another remedy open to the parties making this application. 
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1693, o" application of R, Brett and eight others to 
be rc'floretl to the office of common>councilmeny to 
\\ hiili rhe mayor and citizens made a return that it was 
gi.iiued by the faid charter of H. 7. that the citizens and 
commonalty Jliould or might annually eleQ: 40 citiaens for 
the common council, and that the faid R. Brett and the 
eight others were duly ele^ed and continued in the 
office of common-councilmeu for one vear, and at the 
expiration of that year other citizens were eledfed in their 
Read 5 which return as was alleged was never falfihed or 
vacated. 


To a queftion put by Le Blanc J., Park admitted that 
the ufage with refpeft to the election of aldermen and 
common-councilmen (ince the times mentioned in the 
affidavit had been contrary ; but he relied on the express 
words of the charter of H. 7., which charter he faid had 
been confirmed in Rex v. Amery {a), []Lord Ellenbo^ 
rough C. J. The words of the charter are not compul- 
fory i they are eligere poffint, u e, they have power, but 
are not compelled tq. eled. It is an extremely unufual 
practice, I believe, in corporations, as founded either 
upon ufage or charter, to ele£l all the corporate officers 
annually.3 It is fo at Scarhorougbi and the pra£t:icc was 
upheld by mandamus from this court {b). 

Lord Ellenborough C. J. Befides the Scarborough 
cafe, where the ufage prevailed, there was another cafe 
I believe in the time of Lord Kenyon^ where an ufage had 
prevailed I may fay almoft againfi: the words of the 
charter; but the Court would not interfere againft a 

(a) % T. JR. 5x5. 4 T. A laa 

th) Sir, XiSo. The cafe of the Coiporation of Scat borough. 

long 
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long continued ufage upon the words of a charter which 
were in any degree doubtful. Here the ufage has 
been uniform for upwards of a century, and is not in- 
confiftent with the words of the charter. I am not 
therefore for difturbing it at tliis day by granting the 
rule, efpecially where another remedy is open to the 
parties. 

Per Curiam (^’), Rule refufed {d), 

(c) Grofe J. was abfent, and continued fo dating the remainder of 
the term. 

(d) Sira. 623. I'oot v, Frov/se, 


Haslope againji Thorne. 

PON a rule nifi for delivering up the bail-bond to be 
cancelled, and entering a common appearance for 
the defendant, upon the ground that the affidavit to hold 
to bail did not contain the deponent’s true place of 
abode the affidavit ran thus: “ A. j?., clerk to 
Laiincelot Haslope^ of America-fquarei in the city of 
Londoni ffiip-infurance agent, maketh oath and laith,” 
&c. 


Abbott^ who oppofed the rule, relied on this being the 
ufual form of fuch affidavits, upon which the Court had 
been in the habit of a£ling for a length of time. 


BoweUi in fupport of the rule, contended that place of 
abode meant the place where the perfon ufually flept, 


(.7) By r«!c of Mich. x '$ Car. %. it is ordered that the true place 
of abode and the true addition of evcr>' peifon \vlio fiiall make adidavit 
in coutt bcic, dull be inferted ii> iuch affidavit. 


H 4 


1813. 


The Kin« 
agaii.ji 
Tlie Mayor 
and Citizens of 
CuftSTER, 


Sruh.fd.'ly, 
rdiu^ry 3d. 

In an affidavit 
to lit'i'1 to ll.l’lj 
tliu pl.iintiit’s 
cif.-ik may date 
liiv place of 
alioiic to be the 
offisC x.’hcrc he 
is tnii'loycd the 
gn-ati r part of 
tlu- day, though 
at iiiglit he 
llvi-ps at an- 
olhci place. 


which 
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1813. 


HaSL0F£ 

agniiift 

Tbokke. 


fthnrfday^ 

Feb. 4tht 

A writ of error 
in parliament 
may be non 
profled without 
carrying over 
the tranfeript 
to the court of 
?rror* 


which he faid in this cafe was at Camberwell and not in 
London^ 

Lord Ellenborough C. J. faid that the words ‘‘ place 
of abode” did not neceflarily mean the place where the 
deponent fleeps ; that the object of the rule of court was 
to afeertain the place where the deponent was moft 
ufuatly to be found, which in the prefent cafe was the 
office at which he was employed during the greater part 
of the day, and not the place whither he retired merely 
for the purpofes of reft. It is the fettled form of almoft 

t 

all the affidavits fwearing to fervice. 

Le Blanc J. added, that it had been the conftant 
praftice to receive affidavits in this form. 

J^er Curiam^ Rule difeharged. 


Milborn againft CovvLJaATnii. 

JN this cafe the defendant brought a writ of error re» 
turnable in parliament, and was thereupon ruled tq 
tranferibe, and he accordingly paid the tranfeript money, 
but the tranfeript was not carried over in the laft feffiohs 
to the Houfe of Lords. In this feffions the defendant 
was informed that the tranfeript was ready to be carried 
over \ whereupon he non-proffed his own writ of error. 
A rule having been obtained for fetting afide the judg« 
ment of non pros for irregularity, 

Richardfm Ihewed caufe againft it, contending that the 
defendant was at liberty, according to the practice, to non 

pros 
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-pros his own writ of error in this cafe^ and he cited Salt 
V. Richards (a). 

Littledahy in fupport of the rule, urged that according 
to the cafe of Salt v. Richards^ if the defendant was at 
liberty to non pros his own writ without carrying over 
the tranfeript to the court of error, the plaintiff would 
thereby be deprived of his coffs. 

Lord Ellenborough C. J. It is the conftant and 
eftabliflied praftice, and I find upon enquiry from tlie 
officers that the ufage has prevailed without exception for 
30 or 40 years. 

Le Blanc J. added, that the fame pra£lice was allowed 
in the Exchequer Chamber. 

Per Curiam^ Rule difeharged with Cofts. 

(a) 7 III. 


1813. 


ng2injl 

Coi’CLAND. 


Price as:ainfl Hollis. rhur/d^y, 

^HIS was an a£lion tried before Chambreh at the fum- Where two 
mer aflizes 1812, for the county of Southampton^ for ^ be 
money had and received, and on an account ftated. The , pr^lilona^^ 
obie£I; of the action was to recover the fum of c c/., part 

, , , , JF****- coi.UruvTion of 

of the money taken by tlie defendant (under-fheriff of an aft of par- 

Hamp/bire) as poundage on executing a writ of elegit. ^^Tchll opi° 

The defendant had taken poundage on the' whole debt fu'ch" 

inftead of computing it upon the annual value of the opinion was 

* , * cor.lidi.rcfl as 

final diiil con- 

clufive, though it recommended the printed ftat. to be compared with the pailiament- 
vtll before the matter was iectlcd, under a doubt whether the Aatutc vyas not mil- 
priated. 


eftate 
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io6 


1813. 

Price 

iTgainJi 

Hollis. 


eltate extended, contending that although writs of elegit 
are mentioned in the recital of the i6th fe£lion of flat. 
3 G. I. r. 15., yet as they are omitted in the enabling 
part, the flieritFs right to full poundage under the for¬ 
mer flatute is not reftrained by the 3 G. i. It was 
proved that the parties had agreed that a cafe (hould be 
laid before a gentleman of the profeflion for his opinion, 
and that they would be bound by fuch opinion. The 
opinion was given by that gentleman in favour of the 
IherifPs claim, but he exprelTed a doubt whether the 
variance between the recital and the ena£ling pan, in the 
latter of which writs of elegit are omitted, migV.t be any 
thing more than a mifprinting of the ilatute 5 and recom¬ 
mended that the printed llatute (hould be compa;v>'i vv^’th 
the parliament-roll before the matter was fettled. It 
was contended that the under-fherifF had no right to the 
full poundage, but was reftrained by the 3 G. i. r. 15. 
yi . 6,, and that the opinion given was founded upon a 
mifconftru£l;ion of the ftatute ; and farther that as it was 
a doubtful and not a decifive opinion, the plaintiff was 
not bound by it, but \ras at liberty to litigate the quef- 
tion in this a£lion. A verdi£l: was taken for the plain¬ 
tiff, upon an underftanding that the defendant was to 
bring the matter before the Court 5 and accordingly in 
the laft term 


Gafelee obtained a rule nifi for a new trial, upon the 
point whether the opinion was final or not. 

Pell iSerjt. and E. LaweSy who (hewed caufe, main¬ 
tained that the opinion was not final, inafmuch as it 
profefl'ed to doubt the accuracy of the words of the 
printed ftatute, and recommended a farther ftep to be 

9 taken 
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taken before the matter was fettled, in order to remove 
that doubt, viz. the comparing the printed ftatute with 
the parliament-roll; and therefore until that comparifon 
was made, the opinion refted upon an imperfeft ftate- 
ment, and could not have a binding cfFe£l:: and upon 
examination it might turn out that the printed (latute 
was incorre£I, and it was incumbent on the defend¬ 
ant to (hew that the words of the ftatute on which he 
relied had not been mifquoted. 


1813. 


PRiCfc 

ffgilinjt 

Houlis. 


But the Court (fl) were clear that the opinion was 
pofitive and decifive, notwithftanding the recommend¬ 
ation that the parliament-roll ftiould be fearched. The 
parties had agreed to abide by that opinion, and when 
given it was in the nature of an award, and became final 
between them, and the Court would not look into it to 
fee whether it was ftriftly right. If the ftatute was 
mifprinted, it was incumbent on the plaintiff to fliew 
that fad^. Not having done fo, it muft be taken to be 
correft. 

Rule abfolute. 


Gafilee was to have fupported the rule. 


(4) Lord Mlknlonugh C. J. had left the Court. 
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loS 

1813. 


nurfday, 
feb. 4th. 

Where an ad- 
Tcvtifement 
rel'pefling a 
Aolen child 
promiied a re* 
ward to the 
perliin who 
would give in* 
formation 
whcrethr child 
was, fo a» that 
he might be re- 
flored to his 
parents, and 
the plaintiff 
communicated 
to the defen¬ 
dant her fufpi* 
cion where tlie 
child was, in 
order to put 
the matter into 
his hands for his 
benefit, if he 
chofe to run 
the rifk, and 
the child was 
aftenvards 
redored to its 
parents by the 
exertions of the 
defenriant aft- 
ing upon the 
plaintiff’s com¬ 
munication ; 
Held, that the 
plaintiff could 
riot rccorer 
from the de¬ 
fendant, to 
whom the re¬ 
ward had been 
paid, either the 
whole or any 
portion of it. 


Fallick Barbek. 

was an a£lioii for money lent, money paid and 
expended, money had and received, and on an ac¬ 
count ftated, whicli was tried before Chambre J. at the 
last aflizes for the county of Southampton, 

The obje£l: of the a6!:ion was to recover a reward, or 
a portion of a reward of a hundred guineas, which had 
been offered by public advertifement for the difeovery of 
a child that had been ftolen from its patents, which re¬ 
ward had been paid to the defendant. The advertife- 
ment, dated the 15th December 18li, was intituled, 
“ 100 guineas reward and after the ufual deferip- 
tion of the child and the woman with whom it had 
been lafl feen, concluded thus, 

“ Whoever will give information where the child Is, fo 
as that he may be reftored to his parents, fhall receive 
the above reward of 100 guineas, to be paid (on the 
child being reftored), by the churchwardens of the 
panfh of Saint Martin Ongar^ 29, Saint Martin*s-Lane^ 
Canon-Jlreet** The child in queftion was at this time in 
the cuftody of a Mrs. Magnefs, Gofport^ where the 
plaintiff and defendant refided. The plaintiff having 
been employed to work for Magnefs^ obferved the child 
at her houfe, and knowing that fhe (Magnefs) had never 
had a child, communicated to the defendant her fufpi- 
cion that this might be the ftolen child, at the fame 
time obferving that fhe had told this to the defendant in 
order to put it into his hands for his benefit, if he 
chofe to run the rlik ; that he was to do as he liked, 
but as fhe apprehended it would injure her, fhe gave 

3 him 



V>9 

1813. 

Fax. LICK 
agaittft 

Barbkr. 


A rule nifi having been obtained by Gafeleey in laft 
Mifhaehnas term, for a new trial. 

Pell Serjt. and Bayly fliewed caufe, and contended 
that the jury by their verdict had decided that the plain> 
tilF was the perfon who led to the difeovery, and there¬ 
fore in ilriflnefs die was entitled to the whole reward; 
but although the jury have given only a part, when they 
would have been authorized by law to give the 
whole, it does not therefore follow that it is compe¬ 
tent to the defendant who wrongfully retains the whole, 
to impugn the verdi 61 on that account. Perhaps in¬ 
deed as there can be no doubt that the plaintiff con* 
tributed information material to the difeovery, the ver- 
di£^ is maintainable as it {lands, upon the fame principle 
that an aftion is maintainable by one of feveral contri¬ 
butors to a fweepflakes againfl the ftakeholder to recover 
the {hare of his contribution. Here the jury have found 
what diare is due to the plaintiff; and if it appears that 

ihe 
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him the information under a pledge of fecrecy. In con- 
fequence of the defendant’s exertions the child was re- 
flored to its parents, and the defendant received the re¬ 
ward of 100 guineas from the magi (Irate at Gofport^ to 
whom it had been tranfmitted. There was no doubt 
that the defendant’s exertions were the immediate caufe 
of the difeovery ; and Chambre J. in his obfervations to 
the jury, exprelTed an opinion that the plaintiff’s com¬ 
munication of her fufpicion to the defendant, under the 
circumftances and in the way in which it was made, 
was not fuch information as the advertifement re¬ 
quired ; but they found a vcrdifl for the plaintiff with 
30/. damages. 



i 8 i 3 - 


Faluck 

aSifinJi 

Bakbek, 
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{he is entitled in equity and good confcience, at leaft 
to a portion of the reward, the Court will not di/lurh 
the verdidi:, according to the cafe of Deerly v. The 
Dutchefs of Ma%arine (a), Edtmndfon v. Machell (^), and 
Cox V. Kitchin (r), in which latter'cafe the rule was laid 
down to that extent by Buller J., even where the verdift 
is contrary to law, 

Gafelee^ contr^, flopped by the Court. 

Le Blanc J. (d). I think that there ought to be u 
new trial. It feems to be admitted that the verdidl is 
againft law ; and I do not accede to the propofition that 
it is agreeable to equity and good confcience, for it is 
clear that the plaintiff never meant to be the difcoverer, 
on the contrary, fhe declared, that fhe was apprehcnfive it 
might injure her, and that fhe would put it into the defen¬ 
dant’s hands for his benefit. On the part of the defendant 
there is not any undertaking, either exprefs or implied, 
to allow the plaintiff a fhare of what he might recover 5 
indeed it is negatived by the cafe which ftates that it was 
told to him for his benefit. The plaintiff therefore is 
not entitled to any portion of the reward. I agree with 
the law as laid down by the counfel for the plaintiff, 
that if fhe had been entitled to the whole, I would 
not have fet afide the verdifl at the inftance of the 
defendant, becaufe a part only was given, but in my 
view of the cafe the plaintiff was not entitled to any 
part. 

(fl) tSu/k. 646. (b) a T. J?. 4. (f) 1 Bof, & Pull. 338. 

{i) LovU Eilenlorough C. J. was abfent. 


Bayley 
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Bayley J. The party promifing to pay the reward, i8i3« 
which conii/led of one entire fum, could only be liable “ 

rAI.r,ICK 

to one a£Iion at the fait of the perforf who gave tlie agawd 
^ , , Barber. 

information whereby the child was reftored to its pa¬ 
rents. The plaintiff was not that perfon, (he had given 
no fuch information to the party promifing the reward, 
but only to the defendant, by whofe exertions the child 
was reftored 5 fhe therefore could not have maintained 
any action upon the original promife. Then as to her 
claim to contribution, it appears that fhe communicated 
her fufpicion as a fecret to the defendant, for his ben efty 
if he chofe to run the rifle, which flie declined. It is 
impoflible after this to fay that the plaintiff has any 
right to call on the defendant for any part of the 
money. 

Rule abfolute. 


Lang and Another, Allignees of Bazeley, 
a Bankrupt, againfl Gale. 

A SSUMPSrr : the declaration ftated that Chrifopher The word 

ft . -It month may 

Savile was feifed in fee of a meffuage with the mean lunar ot 

appurtenants, fituate at Oakhampton in the county of roomh**^accord- 

Devon^ as mortgagee thereof, fubjefl to redemption by 

of the contra A- 

i»g parties; therefore where upon a falc of land on the a4th of ymntary^ it was agreed 
by the conditions of fale that an abfira^t of the title fhould he delivered to the pur- 
chafer within a fortnight Irom the date thereof, to be leturned by him at the end of 
two months from the laid date, and that a draft of the conveyance flionld. be delivered 
within three months from the ti id date, to be rc-delivcieti within lour mouths from laid 
date, and the purchafe to he completed on the *4tb of mailing a period of pie- 

cifcly five calendar months from the date of the fale and conditions, the word mot ths 
was held to mean calendar and not lunar months, by reference to the whole period {iv.d 
for the completion of the contraA. The condition for delivery of the dr ift of tlir- con¬ 
veyance within tlnee months, was not a condition precedent with rnpett to itNiIrli- 
very wiihiu the prccife time. 
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1813. 

Lang ' 

agiiafi 

Ga&k. 
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the plaintiiFs as affignees of Bazeieyf on payment of 700/. 
and intered: that the plaintiffs were entitled to the 
equity of redemption, and.the premifes were in the oc¬ 
cupation of Bazeley: that Savile and the plaintiffs being 

fo feifed, on the 24i^ of January x 811 expofed the fee- 

» 

fimple of the premifes to fale by auction on the following 
terms: (inter alia) That an abilra£t of the title (hould 
be delivered to the purchafer within a fortnight from the 
date thereof, and if he ihould think proper to take coun- 
fel’s opinion, or compare the abftra€l with the title deeds, 
he Ihould be at the expence thereof, and (hould return 
the abilra£i; with or without his approbation at tlie end 
of two months from the date thereof: that a draft of 
the conveyance (hould be delivered to the purchafer or 
his attorney ivithin three months from the date thereof, 
and (hould be delivered tp Mr. Collins within four 
months from the date thereof, and that the remainder 
of the purchafe-money (hould be paid on the 24th of 
June then next, when the purchafer (liould rec^ve his 
conveyance duly executed by all partips,. to be prepared 
by Mr. Collins at the expence of the purchafer. That 
the purchafer (hould be in the perception of the rents 
and profits of the premifes from the 24th of Juue^ on 
payment of the remainder of the purdMfe-money, and 
not otherwife: that if the purchafer (hould neglect to 
comply with all or any of the conditions, the depofit- 
money (hould be forfeited, and the fellers at liberty to 
refell the premifes, &c. The declaration then ftated, 
that by agreement in writing between the plaintiff's and 
the defeixdant, the defendant agreed to purchafe the pte- 
mifes at the price of 1450/., fubje£l to the faid condi¬ 
tions, anS the plaintiffs agreed to fell the fame to him 
at the faid price and on the (ame conditions. It then 

averred 
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averred mutual promifes of performance, and that after- 1813. 
wards within^ a fortnight from the date of the faid con- La no 

ditions, an abftraft of the title of the plaintiffs and Savt/e againfi 
' Gai.k. 


to the premifes was delivered by the plaintiffs to the 
defendant, and afterwards, ivithin three months of the date 
of the conditions^ a draft of a proper conveyance of the pre¬ 
mifes was delivered by the plaintiffs to the defendants attor¬ 
ney : and the plaintiffs went on *to aver that from 
thence until and on the 24tli of June they were ready 
and willing to have*performed the reft of the conditions 
on their part to be performed, of which the defendants 
had notice, 'f'he breach afligned was that the defendant, 
after the delivery of the draft and before the 24th of 
JuHCy by his attorney returned the fame, and on the 24th 
of June refufed to complete the purchafe, &c. The de- 
fendant pleaded the general iffue. 

At the trial before Chatnhre J. at the laft aflizes at 
Exetery it appeared that the premifes were fold by auc¬ 
tion to the defendant on the 24th January 1811 at the 
fum of 1450/., who then fubferibed his nanje to the 
contraft; that on the 7th of February following, an ab- 
ftraft of the title was delivered to him, which after feme 
helitation he received, and which being returned bn the 
9th by the defendant’s attorney with an indorfement 
made thereon, a fuller abftra£t was furniftiedhim. The 
draft of the conveyance was delivered on the 2^th of April 
* i8ii, and on the 30th the defendant declared that he 
would have nothing more to do with the contrail, and. 
was unable to perform it. It was obje£^ed tliat the 
plaintiffs could not maintain the a£lion, not having com¬ 
plied with the terms of the conditions, by delivering die 
draft of the conveyance within the time ftipulated j viz. 
three months from the date, which date was the 24th 
VoL. I. I of 
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1813. 

Lang 

eraihji 

Gals. 


of January, The delivery was on the 24th of Aprils 
three calendar months after the date; but it was con¬ 
tended, that the computation was tc be made by lunar 
months. This objection was faved for the opinion of 
the Court, fubje£l to which a verdi£l was given for tho^ 
plaintiffs. Pe// Serjt. accordingly in the laft term ob¬ 
tained a rule nili for entering a nonfuit. 


L.tnf Serjt., and Bayly^ now (hewed caufe, and ad¬ 
mitted the general rule that in legal proceedings the 
term month is to be intended lunar and not calendar^ 
the reafon of which is this, that the common law com¬ 
putes time according to the lunar month 5 but in eccle- 
(iaifical matters the computation is by the calendar 
month; and therefore where a ftatute fpeaks of fix 
months, in a matter which concerns ecclefiaftical pro¬ 
ceedings it (hall be computed by calendar months (a), 
and fo the words tempus femeftre in the ftat. of Weji, 2. 
c, 5. concerning quare impcdit were computed (^). This 
(hews that the word month may be underfiood either as 
lunar or calendar according to the fubje€l-matter to 
which it refers, or the underftanding of the parties ufing 
it. The queftion then is, whether by reference to the 
whole context of this agreement it does not appear to be 
the intention of the parties that it (hould be conftrued as 
calendar. Such a conftru£tion arifes almod of neceifity 
out of the contrail *, for it is to be completed, 'according 
to the limits prefcribed by the parties themfelves, on the' 
24^A of Juncy which is precifely five calendar months 
from the day of the fale. The parties therefore mull 
liave had it in their contemplation to regulate the inter- 

( a ) %IloU. Ahr, s%u si- mb, tyg, Cof>lej t, Co/Uhs, 

{b) 6J{ep.6i. CattJby^aSe, 


mediate 
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*5 


mediate periods of its performance by the fame ftandard 
which they have chofen for its final completion, and ac¬ 
cordingly when they ufed the word months fimply, to 
have thereby intended calendai months. But fuppofing 
this a wrong conftru£lioii of the word, and therefore 
that the delivery of the draft of the conveyance on the 
24th of April fiiould be deemed out of time, ftill the 
contra£f fubfiils, unlefs it can be fhewn that a delivery 
within the fpecified time was a condition precedent. 
There are no words of condiclon annexed to this parti¬ 
cular (lipulation, and it does not feem eflential to the 
naru: .* of this contraT that it fliould be conftrued as 
fujh, ani i.ie party by not obje£l:ing to the delivery at 
the time, iias fhewn that he confid^red it otherwife; the 
fubftance of the ll.pulation was only to fecure to the 
purchafer a dellveiy within a reafonable time. In Hall 
v. Cazenovf (o), where a charter-party contained a cove¬ 
nant by the owner that the fliip fiiould fail on a fpecified 
day, and the owner afterwards brought an a<SHon of co¬ 
venant for the freight, it was held that he need not aver 
that the Ihip failed on that day, although the defendant 
(the freighter) covenanted to pay the freight in confider- 
ation of every thing above mentioned : that cafe, there¬ 
fore, is a ftrong authority in favour of the plaintiff. At 
all events the defendant has difpenfed with the perform¬ 
ance of the condition, by not objedling at the time when 
the draft was delivered to him. 


1813. 


l.ANO 

againjl 

Oals. 


PAl Serjt., and Gifford^ contrl, denied the inference 
attempted to be raifed on the other fide from the circum- 
ftance of die parties having fixed upon the 24th of Junt 


(4) 4 £ 4 j?, 477 . 

I a 


as 
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Lano 

againji 

Gale. 


as the final limit of the contra^): \ indeed, they contended 
that the inference was dire£fcly the other way, becaufe 
it was clear by fixing that period, that where they meant 
calendar months they have fo cxprelTed it. If the con¬ 
text is to be reforted to in order to explain the meaning 
of the word months, it is obfervable that they have 
limited the performance of one of the conditions to a 
fortnight,, a period which has relation only to lunar com¬ 
putation. It may then at lead: be affumed that there i$ 
nothing to fliew that the parties intended to ufe the word 
month in a fenfe different from its ordinary acceptation 
in legal inftruments, which is confined to lunar months ; 
and if fo the delivery of the draft of the conveyance on 
the 24th of April was out of time. The only remaining 
queftion is, whether a delivery within the time fpecified 
be not a condition precedent. The condition was im- 
pofed by the vendors upon themfelves for the benefit of 
the purchafer, and is the fame thing in effeft as if they 
had agreed to deliver him a fpecific thing upon payment 
of a fum of money, in which cafe it never could be con¬ 
tended that he would be bound to pay the money before 
delivery of the thing. Here the precife time for the de¬ 
livery being fixed, it is not competent to the plaintiff to 
fubflitute another time \ hut the defendant has a right to 
infift upon performance in the manner agreed upon. If 
fo, the plaintiff has failed in proving his averment, 
which for the reafons above alleged, is a material one. 
As to the argument that the defendant has difeharged the 
plaintiff from the performance by not infilling upon it at 
the tkne of the delivery of the draft, it is fufficient to 
fay that if the plaintiff would have availed himfclf ©f that 
di£chai;ge, he iliould have framed an averment to that 

3 effeil 
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efFedl: according to the mode adopted in Jones V. Bark- 
ley (a). He cannot do it under the prefent averment. 

Le Blanc J. (k). Several points have been agitated 
in the difcuffion of this cafe, but I do not feel it neceflary 
to go into all of them, becaufe, upon the firft, the Court 
are clearly of opinion in favour of the plaintiff. I allude 
to the point refpc£l;ing the time within which the draft 
of the conveyance was agreed to be delivered to the pur- 
chafer. It is very true, as has been Bated, that in mat¬ 
ters temporal the term month is underftood to mean 
lunar month, whilft in matters ecclefiaftical it is deemed 
calendar, bccaufe in each of thofe matters a different mode 
of computation rcfpcftively prevails: the term, therefore, 
is taken in that fenfe which is conformable to the fubjedt- 
matter to which it is applied. Still in matters of con- 
tradt the queftion will ever be, what was the intention 
of the contradling parties at the time when they made 
ufe of the word. Looking at this cafe, I think the parties 
clearly had in their contemplation calendar and not lunar 
months. The date of the fale is the 24th of January^ 
and the conditions provide for the delivery of an abftradl 
of the title to the purchafer within a fortnight from that 
date, which is to be returned by him at the end of two 
months. The draft is then ftipulated to be delivered 
within three months, which is to be re-delivered to 
Colling within four months, and final payment to be made 
on the 24th of June following. This completes a period 
of exadlly five calendar months from the date of the 
fafe, and fhews clearly that the parties had in their con¬ 
templation, in the prior limitations of two, three, and 

(/») J)ovg^ 684. (t) Lord Elltnlwough C. J, was abfent. 
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four months, the fame refpe£fcive portions of time as in 
the ultimate limitation, which is calendar and not lunar 
months. As to the other point, it is clear that it is a 
condition-precedent that a draft of the conveyance (hould 
be delivered to the purchafer, the queftion is, whether 
it muft be done by a particular day. It is not ne- 
ceflary, however, to enter upon that queftion; if it were, 
It might perhaps be material to advert to the rule that 
where a condition does not go to the whole conlidera- 
tion (a) of the contra61:, but to a part only, it is not a 
condition-precedent. 


Baylet J. I am of the fame opinion upon both 
points. It was not a condition-precedent that the draft 
(hould be delivered by a particular day j for I do not con- 
iider the precife time of the delivery as an eflential in¬ 
gredient in that condition, which was meant only to 
fecure a delivery within a reafonable time. Upon the 
other point it feems to me, on referring to the particulars 
of fale, that months were intended as calendar months; 
and this conftru£lion is a beneficial one for the defend¬ 
ant, for by the conditions he is allowed two months for 
examining the abftra^, and one for the draft of the con¬ 
veyance; therefore, by conftruing them calendar the 
time allowed him is enlarged beyond the period of lunar 
months. 

Rule difeharged. 


(«) See Hffvilock v. Ctidcsi 564. 
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Pinero, Gent, againji Hudson. 

j^BBOTT fhewed caufe againft a rule obtained by 
Efpinajfe for fetting afide the fervice of a writ of 
attachment for iriegularity. The irregularity alleged was 
in the Englifh notice, which was to appear at the return 
of the writ, being the 28th day of November <812, 
which dates were in figures, and not in words at length, 
which it was contended the ftatute of 5 G. 2. r. 27./1. 
4. required. He contended that according to the cafes 
of the Weavers* Company v. Forreji (a), Elliott v. Par¬ 
rott (^), and ^teel v. Campbell (r), notices were not held fo 
ftriiff. 


Fridayt 
JFeb. 5 th. 

The Englijb 
nonce i<* 
pear at tlir 
toot of a Wi lt 
of attachoif-nt 
mnfV Contain 

the date of the 
day of ap- 
o-ar-jnee in 
oril.c at 
Itniilh, not 
Agurew 


Bayley J. (the only Judge in court) was of opinion, 
that as by the firft fe£fion of the fiatute it is required 
that the proceedings (hall be written in words at lengthy 
the fourth feiSlion, which requires that upon every copy 
of fuch procefs there (hall be written in like manner an 
Englifh notice, muft by reference to the firft fe£Hon be 
taken alfo to mean in words at lengthy and therefore 
made the 

Rule abfolute. 


(«) Str, 


{k) BarntSy 4 * 5 * 


(tf) I Ttmt. 424. 
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A bond gWen 
to paridi 
officers leciting 
that had 
taken a houfe 
in the parifh 
for a term of , 
7 years, and 
conditioned to 
indemnify the 
pariih again it 
any charges 
which they 
might fndaln 
on account of 
li. and his 
family becom¬ 
ing inhahitants 
of and belong¬ 
ing to the 
parifh, is not 
difcharged by 
JB's purchafing 
an eftate of the 
value of 30/. 
in the parifh, 
and refiding on 
it upwards of 
40 days, after 
the expiration 
of the 7 year’s 
' leafe. 


Edwards and Another agamjl Bobbit. 

J^EBT by plaintiffs as furvivors of John Watfotiy on 
bond dated 3d OEioher 1794 for 300/. The de¬ 
fendant craved oyer of the bond^ which was given by the 
defendant as furety for one William Turner to Edwards^ 
Watfony and Cooky churchwarden and overfeers of the 
poor of the parifh of Dennington in Suffolk, He alfo 
craved oyer of the condition, by which, after reciting 
that Turner had taken a leafe of the Queen's Head inn 
belonging to the faid parifh, for 7 years from the icth 
OEioher 1794; and that he having^ a wife and fix infant 
children (naming them), it was agreed between him and 
the parifh officers and principal inhabitants that not- 
withftanding fettlement he and his family might gain 
by becoming inhabitants of the parifhy he fhould with a 
fufiicient furety enter into a bond in a p^yialty of 300/. 
to the parifh officers, in order to indemnify them againft 
any charges which they might fuftain on account of his 
(Turner)and his familybecoming inhabitants of and belong¬ 
ing to the parifh ; it was therefore agreed that Turner and 
the defendant or either of them fhould from time to time 
and at all times thereafter fully indemnify as well the 
abovenamed churchwarden and overfeers of the faid pa¬ 
rifh of Dennington and the colleflors for the poor of the 
faid parifh, which then were or thereafter fhould be for 
the time being, and their fucceflbrs and every of them, 
as alfo all other the inhabitants and parifhioners of the 
fame parifh and every of them for the time being, of 
and from all charges which fhould arife in refpedl of 
Turner and his wife and their faid children, or any child 

or 
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or children wherewith jhe faid wife then was or there¬ 
after might be pregnant, and alfo of and from all actions, 
&c. touching the matters aforefaid or any of them. The 
third plea then dated, that after the expiration of 
the term of 7 years in the condition mentioned, to 
wit, on the lothof December 1807, at &c., he the faid 
William Turner bond fide purchafed an eftate fituate in 
the faid pariih of Dennington for a fum of money ex¬ 
ceeding 30/., and bond fide paid the money for the fame 5 
and that afterwards (to wit), on &c., and for a long 
fpace of time exceeding the fpace of 40 days after fuch 
purchafe and payment. Turner continually refided in and 
occupied the faid eftate, to wit, at &c., and that neither 
the churchwardens and overfeers, nor the officers, pa- 
riihioners, or inhabitants of the faid pariffi, nor any or 
either of them, at any time after the making of the faid 
writing obligatory, and before Turner had refided in and 
occupied the faid laftt-mentioned eftate for longer than 
the fpace of 40 days, was or were in any manner 
damnified in refpe£l of Turner and his wife or any 
of their children, or touching any of the matters men¬ 
tioned in the condition Of the bond. Demurrer and 
Joinder. 

Marryaty in fupport of the demurrer, denied that the 
purchafe of the eftate and refidence thereon as ftated in 
the plea, fuperfeded the fettlement which Turner had 
previoufly acquired by becoming an inhabitant of and 
renting the Queen*s Head^ and gave him a new fettlement 
in the parifh in refpeeft of fuch eftate. But admitting 
that it did, ftill he contended that it made no difFcrence 
as to the defendant's liability, becaufe, according to the 

exprefs 
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cxprefs terms of the condition, the defendant was bound 
to indemnify the pari(h againil the confequences of 
Turner and his family becoming inhabitants of and be¬ 
longing to the parifh : the language of the condition is 
precife, it is, “ notwithftanding any fettlement Turner 
and his family might gain by becoming inhabitants of 
the parifti,” and not merely by his becoming the occu¬ 
pier of the particular houfe. But if the defendant’s plea 
be fuftainable, then if Turner had removed at the expi¬ 
ration of the firft quarter of a year to another houfe in the 
parifh, and refided in it long enough to gain a fettlement, 
the bond would have been fufpended. As to the period to 
which the condition is made to extend, the condition re¬ 
lates as well to children then born as to any child or chiU 
dren which the wife thereafter might be pregnant with^ fo 
that it is clear the intention of the parties was to extend 
the indemnity to events which might happen after the 
expiration of the feven years. Here the Court inter¬ 
rupted Marryaty and called upon the other fide. 


Abhotty contra, contended that the indemnity was li¬ 
mited to the period of the feven years for which the 
leafe was granted. The condition of the bond recites 
the taking the leafe to be the occafion of the defendant’s 
entering into the fecurity, and every thing muft be con- 
ilrued with reference to that occafion, and not be ex¬ 
tended beyond it. If therefore the parifli was damnified 
by confequences which did not arife out of the inhabit¬ 
ancy under that leafe, but out of an inhabitancy un- 
conne£):ed with it, or which happened after the leafe 
expired, in either cafe the defendant would not be 
liable. 


Lord 
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Lor'( Ellenborough C. J. The condition applies 
in terniinis to Turntr^s becoming an inhabitant of and 
belonging to the parifh, and the confequences which 
might refult from it. One of the confequences was his 
acquiring a fettlement by renting and occupying the 
Queen*s Heady and thereby in cafe, of poverty becoming 
chargeable to the parifh. This was what the parifh 
officers intended to fccure the parifh againft at the time 
when they let the houfe to Turnery and this confequence 
has happened notwithftanding what the plea alleges 
of his having fubfequently purchafed and refided on 
an eftate in the parifh, which might have conferred a 
fettlement upon him there if he had not gained one 
before, but having a continuing fettlement there already, 
he could not gain a fecond fettlement. There is no 
fuch thing as a cumulative fettlement known in the 
law. 

Batley J. The parifh was damnified after the feven 
years by a fettlement acquired during the feven years. 

Judgment for the Plaintiffis. 


*23 
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Devife to the 
uJe of y/., 
only furviving 
fin of J. S.y 
for life, and to 
his 6r(i and 
other (bnsy 
&c.> and fur 
default of fuch 
ifTue to the 
ul'e of the firft, 
fceond, and 
of all and 
every other 
ton and fins 
of y. S. la'.v- 
fully to be Is- 
goUcni and t!ie 
fieirs male of 
the body of 
luch hrd and 
other ions, 
with piovifo 
that the laid 
A. and his 
hit) and other 
fnns, and aliO 
the ht (I and 
other fbns 
hereafter to he 
born of the faid 
y. S. (houid 
refidc at the 
family houfe, 
See .: Held 
that the fecond 

foil Ol y. S.y 

hrn'^efire the 
date of the 
will fhould 
take upon the 
death of 
A without 
i/Tuc. 


Doe on the feveral demifes of William and 
Thomas James, otherwife Morgan, againjh 
Hallett. 

IN eje£^ment brought to recover pofleffion of feveral 
meffuages and lands in the parilhes of Kinthury and 
Hungerfordy in the county of Berksy tried before Wood B. 
at the Jaft Lent affizes for that county, the plaintiff re¬ 
covered a verdift fubjeft to the opinion of this Court oil 
the following cafe. 

John James being feized in fee of the premifes in 
queftion by his will duly made and publifhed, dated the 
8th day of December 1768, devifed all his manors, mef- 
fuages, lands, tenements, and hereditaments, and real 
eftates in the counties of Berks and WiltSy unto Sir 
John Filmery Sir Jhomas Heady and William Black- 
Jloniy Efquire, and their heirs, to the ufe of his wife 
Alice James for and during the term of her natural life, 
and from and immediately after her deceafe, then he 
devifed as follows, “ to and for the ufe and benefit of 
William Heady only furviving fon of the faid Sir Thomas 
Heady until fuch time as he fhall attain his age of 24 
years, (with power to the truftees to let the premifes, 
receive the rents, and lay out the furplus for his benefit, 
over and above what fhould be deemed fufiicient for his 
maintenance 5) and after he fhall fo attain his age of 24 
years, then to tlie ufe of him the faid William Heady 
for and during the term of his natural life, and after the 
determination of that eftate, to the ufe of the faid Sir 
John Filmery Sir Thomas Heady and William Blackjloney 
and their heirs, for and during the life of the faid William 

Head^ 
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Heady in truft, to preferve the contingent remainders 
hereinafter limited from being defeated, and immediately 
after the deceafe of the faid William Heady to the ufe'of 
the firft, fecond, third and of all and every the other fon 
and fons of the body of the faid William Heady lawfully 
to be begotten, one after the other, according to their 
priority of birth, and the heirs male of the body of fuch 
firft and other fons refpe^lively ifluing, and for default 
of fuch ilTuc, to the ufe of the jirjlyfecondy and of all and 
every other fon and fons of the faid Sir Thomas Head, 
lawfully to be hegcttetiy according to priority of birth, 
and the heirs male of the body of fuch firf and other fons 
refpe£lively iffuing, and for default of fuch iflue, to the 
ufe of him the faid Sir Thomas Heady for and during the 
term of his natural life. Then followed limilar limita¬ 
tions to the ufe of James Morgatiy John Heady Richard 
Heady James Heady and Charles Heady refpe<Slively for 
life, remainder to the ufe of tlie truflees to prefervt* 
contingent remainders, remainder to the ufe of the 
firft and fecond and all and every other fon and fons 
of the faid James Morgatiy Johny Richardy James and 
Charles Head refpe£tively, lawfully to be begotten in the 
fame terms as limited to the fons of William Heady 
and in default of fuch iflue to the ufe of his (the tefta- 
tor’s) own right heirs. The will then proceeded thus: 

Provided always and for preferving the memory of my 
family, and continuing my faid freehold eftates in the 
name of my faid family, I do hereby declare my will 
and intention to be that all and every the perfon and 
perfons who from and immediately after the deceafe of 
my faid wife fliall, by virtue of the limitations herein¬ 
before contained, be entitled to the immediate eftate of 
freehold in my faid manors, lands, tenements, and here- 

ditaments. 
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ditamentSi (hall take and ufe the firname of James only, 
and take and bear the coat armour of my family only, 
and the better to enable him and them fo to do, that 
he and they {hall and do within 14 months after he and 
they (hall become fo entitled, petition for ami endeavour 
to procure an a£k of parliament for that purpofo. if 
fuch perfon who lhall be fo entith^d as afortfud, ihall 
not petition for and endeavour to procure fuch an as 
aforefaid, then my will is that fuch perfon fo relufic.g or 
negle£Iing the fame fhall take no benefit by this my 
will, but that in fuch cafe my faid manors, lands, tene¬ 
ments, and hereditaments (hall go over to the perfon 
who by virtue of the limitations hereinbefore contained 
fhall be entitled to the next immediate remainder in the 
faid premifes, and who (hall take and ufe the name and 
arms of James only, and fhall and will within 14 
months from the time he or they fhall become fo en¬ 
titled, petition for and endeavour to procure fuch an 
a£l: as aforefaid, as if fuch perfon or perfons who fhall 
refufe or negle£I to petition for and endeavour to pro¬ 
cure fuch a£t as aforefaid were naturally dead. Pro¬ 
vided alfo, that the faid William Head and his firft and 
other fons, and alfo the firft and other fons hereafter to 
he born of the faid Sir Thomas Head^ and the heirs male 
of their refpe^five bodies, fhall from and immediately 
after they fhall refpeftively become entitled to my faid 
manors, lands, tenements, and hereditaments, refide 
and live at my houfe at Denford aforefaid, and in cafe 
he or they fhall not refide and live at my faid houfe, 
then my will is that my faid manors, lands, tenements, 
and hereditaments fhall go over to the next perfon in re¬ 
mainder by virtue of the limitations aforefaid, who will 
and fhall refide and live at my houfe at Denford** 

12 


The 
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The teftator John James died in the month of January *^*3* 

1769, leaving his widow Alices the faid Sir Thomas Headf 

the faid William Head. Walter James Head another fon ^gainji 

Hallett. 

of Sir Thomas Head^ and the faid James Morgan ^ him 
furviving. 

William Morgan^ the father of the faid James, died 

about the latter end of the year 1762. 

Sir Thomas Head had had two other fons, both of 

whom died fome time before the date of the will, and at 

the date of the will William Head was the eldeft furviv- 
« 

ing fon of Sir Thomas Head, and Sir Thomas Head had no 
fon born after the date of the will. 

Upon the death of the teftator his widow Alice en¬ 
tered upon and enjoyed the eftates for her life, and upon 
her death, which happened in July 1769, the truftees 
under the will entered and took the rents and profits 
according to the dire£lions of the will, for the ufe of 
and until the death of William Head, the fon of Sir Tho» 
mas Head. 

William Head took the firname of James in addition 
to his own names, and died a batchelor under the age 
of 24 years in February 1777 J and upon his death Wal» 
ter James Head entered into poffeflion of the eftates, and 
took the firname of James : he is ftill living, and he and 
the perfons claiming under him have ever fince been in 
pofteihon. 

Walter James Head was bom in the month of February 
1759, and was perfonally known to the teftator before 
the date of the will. 

Sir Thomas Head died in October 1779. The faid 
James Morgan died on the 15th of September 18lo, leav¬ 
ing William James otherwife William Morgan, one of 
the leflbrs of the plaintift^ hi$ eldeft fon, and Thomas 

James 
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., his fecond fon. 

Dob 

againft The leiTor of the plaintiff, William James otherwife 

HALfcKTT. Morgan^ was in America at the time of his father's 
death, and had been refident there for fome years: he 
came to England on the 28th day of February in the year 
1811, and he and the other leiTor of the plaintiff within 
14 months after the death of their father, aifumed and 
have borne the name and arms of James ,* but with¬ 
out obtaining the king's licence for either of thofe pri¬ 
vileges. 

On the 13th of January 1812, the lelfor of the plain¬ 
tiff William James otherwife Morgan prefented a peti¬ 
tion to the Houfe of Lords, for leave to bring in a bill 
to authorize him to take and bear the name and arms of 
James yin compliance with the provifo contained in the 
faid will, and did obtain leave to bring in fuch bill; and 
fuch bill was brought into the houfe on the 22d day of 
the faid month of Januaryy and was depending in parlia¬ 
ment at the time of the trial of this a£lion. 

The cafe then found that the defendant Hallett was in 
pofTeffion, &c. The queftion for the opinion of the 
Court is, whether the plaintiff is entitled to recover. If 
he is, the verdi£l: is to ftand: if not, judgment of non- 
fuit is to be given : but at the trial, liberty was referved 
to either party to turn this cafe into a fpecial verdi£f. 

Frejlon for the Icflbrs of the plaintiff, contended, that 
under the limitation “ to the firft, fecond, and all and every 
other the fon and fons of Sir T, Head lawfully to be begot¬ 
ten," Walter James Heady the fecond fon of Sir T. H* at 
the date of the will, was not entitled to an eftate tail or 
any other ellate. He Aril adverted to the plan of the 

will. 
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will, the main objeft of which he faid was to provide 
for William Heady then a minor, and his male iiTue, and 
provifion is accordingly made for him during his mino¬ 
rity, and for his fons to be begotten, but it dogs not ap¬ 
pear that the teftator contemplated any other exifting foil 
of Sir T, H, at that time. Indeed he has exprefsly de- 
icribed William as the only furviving fon, which was 
certainly not the fadf, and the fubfequcnt remainder is 
confined to the fons of Sir T, H, « to be begoiteny* i. e* 
which were not then in being. There is therefore an 
entire omidion in the will of any exprefs mention of 
Walter Jamesy and he is not impliedly comprehended 
within the fubfequent limitation, unlefs it can be (hewn 
that the words to he begotten were intended to be ufed in 
the fame fenfe as begoiteny and farther that the words 
“ hereafter to he bornf which are the words ufed in the 
provifo, include a fon born before. It is laid down indeed 
in Co, Lit, 20. b, that procreandis fliall extend to the iflue 
bom before, for which the loEdw,^, 20. is cited in 
Lord Holds MS. note upon this paffage, who adds how¬ 
ever, but it is held that where the words were in pof 
terum procreandisy fons born before (hall be excluded on 
account of the peculiar force of in pojlerum,*' That was 
fo decided in 3 Leon, 87. Anon., and in Lomanc v. Holm- 
den {a) Lord Hardwicke adopted that cafe, for he there 
faid that if the words had been to be begoiteny they would 
clearly have defcribed an after-bom fon. There is no 
authority in which it has been held that in a cafe where 
the party is to take by purchafe, the words to be begotten 
may be conftrued the fame as begotten, Co, Lit, and the 
authorides founded upon it apply only to a cafe of de- 
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fcent. Here it is probable that the omtflton arofe from 
the circumftanee of this will having been copied from a 
former will made before the birth of Walter Jamesy but it 
matters t^)t whether it was by miilake or deGgn \ if it be 
fuch an omifilon as the Court is not at liberty to fupply> 
the leilbrs of the plaintiff are entitled to take advantage 
of it. There is no cafe which has gone die length of 
fupplying fuch an omiilion. Chapman v. Brown (a) was 
the cafe of a clear omiflion* yet the Court refufed to 
fupply it, but confttued the devife into an eilate tail in 
order to effe£luate the general intent, but there Lord 
Mansfield exprefsly took the diftin£lion, faying that a 
Court of juftice might conftrue fo as to imply an intent 
not particularly fpecihed, but could not from arbitrary 
conje£lure, chough founded on the higheft degree of pro¬ 
bability, add to a will or fupply an omiiEon. So in Clements 
V. Paskey HiL 1784, MS. ^note of Mr. Trowery which 
was a cafe fent from the Court of Chancery to this Court. 
Devife to A* for life, and after his deceafe to the firft 
and eldeft fon of the body of his (the teftator’s) nephew 
lawfully ifiuing or iffued, and for default of fuch iifue 
Chen likewife to the fecond, third, and every other fon 
of his nephew fuccelfively and in remainder one after 
another as they ihoold be in feniority of age, and the 
feveral and refpe£iive heirs male of the body of every 
fuch fecond, third and every other fon or fons, the 
eldeft of fuch fons an4 the heirs male of his body being 
always preferred before the younger. It was decided 
that the nephew took an eftate tail by implication, in 
ord^ to efie^uate the general intent, and let in the 
defendants of the lirft ibn. But in this cafe there is 


(n) 3JBNrr.i6x6. 
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i>ot any general intent to be collected from the context 
in favour of IVa/ter James s on the contrary) the words 
io he begotten are frequently ufed for the very purpofe of 
marking the dij[tin£Iton between fons. born and to be 
born 5 and even if there were any fuch general intent ap¬ 
parent, it would be impoffiole to raife an eftate tail by im¬ 
plication in Sir T. H. (the father,) becaufe a life eftate is ex- 
prefsly limited to him in default of his iftue. It may be faid 
perhaps, that Walter James might have become the firft 
fon by the death of his brother William in the lifetime of 
the teftator, and in that event have anfwered the defcrip- 
tion j but in Wilkinfon v. Adam^ MS. cafe from Chancery, 
the rule laid down was, that the date of the will and not 
the death of the teftator is the time from which the will 
fpeaks. 

Holroyd contra. The limitation to the firft and other 
fons of Sir Y. if. to be begotten includes Walter James, 
who was the fecond Ton in efle at the date of the will. It 
is a fettled rule in the conftru^lion not only of wills but 
alfo of deeds, matters of record or fine, or matters of 
pleading, that the words begotten and to be begotten are 
words of the fame import, unlefs it appear to be the in¬ 
tention of the parties ufing them to ufe them in a fenfe as 
contradiftinguiffied from each other. But that intention 
does not appear on the face of this will, neither do the 
words in the provifo, according to the cafes, carry it far¬ 
ther. The cafe in 3 Leon, 87. from which alone any ar¬ 
gument can be drawn in favour of the lefibrs of the 
plaintiff, is very diftinguifhable, becaufe there were other 
circumftances in that cafe befides the ufe of the words in 
pojlerum, to (hew that thofe words were meant to be re- 
ftrained to after-born fons, and fuppofing that cafe to be 

K % law 
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1813. law it is at moft but the diftum of a fingle judge. A» 
to Lord Hal^s MS. note, the only part, of it which is his, 

Mgainj} is the reference to the 10 Edw. Patch, 20., in which 
Hallktt. . 

cafe as well as in 24 Edw, 3. Trin, 15. it was held upon 
a queilion of variance between the writ and fine that pro^ 
creatis and procreaverit extended to children to be begotten, 
Thefe words were confidered merely as exprefling from 
whom the perfons to take were to iflfue, and not at what 
time they were to iflue. It is faid that there is no ex- 
prefs mention of Walter Jamesy but it is admitted that the 
omiflion is owing to a flip of the teftator, and even as the 
will now (lands in one event which has been already an¬ 
ticipated in argument, he would have been exprefsly 
comprehended, viz. by the death of William during the 
teftator’s life. It was fo decided in Lomax v. Holmdetiy 
where the fecond fon took the eftate under the deferip- 
tion of firll fon of the body, and it was there alfo decided 
that begotten and to be begotten mean the fame. But it is 
faid that thofe words have been held the fame in the cafe 
of defeent only, but not in that of purchafe i but Cook v. 
Cook (a) was a cafe of purchafe: and in Hewet v. Ire* 
land {b)f which was alfo a cafe where the party took by 
purchafe under a deed and fine, the Lord Chancellor held 
that the words which Jhall be begotten meant begottetiy for 
that the fettlor could never intend to negle£l a daughter 
who was too young (being ten years old) to have offended 
him. Here Walter James was about nine years of age at the 
date of the will, fo that that obfervation (Irongly applies* 
Then as to the words in the provifo, ‘‘ hereafter to be 
hornf the cafe of Hebblethwaite v. Cartwright {c) has 
decided that the word hereafter does not necefl'arily con- 
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fine the fenfe to a/}fr horny it carries it no farther than to 
he begotten. Here the words to be begotten occur in five or 
fix feveral limitations of this will, and if their fenfe is to 
be reftrained in one limitation, it muft be fo in the reft, 
to which fuch a conftru^^ion cannot be reafonably fup- 
pofed to apply. The words of this will muft be coii- 
ftrued according to the rules laid down by Lord Alvan* 
ley C. J. {a), I ft. That words are always to be taken in 
their ordinary fenfe, unlefs the teftator has manifefted an 
intention to put a different fenfe on them; and, 2dly, 
that it muft plainly appear that the teftator did not mean 
to give fuch an eftate as would pafs under the words 
ufed, unlefs controlled by fuch apparent intent. Here 
there is no plain intention manifefted to ufe the words 
to be begotten in a different fenfe from what the law will 
otherwife put upon them. He then ftated that there had 
been a decifion in the Court of Chancery in 1778 by Lord 
Bathurjl C. upon this very will, upon a bill of revivor 
filed after the death of William Head, &c., on which it 
was decreed that Walter Jamesy (the then plaintiff,) by the 
death of William had become the firft fon of SirY. H.y 
and was entitled under the limitations of the will. He 
alfo obje£led to the title of William Jamesy (one of the 
leffors of the plaintiff,) that his abfence in America did 
not excufe him from petitioning for an a£t of parliament 
within 14 months from his father's death. 


1S13. 


Dok 

agmnft 

Kali.btt. 


Prejion in reply. The laft obje£l:ion cannot avail, be- 

caufe there are two demifes, one from the eldeft, the other 

from the fecond fon, who is clearly within time. The 

decree ftated to have been formerly pronounced in this 

* 
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cafe was upon confideration of the fonner wilh and otheiir 
grounds^ which the Court cannot now notice- As to 
Hebblethwaite v. Canwright^ it is applicable only to a cafe 
of defcent, and Cooh v. Cook and Hewet v. Ireland^ which 
it mud be admitted were cafes of purchafe, are founded 
on a mifapplication of the do£l;rtne in Uo. Lit. to cafes 
not withiif the meaning of it. In the iird of thofe cafes 
the circumftances are not fully dated in the report; and 
the hftj if it fhould arife again, would be worth rc-con- 
fidering. In Counden v. Clerk (a) the rule is hid down, 
that a per/bn who is to take as purchafer mud anfw’cr 
every part of the defcription under which he takes. 

Lord Ellenborough C. J. It would be a matter of 
the deeped regret if in confequence of the joint effeft 
produced by the blunder of the tedator and the neglefl of 
his attorney, we were compelled to put a condru£lion on 
this will which would defeat the tedator’s intention, and 
exclude thofe whom he meant to make the objects of his 
bounty. I call it a* blunder of the tedator, becaufe if he 
had read over his will with attention before he executed 
it, he mud have perceived that he had mifdefcribed 
William Head as the only furviving fon of Sir Thomas at 
the time when another fon Walter James^ then nine years 
old, was in being, and as is dated was then perfonally 
known to him* It was alfo % negle£I on the part of his 
attorney In not making inquiries, after fuch a lapfe of 
time as intervened between the fird and fecond will, 
whether the date of his family had undergone any altera¬ 
tion. But I difclaim all confiderations of this fort in the 
prefent indance, and am willing that the conjoint omif* 
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Hons' of the teftator and his attorney (hould have their 
full legal effect. The will mull (land or fall sfocording 
to the language of it, but I think that language will not 
upon a fair conftru^ion of it, difappoint the intention of 
the teftator. The firft miftake is in the defcription of 
William Head as the only furviving fon. Now he was 
not the only fon, for there was another living of the age 
of nine years. But how does that miftake affe£l: or 
control the fubfequent limitation ? The limitation is to 
the ufe of the hrft, fecond, and all and every other fon 
and fans, &c., i. e. who at the death of W, Head would 
become firft fon. Therefore Walter James is certainly 
within the comprehenfton of the words j there is only a 
mifdefcription of the firft taker. Then come the words, 
“ lawfully to be begotten,” which would give rife to a 
material queftion if it had not been fettled by a feries of 
authorities, and impeached by none, that ** to be be¬ 
gotten” mean the fame as “ begotten,” embracing all 
thofe whom the parent fliallhave begotten during his life, 
quos procreavent. It was fo confidered in He^joet v, Ire^ 
landi and it was there faid that as procreatis takes in 
children to be begotten, and procreandis includes children 
then begotten, fo the words which fhall be begotten,” 
upon which the queftion turned in that cafe, ihould re¬ 
late to the death of the parent, and then the daughter 
born before the fettlement ftiould be included under that 
defcription. The fame fenS is put upon the words in 
Co. Lit. ao. So in Cooh v. Cook^ upon a devife to the iflue 
of J. N., who had a daughter, and afterwards a fon, it was 
held that both Ihould take, and the Lord Keeper faid that 
the words begotten and to be begotten are the fame, as 
well upon the conftrudion of wills as fettlements, and 
take in all tlie ifiue after begotten* But it may be faid that 
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neither in ir« Ireland nor in Cook v. Cook are the 

words << in pofterum*’ to be found, the peculiar force of 
which was fuppofed in 3 Leon. 87. to control the other 
words* But what was the cafe in 3 Leon, ? There the 
feoffor made a feoffment to the ufe of his younger fon in 
tail, and after to the ufe of the heirs of his body in pofferum 
procreandis. The cafe therefore did not turn entirely upon 
the effe^ of the words in poflerum/* for the feoffor's 
pa/hng by the eldeft fon in the ffrff inHance was a very 
important circumftance to indicate an intention to ex¬ 
clude that fon altogether. 1 therefore think that what 
was faid by Wray J. in that cafe was right. But in Hebble^ 
ihnvaite v. CartuOrighty where the words were, to the heirs 
male of the body hereafter to be begotterty which are the 
fame as in pojierum procreandis in 3 Leon.y yet Lord Talbot 
held that thofe words did not confine the limitation to the 
ilTue born after, but took in tliat born before. That de- 
cifion indeed does not affe£t to overrule the cafe from 
Leon,y nor does it appear by the report that that cafe 
was cited in argument, and brought under the view of 
the Court; ftill it is to be confidered as an exprefs deci- 
fion of that very eminent Judge upon the conffru^fion of 
tlieie words. The cafe therefore of Hebblethwaite v. 
Cartwright difpofes of tlie words in p^erum. Here the 
words “ hereafter to be born” occur only in the provifo, 
and I cannot fay that « to be born” are to be taken in a 
tliflerent fenfe from " to be begotten” in the former 
parts of the will, but the fame conilru^ion will apply to 
all, and hereafter^* has been fhewn not to refirain their 
general fenCa. On the authority, tliereforc, of all the 
cafes, I think the words “ to be begotten” will include 
then born as well as to be born, and that, Walter James 
is comprehended within the terms of this will as having 

become 
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become the iirft fon of Sir Thomas upon the dea^ of 
William without iflue. 

Le Blanc J. The Court cannot proceed in forming 
their judgment on this cafe upon any reference to the 
miftake which has been ftated as the caufe of this omif- 
fion in the will, nor can they rely on the decree of Lord 
Baihuiji when the former will isjtated to have been made 
a fubje 6 t of conCideration, The queliion mult bo decided 
/imply on the conftrudf ion of this will. The teftator fets 
out with {fating a faff, which is not true as found by the 
cafe, viz. that William Head was the only furviving fon, 
for there was then another fon, Walter James^ and the 
teftator knew that circuniftance. Then he gives to Wil^ 
Ham an eitate for life, and after his deceafe to his iirft and 
other fons in tail, and then come the words on which the 
doubt arifes, with remainder to the ufe of the fe- 
candy and all and every other fon of the faid Sir T. Head 
lawfully to be begotten. It is faid that Walter Jamesy who 
was the fecond fon in cxiftence at the time when the will 
was made, cannot take becaufe he does not come under 
this defeription. But let us fee how the cafe would have 
i'cood if the teftator had not ufed the words to be be» 
gottenf but only lawfully begotten,^* In that cafe 
Walter James would not have anfwered the defeription 
of firft fon, becaufe the teftator had before given the 
eftate to William as the eldeft, but would he not have 
taken at the death of William as being the firft fon then 
begotten ? Then looking to the words “ to be begotten,** 
what difference do they make ? The cafes have already 
eftablifhed that thofe words will embrace children both 
then born and to be born, and in the MS. cafe from Chanc. 
cited by Mr. Prefton^ it was held that there was no diftinc- 

tion 
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tion between born^and to be born, aM diat too, in a cafe 
of purchafe and not of defcent (a). No doubt circum« 
ftances might have exifted to (hew that the teftatoj meant 
to exclude begotten children by this defcription, but there 
are no fuch circumftances that I can find. The teftatdr 
limits the remainder to William the eldeft fonj and after¬ 
wards to the firll and other fons of Sir Thmas to be be¬ 
gotten ; and if thofe wiprds comprehend begotten, they 
will let in a fecond fon then in efle, for there does not 
appear any indention to exclude, but only to give the 
eftarte to William the firit fon in the firft inftance, and 
afterwards, if he died without ifiiie, to the Con next in 
fuccefiion. But it is find the words << hereafter to be 
born,’’ which occur in the laft of the two provtfoes, indi¬ 
cate an intention to exclude, but as both the provifoes 
are meant to refer to the fame perfons, I think the words 
in the laft mufi: be t^en not as words of exclufion but 
merely of defcription, meaning thofe perfons who ac¬ 
cording to the words of the former provifo would, by 
virtue of the limitations of the will, be entitled after the 
death of the wife to the next immediate eftate. There 
is therefore nothing to manifeft an intention on the part 
of the teftator to exclude Walter James^ and there is no 
rule of law which impofes upon the words that the tefta¬ 
tor has ufed fuch a conftrufkion as will neceflarily ex¬ 
clude him. 


Batley J. I am of the fame opinion. This is purely 
a queftion of conftru6lion upon the will. We are bound 
to fay, that when this will was made the teftator was not 
aware of any other fon than William^ becaufe heexprefles 
that he is the only fon; and where a teftator ufes the 
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words to be begotten, not being aware of any other iflue, 
the rule is that thofe words Ihall include children then 
bom; and if it were not fo, it would militate in every cafe 
againft the intention of a teftator. The limitation is 
made to the children in refpef^ of the itock, and not of 
perfonal afiedion to them; but if the words to be begotten 
were held to exclude children then born, it would ex¬ 
clude a child born a few days before at a diftant place. 
That affords a good reafon therefore for confidering the 
words to be begotten*' as of the fame import as begotten, 
becaufe otherwife great injuftice might arife; and as the 
word begotten” does not exclude children after born, fo 
neither do to be begotten*' exclude children then born, 
being merely words to denote the children of the (lock. 
But if there are circumilances to (hew a plain intention to 
ufe the words in a more re(iri£led fenfe, they will bear a 
conftrudfion in conformity with fuch intention; but it is 
admitted that there is nothing here to (hew fuch an inten¬ 
tion. It is faid that Walter James does not come within 
the defcription of iirft fon of Sir Thomas Heady becaufe 
William was the (irff fon; but firft fon may mean firft 
fon after William^ at the time of his death without iffue, 
when the remainder was to take effe£^. 1 cannot place 
reliance on the words in the provifo “ hereafter to be 
born,*' becaufe when I find that the teftator was fo un¬ 
certain of the fa£l as to (late that one was the only fon, 
who was not the only fon, fo 1 cannot fay that in ufing 
the words « hereafter to be born,” the teftator, who was 
inops confilii, meant to denote thereby a clear intention 
to confine his bounty to the ezclufion of a fon then 
born. 
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Martini agdinji and Others. 


A faftor cannot '’PROVER for coffee. At the trial before Lord ElUn^ 

pledge the X i . ' 

goods of his borough C. J. at the London fittings, a fpecial verdict 

fhcrSorc, was found, which ftated in fubftance as follows: 

we^fnfigned plaintiff, on the 29th of March 1810, fhipped on 

from abroad to [jQ^rd a vcflel then lying in the river of Demerara^ and 

a faftor to be to > 

fold on account bound for London^ a quantity of coffee, his property, and 

of the con* <• » 1 r rr % 

fignor, and a configned the fame to one Vost then a merchant m Lon- 
was feiluo^e- don, his correfpondent and faftor, to be fold by Vos as 
to the^ftS'^or faftor, for the benefit and on the account of the 
plaintiff, and took bills of lading from the matter of the 

the faftor alter- * . ° 

wards indorfed veffel for the faid goods. By the terms of the bills of 
the bill of lad- lading (which were in the ufual form) the coffee was to 
wUMhe^gomis, he delivered in the port of London to Vos or his ajftgnsy he 

inittstrokm. **7 P*y‘"g The plaintiff tranfinitted one of 

with inOruc- of Jading from Demerara inclofed in a letter from 

tions to do the 

needful, and him to Vos in London^ dated 30th of March 1810, direct- 
the defendants 

made advances ing Vos, after fale of the goods, to place the proceeds to 
creditof”thofc the Credit of his private account with Vos, which bill of 
wifhourkn^ow- and letter were duly received by Vos. The (hip 

not the o*!^ncr * arrived in the port of London in June following, when the 
of them : Held goods wcre delivered to Vos for the aforefaid purpoies, 

that the defend- ° ^ ^ . * . * * 

ants could not who, at the time when he received the bill of lading and 

agahift th^con- goods, was and (till is indebted to the plaintiff to a con- 

payment of the fiderable amount. On the i6th of June Vos indorfed the 

them*from°the lading to the order of JV. and F. Coles and Williams 

faflor on ac- (the defendants), and afterwards delivered the fame, toge- 
coont of thefe . ® 

aivances. ther with other bills of lading and the faid goods, to the 

defendants (who are fworn brokers in the city of London)^ 

fending with the bills of jading a letter as follows: 

Meffrs. 


The plaintiff, on the 29th of March 1810, ftiipped on 


hOor on ac¬ 
count of thefe 
aivaaces. 
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Meflrs. W* and F. Coles^ June i6th, i8io. 

My laft refpe£bs are of the 13th inftant, when I handed 
you 2 bills of lading, and advifed my draft for £250 ; I 
have now 4 bills of lading, viz. (here followed a defcrip- 
tion of the 4 bills of lading, one of which related to the 
coffee in queftion) wherewith you will receive do the 
needful for my account. (Signed) H. Vof* 

Vos at the time of fuch indorfement of the bill of lading 
and delivery of the goods was indebted to the defendants 
in about 300/., and the defendants afterwards, on the 
faith of thefe and other goods put into their hands by 
Vos, advanced to him from time to time various fums of 
money, in confequence of which, at the time of his 
bankruptcy he was and flill is indebted to the defendants 
in a fum greatly exceeding the value of the coffee. 
The defendants, at the time when they received the bill 
of lading and goods from V ?/, and advanced money to 
him thereon, had no knowledge that he was not the 
owner of the coffee. Vos was a general merchant as 
well as faftor, and as fuch ufually employed the defend¬ 
ants as general brokers in the fale of India produce. 
Vos^ foon after the indorfement of the bill of lading, 
became a bankrupt, the faid goods then remaining unfold 
in the hands of the defendants, whereupon the plaintiff 
gave notice to the defendants of his claim to the goods 
as owner, and demanded of them the delivery of the 
goods; but the defendants refufed to deliver them with¬ 
out payment of the debt due to them from Vos^ and 
before the commencement of this a£l;ion converted the 
goods to their own ufe. 

Richardfon for the plaintiff dated the only queftion to 
be whether a fa^or has authority to pledge the goods of 

his 
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x8i 5. his princ^al) the pawnee at the time having no know- 
i^ee that the izGtot was not the owner of the goods. 

Martini ° ^ ” 

He contended that the law had been eftabiiihed for up- 
and otben. wards of half a century that he had no fuch authority. 

In Paterfon v. Tajh{a) it was fo laid down by Lte C. J. 
not as a new principle, but as a well-known rule of law 
at that time, and although that was only a nih prius deci- 
(ion, it derives authonty from all the fubfequent decilions 
on the point. In W'rigbt v. CampBeiI{b) the general rule 
was admitted, and the only doubt there was whether it 
was a cafe of bona fide fale, or only of collufion between 
the fa£Ior and indorfee of the bill of lading, upon which 
a new trial was granted 5 but Lord Mansfield C. J. faid 
that until an a£tuai falc of the goods the principal retains 
his lien. In Daubigny v. Duval (c) the rule was recog¬ 
nized and afted upon, and that cafe is the more remark¬ 
able, becaufe there an exception was attempted to be 
engrafted on the general rule, viz. that the pawnee might 
acquire a lien to the extent of what he advanced, pro¬ 
vided fuch advance did not exceed the amount of what 
the principal owed to his fa€kor : and Lord Kenyw C. J. 
then exprefled confiderable doubts upon the queftion, but 
he afterwards feems to have changed his opinion, as ap¬ 
pears by feveral cafes referred to by Lord Ellenhorough C. J. 
in M^Combie v. Davis {d). The fame rule is exprefsly 
dated as received law by Lord Loughborough C. J. in 
Lickbarrov) v. Majon (r), and afterwards when Lord 
ChanQellor, in De Bouchout v. Goldfmid {f and was a£Ied 
upon by this Court both in' M^Combie v. Davies (g), and 
Nenvfom v. Thornton (h), in the latter of which it was 

( a ) f / r . 1X7S. (h) 4 Burr. ^046. (r) 5 7 it. 604. 

(rf) 7 Baft, 7. (0 I H. £ 1 . 36*. if) 5 »“• 

it) 6 538 7 Eaftt J. {ft) 6 Maftt 17. 


held 
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lield that as the property could not be pledged^ lb nei¬ 
ther could the bill o£ ladings which was the fymbol of 
the property. Here, as was faid by Lawrence J. in 
that cafe, the defendants might have afcertained the 
propeny by enquiring' for the letters which accompanied 
the bill of lading. The cafe of Pickering v. Bu/k was 
a cafe of fale, and the judgment of the Court proceeaed 
on the ground of the plaintiff having by his own a£t 
given authority to his broker to fell the goods, and there^ 
fore does not apply in principle to the prefent 5 and al¬ 
though Lord Ellenborough C. J., alluding in that cafe to 
Paterfon v. Tajh^ faid that it was a hard cafe, he by no 
means profelTes to over-rule it, nor was it neceffary for 
the purpofes of that decinon. 


M3 
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JValton contrL The cafe ftates that Vot was a general 
merchant as well as faffor, and as fuch ufually employed 
the defendants, and there is this diftin£lion between this 
cafe and Newfom v. Thornton, that there the bill of lading 
was to the order of the fliippers, whereas here it was to 
Vos himfelf, who might therefore on that account, 
coupled with their knowledge of his dealings as a mer¬ 
chant, reafonably be miflaken by the defendants for the 
owner of the goods; for as to the argument that they 
might have afcertained the fa£fc by enquiring for the let* 
ters, it is fufiicient to fay that the pra 61 ice is unufual, 
and would not be tolerated in commercial dealings. It 
is obvious, on the. other hand, that the plaintiff might 
have prevented all miftake by fpecially indoriitig the bill 
of lading to Vos as fadlor. If the principle of Paterfon 
V. Tafi be not new, neither is that upon which the cafe 

(a) 15 3** 


of 
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of Evans v. Marlett (a) was decided^ viz. that a cotifign- 
ment of goods by bill of lading to transfers to A. the 
legal property, although it may be fubje£l: to trufts, and 
enables him to fue for them in his own name ^ and a dif- 
tin£iion was there taken between goods configned to A, 
generally, and goods configned to A» for the ufe of B., 
in which latter cafe it was faid that B. muft fue. In Lici- . 
barrmu v. Mafon {b) Buller J., contrary indeed to the 
opinion of fome of the other judges, held that the in- 
dorfement of the bill of lading transferred the legal pro¬ 
perty, and he cited Fearonx. Bonjuersm 1753 as in point, 
and what Lord JMamJield had faid in W^right v. Campbell; 
and fuch was the ultimate decifion of Lickbarronv v. Mafon 
upon the venire de novo directed by the Houfe of Lords. 
[^Bayley J. That was the cafe of a transfer of the bill 
of lading by the vendee.] Here as in Wright v. Campbell 
the goods were put into the hands of the brokers to fell, 
in difeharge of prior debts ; it is not therefore the cafe 
of a mere pledge like Nenvfom v. Thornton, Then as a 
fa£for who has authority to fell the goods, has a lien for 
his advances upon them, and may retain for fuch ad¬ 
vances J in Uke manner he- may authorize another, to 
whom as broker he commits the goods for the purpofes 
of fale, and who makes advances upon them, to retain 
alfo. It is for the intereft of the confignor that the 
broker fhould have this authority, as it will facilitate the 
raifing money to anfwer the bills of the confignor; 
otherwife the goods muft frequently be fold to a difad- 
vantage, inftead of waiting for the beft 'market. In 
Pulteney Bart. v. Keymer (c), it was held that the brbker ’ 
might retain for advances made on the credit of goods ^ 


I Ld. Raym. %‘jx^ izMod. 156. 

(3) D. F. 1793. 6 Raflt 24- (f) 3 JV: ***• 

lodged 
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lodged in his hands by the confignees, againft the owner 
of the goods. [Lord Ellenborough C. J. There the 
broker had a lien for the duties ; here it does not appear 
that the defendants had any lien ; Lord Eldon held that 
the broker was not bound to take the indemnity of an¬ 
other in lieuv of his lien.3 In Haille v. Smith {a), a bill 
of lading was indorfed as a fccurity for future advances, 
and Eyre C. J., who did not agree with Buller J. in 
Lickbarrow V• MaforiT, yet held that thi indorfement of 
the bill of lading operated as evidence of the change of 
property, and faid that in ninety-nine times in an liun- 
dred it would be conclufive. 

Richardfoti in reply. If the pawnee choofes to ab?Lain 
from making enquiries either from motives of interefl, 
or from the pra£l:ice of his trade; he muft take the con- 
fequence. It is faid that the bill of lading might have been 
indorfed fpecially ; the fame argument was urged in 
Wright V. Campbell^ but it has never been held necef- 
fary; and furely the fymbol of the property can never 
tend to millead more than the polTellion of the pioperty 
itfelf. Evans v. Marhtt only decided that where goods 
were configned by bill of lading, fuch a property was in 
the confignee as would maintain trover 5 but it may be 
admitted that a factor or confignee in a variety of cafes 
may fue in refpeft of property configned to him; fuch 
as, in defence of the property if invaded, or for the price 
of it, if fold by him ; and perhaps he may be confidered 
as the proprietor againft all the world except his princi¬ 
pal. As to this being not an ordinary pledge of goods, 
but a depofit for the purpofes of fale, if the broker had 

(fl) 1 Bof. & 
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1813. not gone beyond that objedV, the plaintiff would have^ 
had no caufe of complaint j and tliat "^as the cafe of 

Martini 

againjt Pultcney v. Keymer. 

^COLES 
Slid Others. 

Lord Ellenborough C. J. I think that the plaintiff 
is entitled to recover. The fhort fum of the argument 
h this, that by the terms" of the bill of lading (which 
create the only difliculty in the cafe), the goods were 
configned to Vos, .and for any thing that appears to the 
contrary to the ufe of Vos { and therefore it might be 
a queftion whether Vos was not originally interefled 
in them *, but it is fo ufual to do this in cafes where 
the party is only fa£lor, that I cannot rely on this 
argument. It is the cafe Jthen of a confignment to. 
Vos by bill of lading, without fpecifying that the con¬ 
fignment was made to him in refpeef of any parti¬ 
cular chara< 3 :er he bore. It is indeed much to be re¬ 
gretted that a bill of lading, inhead of being launched 
into the world as an inftrument of equivocal import, 
fhould not have defignated upon the face of k in what 
cliara£ler the confignment is to be made, where it is in¬ 
tended that the confignee fliould fill that of faiflor only. 
If that had been done in this cafe, it would have obviated 
all doubt: however, when we get at the fubfiance of 
- the tranfadlion as it now (lands, it amounts to this, that 
the parties flood only in the relation of principal and 
fa£lor. But it has been decided ever fince the cafe of 
Paterfon v. that a fa£lor cannot pledge. Perhaps 
it would have been as well if it had been originally de¬ 
cided that where it was equivocal whether a perfon was 
authorized to a£l as principal or fa£lor, a pledge made by 
fuch a perfon free from any circumflances of fraud was 
valid. But it is idle now to fpcculate upon this fubje£l, 

fince 
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fince a long feries of cafes has decided that a fa^ 3 :or 

cannot pledge. But it is faid that Evans v. MarUtt 

Ihews that th'e conri;:nee of goods may maintain an againfi 

^ ^ ^ ^ Cole* 

adlion for them. What then ? So may many perfons apd Others. 

who have but a fpecial property; as a carrier, who is the 

mere inftrument of conveyance, and to whom the goods 

are only fent for a fpecial purpofe ; fo a warchoufe- 

keeper, who has them for fafe cuftody only, and many 

others who do not pretend to any abfolute property. 

The decilion therefore in Evans v. Marlett Aoes not con¬ 
clude any thing adverfe to the propofition in Paterfon y. 

Tiijh. Where indeed a fa^lor by the afl'ent of his prin¬ 
cipal exhibits himfelf to the world as owner, and by 
that means obtains credit ts owner, tlie principal will be 
liable who furniflied the means ; that was fo decided 
before me at Gmidhall, and this Court afterwards refufed 
a new trial [a). But how does this cafe ftand ; Vos was 
the debtor of the phiiitifF; therefore he could have no 
claim on the goods. He receives the goods as fa£Ior, 
and afterwards puts th( 5 m into the hands of the defend¬ 
ants as brokers, with inftru(£Iions to do the needful. The 
defendants therefore received the goods in order to fell 
them j which makes the only diltin^iion between this 
and the former cafes, viz. that hero the pofieffioii of the 
defendants was legal in the tiril inftance. The defend¬ 
ants then having authority to fell the goods, if they had 
advanced money for any purpofes conne^ed with the 
fale, and for which brokers in the - ordinary courfe of 
difpofing of goods are accuftomed to advance it, 
would have had a lien in refpe£l of fuch advance ; but 
no claim of that fort is preferred by them 5 but in this 




(/?) De Leira v. £divnrils. 
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ftate of things the pofleflion is demanded of them^ and 
they do not fet up any fuch lien, but rcfufe to deliver the 
goods without payment of the debt due to them for the 
whole amount of their advances made to Vos not only 
on the faith of thefe goods in particular, but alfo of 
other goods. That is an unfounded claim, according 
to the cafe of Pat erf on v. Tajky and the other cafes. 
Under thefe circumftances I think that the plaintiff is 
entitled to recover. The cafe might have been different, 
if the plaintiff ultra the bill of lading had given colour 
of title to V fo as to have induced the defendants to 
believe that Vis was the proprietor of the goods. 


Le Blanc J. Whether it‘might not originally have 
better anfwered the purpofes of commerce to have con- 
hdered a perfon, in the fituation of Vos^ having the 
apparent fymbol of property, as the true owner in re- 
fpe 61 : of that perfon who deals with him under an igno¬ 
rance of his real charafler, is a queRion upon which it 
is now too late to fpcculate, fince it has been eftablifhed 
by a feries of dccifions that a faiflor has no authority to 
pledge, whether the perfon to whom he pledges has or 
has not a knowledge of his being fa£lor. Here Vos was 
clearly fa£lor for the plaintiff; and the circumftance of 
the goods having been made deliverable by the- bill of 
lading to Vos or his affigns cannot make any difference ; 
fmee it conveyed to him no farther authority over the 
goods than the party, who configned them, intended to 
clothe him with. That authority was to fell, and in that 
fituation Vos put the goods into the hands of the defen¬ 
dants, as brokers, to fell, and fo far he had authority, 
and if the defendants had a£led up to their chara£l:cr 
of brokers, and fold the goods, they would have run 

9 
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no rilk. But when brokers exceed their authority as 
brokers, and become pawn-brokers, by advancing money 
on the goods before fale, then they fubjeft themfelves 
to all rilks. The goods were legally in the hands of the 
defendants, under the authority of Vos ; but when they 
advanced money upon them to FV/, they exceeded 
the authority which he had, for thereby Vos became a 
pawner of the goods inilead of a feller; and confe- 
quently the defendants, who cannot have a better title 
than VoSi have no right to retain the goods in refpe£l of 
thefe advances; and they do not claim for any other ad¬ 
vances made by them in their chara£ler of brokers, in 
order to enable them to fell the goods. It has been 
faid, that it would be for the benefit of the confignors 
abroad that their faiSlors ihould have authority to pledge 
the goods of their principals, becaufe their confignments 
are frequently accompanied with a bill drawn on the 
factor for a part of the price of fuch confignments. If 
indeed advances were made merely to take up the bill of 
the confignor, and were appropriated to that purpofej 
there would be no mifchief; and that might be confi- 
dered in furtherance of the authority given by the prin¬ 
cipal ; but if a party make advances to a fa^lor without 
enquiring for what purpofe they are made, he muft be 
contented to rcll on the authority with which it (hall 
appear that the fa£lor is clothed. I cannot fee any dif- 
tin£lion between this cafe and the feries of cafes from 
Pat^rfon v. Tajh^^ down to Nenvfom v. Thornton.^ in which 
it has been uniformly held that a broker cannot retain for 
money advanced to a faflor, when the fa£l:or has become 
infolvent. The cafe of Pickering v. Bujk was confidcred 
as a tranfaclion of fale, and not as a pledge; otlierwife 

L 3 the 
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1813. • the Court could not have decided it in favour of the 
defendant. 

Martini 

againfi 

and Others. Bayley J- I am of the fame opinion. A fa£lor has 
authority to fell, but not to pledge 5 and therefore a per- 

fon who takes a pawn of a factor takes it at his peril. 

» 

If the principal does any thing to induce the perfon to 
believe the fa£tor really the principal, that would be a 
different cafe. Cafes may perhaps exift, where a princi* 
pal would be bound by a pledge made by his fa£l:or j 
but fuppofing one of thofe cafes to be where money 
has been advanced in payment of a bill drawn by the 
principal for part of the price of the goods, it is not fo 
found here, on the contrary the claim is in refpe£I of 
general advances; and if it had been fo found, I do not 
fay that it would have made any difference. It has been 
faid that as a general rule it would be for the benefit of 
the confignor, that the fa£l;or ftiould have authority to 
pledge ; that I deny ; for it would not be for the benefit 
of the confignor that a factor (hould have authority to 
pledge for his own debt. But it is unnecefiary to dif- 
cufs that point, as it is quite clear, that unlefs the coii- 
fignor abroad gives the factor a fpecial authority to 
pledge, he has no fuch authority himfelf. 

Judgment for the Plaintiff. 
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The King hgainjl The Inhabitants of the Townfliip 

of Bradford. 


JJfPON appeal againft an order of two juflices for 
the removal of Thomas HolgatCy his wife aiul chil¬ 
dren, from the townfliip of Bradford to the townfliip of 
Thortiiotty both fituate in the Weft Riding of the county 
of Torky the court of quarter fefllons difeharged tlie 
order, fubje^l to the opinion of this Court upon the fol¬ 
lowing cafe: The pauper, Thomas Hclgatcy \iQmg upwards 
of 22 years of age, by indenture bearing date the 3d of 
April 1805, bound himfelf apprentice to Da^id Fanucetty 
of Bradfirdy for the term of three years and twenty-one 
weeks, in which indenture was a covenant in the fol¬ 
lowing words, “ He the faid Thomas Holgate doth agree 
to allow his faid mafter two fliilUngs per week weekly 
and every week, and to have (leaving a blank) wages, 
and provide for himfelf for the abovefaid term.” The 
pauper duly ferved his mafter for the above term in 
Bradfordy and the two (hillings a-wcek agreed to be al¬ 
lowed, were regularly dedu<!ft;ed out of the wages, which 
he confttanly received during his fcrvice. The inden¬ 
ture was upon a 151. (lamp, and it was objefled on the 
part of the refpondents, that the 44 G. 3. r. 98. (^t) re¬ 
quired 


^ 5 * 

iW5- 


Saturday^ 
jTeb. dih. 


In an indenture 
of apprentice- 
(bip a covenant 
l>y the appren¬ 
tice to allov/ 
his mafter 2 s. 
pfi week, and 
to have \v:*|p*s 
and provid'.- lor 
himlrlf dming 
the term, docs 
not jequtre the 
additional 
ftamj' reqiiitod 
by 4 4 C. 3. 
c. 9S , upon an 
indcr.tinc 
where a lum of 
nt moi!i:) is 
contr-jdi'd iVa 
\vi‘. h tl.o 
appicnlic-^- 


(n) The 44 G. 3. c. 98. /. 4 . enaOs, that from and after the loth 
day of OBober 1804, there (hall be raifed, levied, collc£led and paid in 
Engl 6 it 4 jiniohxs majefty, his heirs and fuccefl'ors, for and in refpe^ of 
the feveral inftruments, articles, matters and things mentioned, eno- 
merateU, and deferibed in the fchedulcs marked A and B thereiiiuo 
annexed, the feveral fums of money and duties as they are lefpe^ivcly 
inf-rteclj deferibed, and fet forth in the column of the laid fchcdules 
fuarked A and B, intituled England. The ichedule A annexed to the 
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quired a llamp of i/. lox., and therefore the indenture 
was void. 

Burrough and HuUoch in fupport of the order of fef- 
fions, contended that the agreement by the pauper to 
allow his mailer 2J. per week did not require an addi¬ 
tional llamp, becaufe it did not come under the meaning 
of the words in the fchedule, as a fum or value con- 
tracled or agreed for with the apprentice, which words 
are the fame as thofe ufed in the Hat. 8 Ann. c. 9. f, 32., 
and relate only to money contrailed for by way of pre¬ 
mium to the mailer. [Lord Ellenhorough C. J. inter¬ 
rupted them by obferving that the mailer of an appren¬ 
tice is by law entitled to the whole of his earnings, and 
alked whether this amounted to any thing more than 
his remitting a part of them inllead -of taking the 
whole.] 

Scarlett^ contra, admitted that if the Court viewed the 
cafe in that light it would fall within the authority of 
Rex V. Wantage {a) j but he fubmitted that this was to 
be confidered as an agreement to allow the mailer 2x. per 
week ultra the amount of the apprentice’s earnings, 
which the mailer was Hill entitled to take, there being no 
claufe in the indenture to rcllrain him. The meaning 
therefore of the agreement, as appears by the contra6l, 
was this, that the mailer ihould allow wages in confi- 


(c) 1 JSaflf 6 ot. 


aO, contnins the following: ** indenture of apprenticcOiip, where the 
fum or value given, paid, contrarted, or agreed for with or in relation 
to Ibch apprentice, fhall not exceed lo/.,—155.; exceeding 10/. and not 
Ktceeding ac/.,—-i/. lOi.” 


deration 
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deration of the apprentice providing for himfelf, dedu£l:- 
ing out of thofe wages is. per week, which was a benefit 
refulting to the mafter. 

Lord Ellenborough C. J. If the words of the cove¬ 
nant were tranfpofed, they would run thus, the pauper 
to have wages and to allow his mafter 2^. per week, and 
then there would be no doubt of their meaning an allow¬ 
ance out of the wages (imply, and what difference does the 
order in which they now ft and make in the fenfe ? It 
therefore can never be confidercd as a boon to the mafter, 
who, inftead of having the labour of liis apprentice for 
nothing, which he was entitled to have, agrees to pay 
him wages, deducing 2s, per week out of them. 

Le Blanc J. The mafter had a right to the whole of 
the earnings, but allows, by way of wages, fuch a fum 
as they arc computed at minus 2/. per week on account 
of his providing for himfelf. 

Bayley j. concurred. 
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Order of Seftions confirmed* 
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The King againjt The, Inhabitants of South 

Bemfleet. 


Where the 
pauper l>aving 
a freehold 
clhite in the 
pai ilh of A. 
which he had 
let for 50J. per 
annum, rented 
a tenement in 
the paiifh of B, 
of the value of 
8 guineas per 
annum, and 
reftded there 40 
days: held that 
he diii not gain 
a fettlcmcnt in 
B.; as he could 
not he confj- 
dered as the 
occupier of the 
freehold eflatc. 


JJENRT BREW ITT, his wife and family, were 
removed by order of two juftices from the pa- 
rlfii of Frbbifig to the parifh of South Bemjlect, both In 
the county of E,ffcx. The feflions, on appeal, confirmed 
the order, fubjedl to the opinion of this Court on the 
following cafe. 

The pauper Henry Breivitt being legally fettled in 
South Bemjleet, left that parifli and went to Fobbing, 
where he rented and lived 40 days in a houfe of the 
value of eight guineas per annum, having previoufly to 
and at the time of his quitting South Bemjleet, and during 
his refidence in Fobbing, and when the order of removal 
was made, a freehold eftate in South Bemjieet which he 
had let at the rent of 2/. i or. per annum. 


Pooley and Wolford, who oppofed the order of feflions, 
were called upon by the Court, and contended that by 
coupling the intereft of the pauper in the freehold with 
the renting of the leafehold, he gained a fettlcment in 
Fobbing within the meaning of the flat. 13 & i4Crj!;'.2. 
The words of that ftatute are “ coming to fettle in any 
tenement,** which means any property that in point of 
law is a tenement •, they are therefore large enough to 
embrace the freehold as well as leafehold intereft of the 
pauper, which taken together are of the value of 10/. 
a-ycar. A perfon in the occupation of fuch a tenement 
is not likely to be chargeable, and therefore not an ob- 
je£ 5 : of removal contemplated by the a^l:. According to 

4 Lord 
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Lord Hardivlcke in R, v. Sandwich {a), the ability of 
the perfon to occupy a farm or tenement of the value of 
lo/. a-year, (hall exclude the prefumption of his being 
likely to be chargeableand in R, v. Fillmgley (^), 
Afihurjl J. faid, “ If a man has fufficient credit to be 
trulled with a tenement of lo/. a-year, even out of cha¬ 
rity, that is fufficient to anfvvcr the intent of the ftatute, 
becaufe fuch a perfon is not likely to become charge¬ 
able.” If that be fo, it would be ftrange if a perfon who 
has an interell in a freehold eftate ftiould be held likely 
to be chargeable. As to the cafe of Rex V. South 
Lynn (c), where it was faid that the party mu ft ftand in 
the relation of tenant to the property 5 that was only in 
allufion to the particular circumftances of that cafe. 
Rex V. Donnington (r/), and Rex v. Culniftock (f), ftiew that 
the occupation of a leafeliold may be coupled with the 
pofleflion of a freehold. [Lord Ellcnhcrough C. J. Thofe 
were all cafes of occupation; but is there any cafe 
which fliews that an occupation as tenant may be coupled 
with an intereft as landlord ?] An acfual perfon^l oc¬ 
cupation of the whole is not necelTary j a legal occupa¬ 
tion as to part is fufticient, according to Rex v. Lland-^ 
verras (/), where the pauper had underlet a part of his 
tenement, and refided on the remainder only, yet he was 
held to have gained a fettlement in refpe«fl of the whole. 
In that cafe indeed the tenement was wholly leafehold \ 
but the fame rule applies ^ fortiori where it is partly 
freehold. [^Lord Ellenhorough C. J. There the whole 
tenement was in the fame parifti*!] That was held to be 
unncceffary in Rex v. Donnington and Rex v. Ctdmpcch 
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(<i) Burr. S. C. 44. (i) i 7 *. R. 460. (f) j 7 *. R. 664. 

(d) Bot/f jth Ed. lai. Burr S. C. 744. (e) 6 T. B, 730. 

{/) JS«rr. S. C. 571. 5th £ 4 . 134. 


[Lord 
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[Lord Ellenborough C, J. But in thofe cafes there was an 
actual occupation of the whole.] 

Lord Ellenborough C. J. It is unneceflary to hear 
the other fide. This can never be called an occupation 
of a freehold intereft j where there was no occupation 
in fafl, it being leafed out to another, and without fome 
occupation the pauper cannot gain a fettlement. The 
cafes have already gone far enough ; the mode of rea- 
foning adopted to-day would go to (hew that having any 
intereft whatfoever was an occupation; and if puflied a 
little farther w'ould take in property in the funds. 

Le Blanc J. The words of the ftatute are “ come 
to fettle in any tenement,” which have been fufficiently 
departed from already, when it was decided that if a 
perfoh take a tenement of the value of lo/. a-year, and 
underlet a part, he will thereby gain a fettlement; but 
tlie ground of that dccifion was that he had credit to be 
trufted with lo/. a-year. Here, however, the pauper 
had only credit for a lefs fum than lo/., viz. 8 guineas 
a-year. But it is faid he had property of his own e]fe> 
where; of that, however, he was not the occupier; but 
an ingenious argument is raifed from what fell from the 
Court in other cafes to (hew that the principle of thofe 
cafes is applicable to this, where he never occupied to 
the value of lo/. a-year, becaufe it is faid that he was 
not likely to be chargeable; but it is fufficient to fay 
that thofe cafes are not like the prefent, and that there 
is no cafe which feems to have gone the length contended 
for. 
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Batley J. According to the argument, if a perfon 
having property of his own of 5/. a-year value in Corn¬ 
wall^ leafed it out and came to occupy a tenement of 
5/. a-year in Londony that would be coming to fettle on 
a tenement of 10/. a-year, and the party would gain a 
fettlement in London, Such a conftru£fion of the a£fc 
would be a violent departure from the words of it. 

Order of Seffions confirmed. 



The 
againft 
The Inhabi¬ 
tants of 
South 


Nolafiy Knoxy and Trollope were in fupport of the 
order. 


Wilson and Others againjl Kymer, M‘Taggart, Monday, 

Feb. 8ih. 

and Others. 


^HE plaintiffs declared as owners of the fhip Harmonyy 
for the freight of a certain quantity of fugar and 


Where the 
confignees of a 
mjl L:dij 
cargo deliver¬ 
able by bill of 
lading to them 
or their afligns, 

and Wilfon or their afligns, he or they paying freight for he or they pay- 
, ■, n . .. 1 freight for 

the laid goods ; that the Ihip arrived on tlie ill of July the fame, in- 

1810, of all which the defendants had notice. That the 


rum from St. Croix to Londony and Hated that the mafter 
figned bills of lading for the fame deliverable to Williams 


faid bills of lading were indorfed by Williams and Wilfon 


defendants, 
their brokers, 
fur advances 
made by them 

and the cargo on its arrival was landed at the Weji India dotks in the names 
of the coiifignccs, but was entered at the cuQom-houre by the defendants in 
their own names; and afterwards the defendants obtained delivery from the IVefi 
India docks under an order from the conlignees for that purpofc, and not under 
the bill of lading: Held that the receipt of the cargo by the defendants under 
the order of the confignecs was“iiot a fufiicient ground to raifs an implied airumpfit on 
their part to pay the height, and the entry at the cullom-houi'e made no difference ; but 
as it appeared from previous dealings that the defendants had been in the habit of re¬ 
ceiving goods in the fame manner and paying the freight for them, that was confidcicd 
fufficieirt to raife fuch an implied piomife. The lieu of the p aiirtiffs (the ihip-owners) 
for freight continued after the laitding of the cargo at the fVeJi India docks, although 
they did not give notice to the company to retain the cargo I’n;'! payment of the 
freight. 


to 
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Wilson 

Kvmbs. 


to the defendants, who thereby became the aflignecs of 
Williams and Wilfsn in that behalf, and owners and pro¬ 
prietors of the faid goods; and thereupon in confidera- 
tion of the premifes, and that the plaintiffs as fiich 
owners of the fhip, at the fpecial inftance and requeft of 
the defendants, would deliver the faid goods from and 
out of the faid fhip to the defendants under the faid bills 
of lading, the defendants undertook and promifed the 
plaintiffs to pay them freight for the faid goods accord¬ 
ing to the faid bills of lading. That the plaintiffs con¬ 
fiding in the faid promife and undertaking, did deliver 
the faid goods out of and from the. faid fhip to the de¬ 
fendants under the faid bills of lading; and although the 
defendants had and received the faid goods out of and 
from the faid fhip under and by virtue of the faid bills 
of lading, and the freight according to the faid bills of 
lading amounted to 3000/., yet the defendants did not, 
although requefled, pay the faid freight, &c. There were 
feveral other counts, and amongft them the fourth count 
was in the common general form, that the defendants 
on the fame day, &c. were indebted to the plaintiffs in 
3000/. for certain freight due and payable from the de¬ 
fendants to the plaintiffs in refpeft of certain goods be¬ 
fore that time carried on board a certain other fhip from 
5 /. Cr&ix to Londotty and delivered at London to the de¬ 
fendants and at their requeft : and being fo indebted the 
defendants in confideration thereof promifed to pay it. 
There were alfo the common money counts. 

It appeared in evidence before Lord Ellenhorough C. J. 
at the trial in Londorty that the fhip Harmony let to 
freight by the plaintiffs to a houfe at Liverpooly now 
under the firm of Williams and Wilfony to whom the 
goods were conCgned, and who received the bills of 
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lading for the fame, which were in the ufual form to 
deliver the goods to Williams and Wilfon or their affigns, 
ke or they paying freight for the fame. The defendants 
W’crc confidcrable brokers in London, and being very 
largely in advance to Williams and Wilfon, by whom 
they were employed as brokers, took from them by way 
of fecurity the bills of lading, and afterwards made fur¬ 
ther advances upon them, which bills of lading Williams 
and Wilfon indorfed to them before the arrival of the 
Harmony, which was reported at the cuftom houfe in 
London on the 19th of June 18 lo, after her entrance into 
the Wijl India docks. The entry was made at the cuf- 
tom-houfe by the defendants in 'Iheir names, and they 
paid tlic duties *, but under their direction the goods 
were landed on the quays at the India docks in the 
names of Williams and Wilfon, their names being in the 
manifeft as confignccs. An application was made for 
the freight by the flrip-brokers for the plaintiffs to the 
defendants as brokers for the confignees in Augujl 1810, 
and the defendants refc?rred them to the confignees at 
Liverpool, to whom the plaintiffs then addreffed a letter, 
dated 7th of September i8ic, 4 <?nianding 2904/. ipx. 3i/. 
as the amount of the freight. Soon afterwards Williams 
and Wilfon became bankrupts, and the plaintiffs proved 
this as a debt under their commiflion on the 4th of 
May 1811, and ftated that their demand arofe tinder the 
charterparty of 3d OSloher 1809. On the 3d of July 
1810, the order of Williams and Wilfon ^o the Wejl 
India Dock Company for the delivery of the goods to 
the defendants was received by the officer at the docks, 
which order was to tire following effedl: “ To the di- 
re£Iors of the Wejl India Dock Company. Pleafe to 
deliver to Kymer and Co., or their order, the fol¬ 

lowing 



Wilson 

againfl 

Kymkk. 
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lowing goods configned to us (inter alia) the cargo of 
the Harmony'' (Signed Williams and Wilfotu) Under 
this order the goods were transferred to the defendants^ 
and were afterwards fold by them in the courfe of 
July and Augujl^ and the amount credited by them to 
Williams and Wilfon's account. It was objedled that 
the a£lion would not lie againft the defendants, but 
fhould have been brought againfl; Williams and Wilfon^ 
who were the confignees, and to whofe order the goods 
were delivered to the defendants as their brokers, and 
that the entry of the goods at the cuftom-houfe in the 
defendants* names would not make them liable; arid 
Roberts v. Holt («), Artaza v. Smallpiece {b), and the cafe 
of the Therefa Bonita (r), were cited in fupport of this 
objection. There was alfo another objeftion made, viz. 
that the plaintiffs had parted with their lien by landing 
the goods at the Wejl India docks, and therefore there 
■was no continuing lien at the time of the delivery to the 
defendants, the parting with which, where it ftill con¬ 
tinues, may be a good confideration to raife an implied 
affunipfit to pay the freight, againft the perfon in whofe 
favour the lien is relinquifhed. Lord Ellenhorough C. J. 
upon the laft objection Hated to the jury that as the 
goods were removed out of the fhip and depofited at the 
Wejl India docks by a£t of law, he was of opinion it 
ought not to operate to the prejudice of the plaintifF*s 
lien, which therefore ftill fubfifted ; and upon the firft 
obje£tion he left the queftion to the jury, whether the 
defendants had promifed to pay the freight in confidcra- 
tion of the plaintiffs* having waved their lien, which 
promife his Lord fhip was inclined to think might be 


{a) a Show. 443. (i) I Efp. C, aj. 

(0 4 Rob- Alim. Rep, 2 ^ 6 , 


implied 
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implied from the circumftauces. The jury found a ver- 
di(ft for the plaintiffs. 

The cafe afterwards came before the Court in laft 
li/iichaelmas term, upon a rule nifi which had been ob¬ 
tained in Eajier term for a new trial, when the objections 
above ftated were more fully confidered. 

Parhf Marryaty and Campbell^ who fhewed caufe, con¬ 
tended againft the laft objection, that the 45 G. 3. 58. 

15. (local aCt), relating to the London docks, Mfhich 
was in pari materia with the 39 G. 3. c. 69. (the 
India dock aCfc,) had exprefsly referved the fame lien for 
freight hi favour of the owners of (hips out of which 
goods ihould be landed, as they were fubjeCt to whilft on 
board the (hip, and that even without fuch exprefs re- 
fervation, the goods having been landed in compliance 
with the requiiitions of an of parliament, the lien 
would have been preferved, according to what was faid 
by Lord Kenyon C. J. in W^ard v. Felton (a). The Wejl 
India docks therefore are for this purpofe to be confi¬ 
dered in all refpeCts as the (hip, and the perfons who 
firft take the goods from thence, as the perfons into whofe 
hands they firft come by delivery from the (hip. On the 
fecond point they contended, that juftice required that 
the defendants, who had confented to become indorfees 
of the bill of lading from Williams and Wilfon^ and had 
derived all the benefit from tlie delivery of the cargo, 
(hould be liable to the payment of the freight. With 
refpeCt to Artaza v. Smallpiece, and the cafe of the Therefa 
Bonita^ they were over-ruled by Coch v. Taylor {Jb)^ which 
is an authority to (hew that the defendants are liable 




in 
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Wilson 

ngainfi 

Xtmer. 


in this cafe. iBayfeyl, Inhere the deJhrery to the de¬ 
fendants was under the bill of lading ; here it is under 
the order of Williams and Wilfon,'] That makes no real 
difference; for tlie defendants by confenting originally 
to accept the goods under the bill of lading, became 
liable for the freight, and cannot diveft themfeives of 
that liability by obtaining a fubfequent order under 
which they received the goods. The cafe of Roberts v. 
Holt has no bearing upon this : it only decides that the 
configneais liable for the freight on receipt of the goods, 
which does not appear to have been decided before that 
time. In Ward v. Felton the bills of lading were not 
indorfed to the defendant, and the matter knew that he 
a£\ed only as agent for the-confignee, in making the 
entry at the cuttom-houfe 5 therefore, he was clearly not 
liable for the freight. 


The Solicitor-General and Puller^ contra, contended that 
the 39 G. 3. c, 6 ^.f. 87., which impofes the neceflity of 
landing the cargo at the Wejl India docks, is totally blent 
with refpeck to the continuance of the lien; and fup- 
poiing that the 45 G. 3. r. 58. applied to this cafe, 
ttill it would not help the plaintiffs* claim, as it related 
only to a particular cafe recited in it, viz. where the 
duties are not paid, and where the goods arc landed by 
the officer, in which cafe the company is authorized, 
upon notice given to them by the matter or owner, to 
detain the goods until the* freight is paid ; but here the 
plaintiffs have given no notice. The plaintiffs might 
have fccured the freight either by entering the goods at 
the IVeJl India docks in their own names, or giving no¬ 
tice to the dock company to retain. [Lord Ellenbo- 
rough C. J. The claufc i& general as to the continuance 
■ \r> of 
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of the lien, and it would be too narrow a conftru£Iion 
to confine it to the particular cafe where notice is given, 
which is only to aid the party in enforcing fuch lien; 
but independently of that claufe, I (hould hold that if 
goods are taken out of the hands of the party by opera¬ 
tion of law, he fhall not be prejudiced by it, but the law 
will retain his lien for him. Is not this point incontro¬ 
vertible, that when goods on board a fliip are fubjc£l: 
to lien, if they are taken out of the fhip in invitum and 
by compulfion of law, that the lien (hall be preferred 
in the place of fafe cullody where the goods are depo- 
fitcd by law ? It feems a principle of univerfal jufticc, 
and there was no occafion for the a£i: to provide for it. 
Le Blanc J. The operation of the claufe which has 
been alluded to is to place goods landed under the regu¬ 
lations of that adl in the fame lituation as if on board 
the fliip. The 39 G. 3. c. 69. / gy. & 98. require JVcJl 
India fliips to land their cargoes at the docks under the 
penalty of forfeiture, which is a landing by compulfion 
of Iaw.3 

On the fecond point, they contended that Cock v. Taylor 
was mainly diftinguifiiable from this, becaufe in that 
cafe there was a taking of the goods by the defendant 
underThe bill of lading, and that was held to be evidence 
againfl: him of an agreement to pay the freight due 011 
the goods, which by the bill of lading were deliverable 
only to the confignees or their affigns, upon payment 
of the freight. But here the receipt of the goods was 
under the order of Williams and Wilfon^ and cannot be 
evidence againft the defendants, who received them 
under that order only,- and not under the bill of lading, 
that they had agreed to receive them under the terms 
of the bill of lading. If it could be, then if thefe goods 

M ^ had 
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againfi . 
KrZAEi. 
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had been fold through feveral hands whilft remaining in 
the Wtji India docks, the prurchafer who received them 
from the docks would be liable for the freight, altliough he 
had given a full price for them, under an ignorance that 
the freight had not been paid, which would be a moftincon* 
venient rule of commerce. As to the cafe of Lodergreen v. 
Flighty cited in Cock v. Taylor {a) it only decided that the 
contra^ for freight being entire, Ae captain had a lien for 
the whole freight on the remainder of the cargo, after a 
part delivery of it, but there it appeared that the defen¬ 
dant who was held liable, had received the goods under 
the bill of lading. The making the entry at the cuftom- 
houfe in the names of the defendants, according to ff^ard 
v. Felton will not make them liable. [Lord Ellenho^ 
rough C. J. That was certainly done alio intuitu.] 

Lord Ellenborough C. J. There is certainly one 
circumftance in this cafe which forms a material dtf- 
tinflion between this and the cafe of Cock v. Taylor, 
and which feems to influence the judgment of my 
brethren, and therefore I fhould wi(h the cafe to go to 
a new trial, in order to enquire into the fzfX on which that 
dillindliion is founded, and then, if it (hould be deemed 
neceflTary, to confider farther of that diftindtion.' The 
circumftance is this, that in Cock v. Taylor the goods were 
delivered under the bill of lading only 5 here they were 
delivered to the defendants, who were entitled to have 
them under the bill of lading, and might have enforced 
their delivery under it, and from whom they might 
have been withheld until the freight was fatisfied: but it 
is faid they obtained pofleflion of them under an order 


for 


(tf) 
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for delivery from the condgnees, which imports that the 
condgnees ftill continued the proprietors^ and not under 
the bill of lading, although they were indorfees of the 
bill of lading at the time. Then the queftion is, can the 
law extend the lien as againft perfons who do not claim 
in that chara£ler under which they would be liable for 
freight, viz. as indorfees of the bill of lading, but as 
the agents of the confignees, fo as to make the parting 
with the lien to them a ground of confideration for an 
implied alTumpfit by them to pay the freight ? That 
would be carrying the law oi>e ftep farther than was 
done in v. Taylor, and in a cafe of lien we fhould 
be anxious to tread cautioufly and on fure grounds 
before we extend it beyond the limits of decided cafes. 

It (Iruck me at the trial that the defendants, being in- 

• 

dorfees of the bill of lading, if they took the benefit de¬ 
rived under it, not having renounced their claim as fuch 
indorfees, muft be confidered as taking under it, and 
chargeable according to the terms of that inftrument, 
which was eflential to their title and which gave them 
the means of enforcing the delivery; but what weighs 
with the Court is this, that they obtained the goods not 
by the firength of their title as indorfees, but as agents 
or fervants of the confignees. The Court therefore think 
it right that it (hould go down again in order to fee if 
that fa£f can be varied. 

Grose J. There is a very material difference between 
this cafe and Cock v. Taylor, This appears to me to be a 
new cafe. 

■ Lb Blanc J. It would be carrying the authority of 
Cock V. Taylor further than was intended or forefeen at 

M 3 the 
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the time when that cafe was decided^ to hold that it 
governed the prefent. It is eafy to raife an implied 
afliimpfit where the parties are cognizant of the terms on 
which they are dealing, as where the dealing is between 
the owner or captain and the defendants, but it is not 
fo eafy where the dealing, as in this cafe, is between the 
owners and a third party, viz. Williams and Wilfon^ 
for I conceive that here the owners muft be taken to 
have delivered the goods on the faith of Williams and 
Wilfin, 


Batley J. I think Coch v. Ta'^hr was rightly decided. 
In that cafe the defendant received the goods as a pur- 
chafer of the bill of lading, making that his title to them, 
and virtually confenting that his name {hould be pledged 
to the owner for the freight; but here it feems to me the 
defendants never did confent to that, but Handing in a 
^tuation in which the owners might have had their names 
pledged if they had claimed under the bill of lading, they 
adopted the alternative in which their names were not to 
be pledged to the owners. InHead of going with the bill 
of lading they go with the order of Williams and Wilfin^ 
and obtain a delivery under it, in their names, as the per- 
fons who were to be pledged, and to whom the captain 
woukf confent to look for the freight. It ftrikes me,, 
therefore, that Williams and Wilfon are the only perfons 
to whom the captain has a right to look: and that appears 
to be an effential diftin6Iion between the two cafes. 


The Court thereupon made the rule abfolute for a new 
trial, and the caufe went down again and was tried before 
Lord Ellenhorough C. J. at the London fittings in this 
term, when the fame evidence Was given as before, with 

this 
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this additional proof, that the defendants had upon former 
occafions obtained the delivery of other goods under fimi- 
lar orders from W^illiams and Wilfotty on which occafions 
they had always paid the freight. Lord Ellenhorough C. J. 
then told the jury that the privity of contra^^ under a 
bill of lading fubiifled between the fliipper of the goods 
and the captain; that the captain and his owners had a 
lien for the freight of fuch goods, not only whilft they 
remained on board the fliip, but alfo in the Wejl India 
docks ; that fuch lien might be waved, or the goods might 
be delivered upon an underftanding that the freight fhould 
be paid, in the fame manner as if the goods had been re¬ 
tained for the lien 5 and that fuch an underftanding might 
form a good confideration for a promife to pay the freight, 
which promife might be implied from the circumftances; 
that it was for the jury to confider whether from the 
former habit of dealing and the ufige of trade they would 
imply fuch promife. The jury, as upon the former trial, 
found a vcrdi«£l: for the plaintifts. 


1813. 

Witsoir 

agdnji 

Kymeji. 


The Solidtor-General on this day moved for a new trial, 
infifting as before tiiat as the def mdants had obtained the 
goods under the order of Williams and Wilfon^ and not 
under the bill of lading, no privity could be inferred be* 
tween the plaintiffs and defendants to raife an imj^ied 
aflumpfit between them; and that as the Court had 
decided that the authority of Cock v. Taylor did not fup- 
port the former verdift, fo neither did it the prefent. 

Lord EllenborouGH C. J. If there were any point 
of law on which I entertained a doubt,' I fhould be de- 
firous of having the cafe reconfidered, but I am not 
aware that there was aihy point of law which could have 

M 4 been 



IN HtLAJtt tEftk 


WxtiQW 

KritKR. 


been prefented to the jury otherwife than it was. Then 
the queilion is, taking what has been tlie dealing be<* 
tween thefe parties and the general ufage of trade, whe¬ 
ther the defendants, who received thefe goods, mud not 
be taken to have received theni under the fame terms 
that they had always adopted in other cafes, viz. under 
the fame liability to pay the freight as the original con- 
fignees were under. I left it to the jury to confider 
whether from the evidence given of the general habit 
of dealing between the parties, thele goods were de¬ 
livered on an implied underdanding that the fame courfc 
was to be purfued with refpe£l: to them. 


Le Blanc J. This is not moved upon any queftion 
whether the law was properly dated to the jury, nor is 
it a quedion now, whether a perfon merely taking goods 
under an order for delivery, without any previous deal¬ 
ings of the fame fort, would be liable for the freight; 
for the Court intimated on a former occafion that he 
would not, and therefore fent the cafe down to a new 
trial to afeertain whether on account of any previous 
dealings between the parties, there was any underdand¬ 
ing between them that the defendants diould be liable 
for the freight. It now appears that the defendants uni¬ 
formly paid the freight for the goods which they received 
on former occalions. Then the quedion is, whether the 
defendants, who appeared to a£l: in the fame charaflcf 
upon this as upon former occafions, and did not commu¬ 
nicate that they were a£Iing in a different charafler until 
after they received the goods, were not to be linderdood 
as receiving them upon the fame footing as before, «. e» 
upon an underdanding that they would pay the freight. 

' That was left to the jury, and they have found that 

there 
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tH^re were fuch‘ previous dealings^ ^nd ftoiri have 
implied the undertaking. There is no queftiou of law 
to be considered; but the cafe, if fent down agdiff, rtiuft 
be decided upon the fame fads as^now appear. 

Bayley J. The verdld is certainly according to th6 
juftice of the cafe. The defendants were in the habit 
of receiving goods and paying the freight for them, and 
when they received the goods in queftion, knew that 
the freight had not been fatisfied. They could not have 
meant then in this particular inftance to turn the owners 
of the (hip round upon Williams and Wilfotty but muik 
be underftood as having agreed to pay the freight as upon 
former occafions, when the captain was ufed to fend 
round to them for it; and they cannot be prejudiced by 
this, becaufe they have got the goods. 

Rule refufed. 
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Hilhouse and Others agaitifl Davis. 

J)EBT. 'Phe fecond count of Ae declaration on 
which the queftion arofe, Rated that on the drit 
of Septemhery 50 G. 3., at the affizes at Brifloly held before 
Wood B., a jwry qualified, &c. was fworn and impan- 
nelled, &c. according to the a£l of the 43 G. 3. c. 140. (a) 
(local and perfonal) for improving and rendering more 
commodious the port and harbour of Brijloly and to the 
aft of the 48 G. 3* r. ii.(^), for completing the iln- 

by nfea’iii of the' virorkS authorized by thofe afts: Held that the 
iatcreft for the detention of the Aim awarded. 


IvTovday^ 

Feb. 8rb. 

In an aAion of 
debt to recover 
a fum awarded 
to the plaintiffs 
by a jury under 

the 43 <7- 5- 

c. Z4e*> and 
48 G. 3.'f. XI., 
as a conipenla- 
tion to be made 
by the Brifiol 
Dock Company 
for an injury 
done to the 
plaintiff’*! pro. 
jurymi^ht jire 


[flY SeO* 4^ toy, 8 * and 154. 
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provcment of the port of Brifiol^ to aifefs and award 
the fum of money to be paid^ and compenfation to be 
made by the faid Briflol Dock Company to the plaintiffs, 
for an injury fuflained by them as occupiers of and 
perfons interefted in certain property known by the 
name of the Lime-kiln Dock, together with other pro¬ 
perty adjoining the fame, in that part of the parifh of 
Clifton which is in the county of the city of Brjfioli by 
means of the works and improvements authorized to be 
made by the feveral ads of parliament made for improv¬ 
ing the port of Brijioly as claimed by a certain menforial 
of the plaintiffs, prefented to the faid Company in that 
behalf: and that the faid jury fo fworn, &c. awarded 
the fum of 4238/. to be the fum to be paid and compen¬ 
fation to be made by the faid Company to the plaintiffs 
for the faid injury, &c. by reafon of the faid dock and pre- 
mifes having been injured and rendered ufelefs by means 
of the faid works and improvements : and thereupon 
the faid Sir G. Wood did give judgment for the faid 
4238/. fo awarded, 8cc.: and it was conhdered by the 
faid Judge of afBze that the plaintiffs fhould recover 
againft the faid Brifol Dock Company the faid fum of 
4238/., and that the faid fum fhould be paid by the faid 
Company as an^ for the amount of the compenfation 
aforefaid. The declaration then averred a demand and 
non-payment of the faid fum of 4238/., to the plaintiff^s’ 
damage of 500/. Plea, nil debet. 

At the trial before Chamhre J., at the la A: ai&zes for 
Brijioly the record ftated in the declaration was produced 
from the quarter feflions, and the learned Judge’s figna-fe 
ture thereto was proved; and it was alfo proved that the 
plaintiffs had demanded payment of the fum afleffed 
from the defendant^ who was treafurer of the Dock Com'* 

pany. 
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pany, which was refufed, and a refolutiqn of the Com¬ 
pany was paipTed^ dating that they could not fix on any 
definitive time to pay the money. The learned Judge 
directed the jury that they might give damages for the 
detention of the debt, and that the natural criterion of 
thofe damages was the intereft on the fum awarded by 
the jury. Whereupon the jury found a verdi£l for the 
debt and damages, which included intereit on the 
fum awarded. 

In Michaelmas term a rule nifi was obtained by Lens 
Serjt.Tor reducing the verdift.to a furh exclufive of the 
intereft, on the ground that the jury were not authorized 
to give intereft, but only nominal damages. 


171 

iSijf. 

Hitttotjse 

againft 

Davis. 


Pell Serjt., Burroughs and Abbott^ now (hewed caufe, 
and contended that the aiTeflment made under the a£k of 
parliament was equivalent to a judgment. The firft 
a£l relating to thefe docks gave jurifdiftibn to the fcf- 
fions, who were dire£led to enter the judgment: then • 
came this a£l, which gives the fame jurifdi£lion to a 
judge of afiize. Here the judge has accordingly pro¬ 
nounced judgment, and that judgment is conclufive. The 
jury therefore were at liberty to give intereft in an action 
brought upon it, in the fame manner as it has been held 

they may do in a£lions brought upon regular judgments, 
Ent^uiijlle v. Shepherd (a), McClure v. Dunkin {b ); 
which latter cafe tlie intereft given exceeded the penalty 
of the bond; and therefore could not havd been reco¬ 
vered in the original a£lion. And according to Black^' 
more v. Flemyng{c)f even on a writ of inquiry, the jury 
may allow intereft upon the judgment. \^Le Blanc J. 

(«) a T. a 78. (i) I Eajl, 4s6. (c) 7 r. A 446. 


The 
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The difiiciilty is, that this is ndt a jU(%indnt of any 
Court 5 what fort of judgment then can it be called ? 
A judge of aflize cannot, as fuch, pronounce a judgment. 
Lord EllenUrough C. J. The is very defeftivej but 
it feems only to be an afccrtainment'of damages under 
the authority of a judge of aflizej. Suppofing this af- 
feflment not to amount to a judgment, it at leaft became 
a liquidated debt from the time of its afcertainment, and 
by the rule of the common Jaw it is within the general 
province of a jury to give damages for the detention of 
a debt. Then if they were competent to give fuch da¬ 
mages, there can be no doubt of the propriety of giving 
them; for the a 6 k has exprefled that they (hall give a 
juft and liberal compenfation, which cannot be done 
without allowing intereft for the money withheld. Be- 
fides, the aileffment, although in the form only of da¬ 
mages for an injury, is in fubftance an equivalent for 
property of which the plaintiffs have been deprived by 
the Company; it is therefore like a cafe of fale, in which 
it is clear that intereft would be due for the time that the 
purchafe-money is withheld. If intereft be not reco¬ 
verable, it will be allowing a premium to the Company 
for withholding the money. 

Lens Serjt. and Cajberdy contr^. There was no evi- 
Hence of the Company*^ having withheld payment 
through any fraudulent or contumacious motives; but 
their funds are defe£five. This afleffment is compared 
to a debt or fale, but nullum (imile eft idem ; aiid fo it 
may be like both, without amounting to either, being in 
fi£t Ofily a fpecial cohclufion of what compenfation is 
due to the individual by way of damages for property 
taken from him for the public benefit. Then it is likened 

to 
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to a judgp^epl, to w]ii|Q)i fape i 

neither if it refei?abl ^4 pf FPS^fe?® 

aUow ii^t^re(t upon a^ judgn^ents it is difcrationary |iri^ 
Courts of Fi^ror> wd in fome cafes they have difallowed it* 
In Blflchmore v. Flmyng ii does not appear from the repo^ 
whether the original caufe of a€lion was fuch as to bear ip- 
tereft. {.Abbott faid it was a tailor’s bill.) McClures, Dun- 
kin was on bond, and Entwiftle v. Shepherd appears tp 
have been an a<^ipn which originally bore intereft. Huti^ 
Ur y. Bowesy l^S. cafe from C, P, about two terms agp, 
was an action of afrumpfit upon a foreign judgment; the 
defendant fuffered judgment by default, and the jury, 
upon the writ of inquiry, gave intereft; and the Court 
held that the jury had no authority to give interefl, and 
reduced the verdift to that extent* With refpe£i to this 
being a liquidated debt, it does not therefore follow that 
it will bear intereft. In Hogan v. Page («) it was held 
that intereft ought not to be given on a (ingle bond. 
So it is not allowable on money lent, Caltoji v. Bragge {b). 
It is not therefore enough to prove a fum of money 
due, unlefs it be due upon fuch grounds as will entitle 
the party to intereft. That has not been fhewn here; 
for as to the enad^ment refpc^ling a liberal compenfa- 
tion, that is diref^ory only to the compenfation-jury, 
who inuft be prefumed to have given a liberal compenfa- 
tion, a|tending to the probability of its not being paid 
for (bme time. 
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»8 i3 . 

Hii.Houait 

asainfi' 

DavM. 

.• ^ i 


Lord Ellenborough C. J. This is a cafe perfedly 
new and anomalous in refpedi of any other procqedipgs. 
It is accompanied with this hard^ig to the plaintifts. 

(«) iB.ir A 337. (fr) IS Safi, aa*. 


that 
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xBr3, 

Hi&kovse 

IXAVIt. 


that unlefs they cfan retofer damages in this a^on for the 
de^don of their debt they will be without remedy; for 
by a ilrange omiffion in the a^, there being no power 
given to this or any other Court to award execution^ the 
plaindfl^ may wait ad Gnecas calendls before they will 
be entitled to their remedy. Under thefe circumftances 
the plaindfl^ here will be in a much worfe (ituation than 
the plaintiffs in the cafe cited from the Common Pleas 
of the a£lion on a foreign judgment, where they ftill had 
the means of levying by execution on that judgment; 
whereas here, if there be no mode of obtaining the judg¬ 
ment of this Court for the damages, they can have'^no 
execution; and the only way by which the Company can 
be deterred from withholding payment is by allowing 
interefl: in the ffiape of damages, or by an application to 
the legiflature for that'purpofe. In this anomalous courfe 
of proceeding, and upon untrodden ground, I am almoff 
afraid of adopting any thing which may Teem like a ge¬ 
neral rule; but it does appear to me tliat it will be in 
furtherance of juilice, and the obje 6 t of the legiflature, 
to allow the plaintiffs the benefit of the intereft affeffed 
by way of damages in this action. We cannot indeed 
call it properly a judgment,,it being rather a flatutable 
afeertainment of damages; but with fome doubt, and 
for myfelf I confefs confiderable doubt in fo pronounc¬ 
ing, we think that we fliall be beft fuftaining the juilice 
of the cafe by allowing the plaintiffs the amount of the 
intereffi affelTed. 


Le Blanc J. The jury having given intereft, we 
cannot fet their verdiA afide without being fatisfied that 
they have done what they were not warranted to do by 
law. But there is no pofilive rule of law againft their 

giving 
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giving intereft on a fum afcertained. The rule of law 
is affirmative that where a fum is afcertained^ and judg¬ 
ment afterwards pronounced thereon in a court of re- 
cordy if an a£lion of debt be brought, on that judgment^ 
the jury may give intereft by way of damages for the 
detention of the debt. The only queftion is, whether 
this may be affimilated to the cafe of an a£^ion on a 
judgment; and 1 think it fairly may. This was a fta- 
tutable provifion to relieve the Company from a£lk>ns for 
damages to be done by them in the execution of the a^. 
Now if in this inftance an a£lion had been brought, the 
plaintiffs would have recovered damages to the extent of 
the injury, and had judgment for thofe damages; but 
the legiflature has appointed another courfe of proceed¬ 
ing, by affeffment of damages before a Judge of affize, 
who is afterwards to give judgment as a fan£lion to the 
finding of the jury. It is an affeffment in invitum, and 
the party in whofe favpur it is made has no mode of 
recovering it but by a£lion of debt, and proceeding to 
judgment in a court of record upon that affeffinent; and 
then he may go on as in other cafes. From the time of 
the afcertainmen^t by the jury and the fan6lion of the 
Judge, it feems marked out as a ftage of the proceed¬ 
ing correfponding with that of a judgment recovered in 
an action; and therefore, by analogy to that, it ihould 
iieem that the fum afcertained will bear intereft. 


iSf^. 


Hilhousk 

ataitM 

Davis. 


Baylet J. I cannot fay the jury have done wrong; 
on the contrary, I think they were right. It is an affeff- 
ment of damages before a Judge of affize, who after¬ 
wards gives judgment upon it, and that comes as near 
to what is properly a judgment as poffible. Then the 
a£l fays, the jury fhall give a juft and liberal compenfa- 

tion; 
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i 7<5 

^ILHOUSB 

iJAVlM. 


tion; and the jury a(ce|tfined fh? fum pf 4^3^^ to a 
liberal compenfation to be paid ip xptp* <iUPftipn 

therefore is, whp%f yeafs ^^p^wards a jury ivere 
not lyarfanted ip cpncjpding th^ tJio p^fty i? dapinifed 
py buying befp jcep^ out of his cpmpepfjifiQn for fo Ippg 
a p'pip; I f^ey were. But /f xs /aid this was no 
|aul| pf the dcfppd^pt** Ppithet is ^i^ a proceeding 
againft him as for a penalty, but pnly for the damages 
^hich the plaipti^s have fuftained by reafpp of the delay 
of paypi^nt ^ and although ^ha^ delay pay have arifen 
fpm inability, the damage to the plpntiiFs by the de~ 
tention is the fame. Then it fccms that the intereft 
upon the fum withheld is a reasonable meafure of com- 
pcnfation. 

* Rul^ difcharged. 


Moniayt 
Feb. 8ih. 


Rumsey, Affignee of Collins, a Bankrupt, againji 
G;eorg£ and Another. 


Hutbaod alone 
cannot be the 
petitioning 
creditor to Tup- 
pott a commit* 
iion of bank¬ 
ruptcy, in re- 
fpe£t of a debt 
com po fed 
paitly of a fum 
of money due 
to him in 
his own right, 
and partly of 
a Aim due to 
his wife dum 
ibla. 


ROVER for goods the property of the bankrupt be¬ 
fore and at the time of his bankruptcy, which the 
defendants had taken in execution fubfequent to the 
of banl^ruptcy. At the trial before Chamhre J. at the 
silCi^es at Bryiol^t the trading was admitted, and the 
other circumi^ances nece^ary to conftitute a bankruptcy 
were fully proved, fubje^ only to a queftion that arofe 
upon the validity of the commiiEon in refpedl to the 
petitioning creditor’s debt. It appeared by the learned 
Judge’s report, that the commiflion was obtained upon 
the petition of the plsuntuBfiSfoT^y; whpfe demands upon 
the bankrupt, as it was proved, arofe in the following 
manlier* 


*5 


In 
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In July 1804 the bankrupt borrowed of Mary Spencer^ 
widow, who afterwards and before the a£t of bank¬ 
ruptcy became the wife of Daniel Rumfiy^ (the plaintiff,) 
the fum of 90/., for which he was to pay her intereft by 
quarterly payrhents. This intereft was often applied for, 
but never paid except once. After Mrs. Spencer married 
the plaintiff, application was again made for payment, 
and an anfwer received from the bankrupt that he could 
not then difeharge it, but would as foon as he was able. 
As the a£l: of bankruptcy was not committed until about 
May or June 1809, the debt of 90/. with the intereft 
moft probably exceeded ico/. *, but it was alfo proved 
that a farther debt was contrafled with the plaintiff him- 
felf, by a promiffbry note from the bankrupt, dated nth 
February 1809, for 25/. 4/., and payable to the plaintiff 
or order, with intereft from the date. The affidavit of 
debt was made by Rumfey, ami ftated that the bankrupt 
was indebted to the deponent in the fum of 150/. for 
money lent by the deponent and his wife previoufly to 
her marriage, and for intereft due thereon. Upon this 
part of the cafe it was objected by the defendant's coun- 
fel, that the debt of 90/. and intereft remained a debt 
due to the wife : that the hufband could not have fned 
for it without joining his wife in the action, and that the 
right would furvivc to the wife upon her hulband*s death 
before the debt was recovered, and therefore it was not 
a debt to the hufband to entitle him alone to become the 
petitioner for a coinmiflion of bankruptcy : and they 
cited the cafe Fx parte Staples (a)t where the debt was 
due to the wdfe as admlniftratrix. The quoftion was 
referved for the decifion of the Court; and after the 


1813. 

Rumset 

agawft 

Georqs. 


VOL. I. 


(tf) 7 Fhi. Ahr, 67. pi. 10. 

N 


other 
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1813. 


KvMi'ZY 

agai.iji 

George. 


ether parts of the cafe had been proved, the phmtifF was 
nonfuited, with liberty to move to fet aGde the nonfuit, 
and enter a verdi£l: for 118/. d.amages. Accordingly 
Ze/if Serjt. having in Michaelmas term obtained a rule 
nifi for that pirrpofe, 


P^//Serjt. and IV. E. Taunton fliewed caiife, and ad¬ 
mitted that they were not able to find any cafe precifely 
in point, but contended that the principle of thofe cafes 
applied in which it had been decided that the wife muft 
be joined with the hulband in all actions for debts due 
to her dum fola 5 and for this they referred to Fenner v« 
Pla/kett {a), I Roll. Abr. {b), Garforlh v. Bradley (c), Bull. 
N. P, {d), Milner v. Milnes[e). So where a debt is due 
to the wife as admiuIRratrix, the hufband alone cannot 
make oath of this being a debt due to himfelf ifi order to 
found a commilfion of bankruptcy, Ex parte Staples {f) : 
for which purpofe alfo it is necefiaiy that the debt 
fiiould be a legal debt. Ex parte Hillyard (g), Med'. 
llcoti*s cafe {Ij). Here the legal debt was not due to the 
hulband alone, but to the hufband and wife in right of 
the wife ; and if the hufl^and had died, leaving the wife, 
it would have furvived to her, Garforth v. Bradley. 
They referred alfo to 'iVern. 707., Anonym., and Co, 
IJt. 35 as authorities to ihew that chofes in affion 
belonging to the wife do not veft in the hufband, unlefs 
reducetl by him into poffetTion during the coverture. 


Lens Serjt. and Richardfon contra. The only cafe in 
point for the defendant is the cafe Ex parte Staples, which 


(a) Jtfeor.422. (b) P. 347 * P-pl-Z' 676, 7. 

{d) P. 179. (0 3 7 .R. 631. (/) 7 Fin. Abr. 67. pi. to. 

(j') a^C/’-407- (*) Sir. 2^^. 


turned 
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turned upon the diftincllon of the debt being due to the 
wife as admlniftratnx. [Zi' Blanc J. ) eferred to the cafe 
of Majler v. Winter [a)^ cited in Da^vies.'] There aifo 
the wife was executrix, ainl the fnne diilincllon was 
taken, that as the debt was due to her in autre droit, 
Ihe ought to have joined with her Iiufoand in fuing out 
the commiffion : and the reafon given in Ex parte lltaples, 
that the hufhand alone could not make oadi of this as a 
debt due to himfelf was true, for he could never have 
applied it to his own ufe. But here the hulband claims 
a debt due to the wife proprio jure, and may apply it 
to his own ufe, and therefore he is competent to make 
affidavit that it is his debt, and fo the reafoning of that 
cafe does not apply* The wife could not have been the 
petitioning creditor ; for the fame ftatute which requires 
the oath requires alfo the petitioner to give a bond(^), 
which a feme covert is not competent to give. It is true 
indeed that, generally fpeaking, the huffiaiid muft join 
his wife m anions upon debts due to the wife ; but that 
is not fo always 5 and in Brett v. Cumberland (c) it is laid 
down by Dodderidge ]. as a rule to be obferved, that the 
huiband may well have an ion iii his own name with¬ 
out his wife for the recovery of that which he may dif- 
charge alone, and of which he may make difpofition to 

his own ufe. Befidcs here it appears that there was a 

✓ 

forbearance by the hufbaiul after the coverture; and in 
the cafe of a feme covert executrix, it was held that the 
hufhand alone may maintain an a<fl:ion on a promife in 
confideration of forbearance (d), A fortiori then he may 

(«) % Motttag.Bmikt. Cafes, 129. (b) 5 G. a. c. 30. f. 23. 

(c) 3 Hulj}. 1 64. (d) t Salk. 1 17., and Cartb. 46*. 

N 35 do 
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Rumsey 

cgainft 

Gsoroe. 


do fo, where ‘the debt is due to himfelf, as in the preient 
cafe. 

Lord Ellenborough C. J. A confideration of for¬ 
bearance by the hufband is a confideration arifing during 
coverture, and exprefsly moving from the hufband, who 
has the power of immediately enforcing the claim, and 
is therefore fuflicient to fupport a promife made to him 
alone, who is the inftrument of forbearance. But that 
queflion does not arife ; the tjueftion here is whether, 
in the cafe of a debt belonging to the wife antecedently 
to coverture, the hufband can treat it as his own debt, 
when the law does not confider it as his own abfolutely, 
but only potentially fo, i, e. provided he reduce it into 
pofTeffion during the coverture. It is quite clear that 
this debt would have furvived to the wife. Then we 
are to confider what defeription of debt is neceflary to 
fupport a commiffion of bankruptcy. The cafes fay that 
it mufl be a legal debt. Is this fo ? Is the fum of 
money which was due to the hufband and wife legally 
the debt of the hufband j and can he, under a ftatute 
which requires him to make affidavit of the truth and 
reality of his debt, fwear that this is his debt ? I think 
he cannot. The reafon affigned in the cafe of the ex¬ 
ecutrix, of its being a debt due to her in autre droit, cer¬ 
tainly does not much advance tlie argument in this ; and 
therefore I do not form my opinion on that cafe ; but I 
take a diftin^I ground, viz. that this was not the debt of 
the hufband, but of the wife. With rcfpe<fl: to debts 
due to the wife, the hufband is her irrevocable attorney, 
if I may fo fay ; and if he reduce them into pofleffion 
during the coverture, they become his debt; but until 

13 that 



IN THE Fifty-third Year op GEORGE III. 

« 

that is done, they remain the debt of the wife, and all 
the cafes agree that in the event of his death, they would 
furvive to her. As to the other fum of money which 
was clearly due to the hufband, the two debts cannot 
amalgamate and unite together, fo as to form one debt 
of the hufband. That being fo, I think that the hufband 
alone could not make affidavit of this being his debt, 
becaufe that by reducing it into pofTeffion he might have 
made it his. 

Le Blanc J. I think the nonfuit was right. Two 
cafes have been cited, where although the character of 
the parties was different, yet the principle applies. One 
of thefe cafes was determined in a court of equity, the 
other in a court of law, where the fame objection was 
infifted upon as in this cafe. As to the argument that 
the wife could not join as petitioning creditor bccaufe 
flic could not give a bond, that would have held equally 
where the wife w'as executrix or adminiflratrix, for there 
the hufband only could enter into the bond. I do not 
fee therefore that that circumftance will prevent the 
hufband and wife from being petitioning creditors; and 
if the debt muft be a legal debt in order to fupport a 
commiffion, this cannot be confidered as the debt of the 
hufband, until he has reduced it into pofTeffion. 

ivLEY J. concurred. 

Rule abfolute. 


i8i 

1813. 

Rumset 
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Georoe. 
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Tut'/da^, 

Feb. 9ih. 

A (U-ed .)f coni' 
p(.'l:;i.)n tm- 
bi rtcio ; (ill the 
creciiors. iiiulei' 
'wiiic!': ni'^ny of 
th'.rii) c^nic in, 
i* i;'. i.al'e of a 
fiiijii; qiTfnt 

conimidion of 
fc.uikiiiptcy, 
ftjcii a “ corn- 
piKirtiiing with 
hi3 CrcditnrSf'’ 
as will within 
the (.hr. 5 C. 2 . 
c. 10. f. 9. fle- 
piive llie 
nipt ,,(■ the be¬ 
nefit t)f hi:-; 
rerliHcate to 
piotect his 
future elft ifls 
from being * 
li'il.'.e to be 
taken ill r.xe- 
ciition, .(I- 
though lo:ne of 
the Cl editor .did 
not come in 
under ilu di-cd 
of conijjvrfition. 


Slaughter againjt Cheyne and Bryant. 

• ^ HE defendant Bryant in i B06 entered into a deed of 
compofition with his creditors for payment of a 
compofnion of io.f. in the pound as far as his erFedis 
would extend, and under that deed, which embraced in 
its terms a!! ihc creditors^ many of them came in, but 
feme refufed, and fued him and were paid. On the 
16th of Nn-Jj:-d'er 1811 a. commifTton of bankruptcy i/Tued 
againfl him, under which he obtained his certificate on 
the 23d of April 1812. The plaintiif’s execution in 
this afilion, which was for a caufe of afifion arifing prior 
to the commilTion of bankruptcy, was executed on the 
of December 1812, upon goods obtained by Bryant 
after his cenific.itc. Under thefe circumftances Bryant 
obtained a Judge’s fummons for (laying proceedings on 
the fl. fa. as to the goods obtained after his certificate, 
which was oppofed on the ground that he had com¬ 
pounded with all his creditor and the learned Judge de¬ 
clined making any order thereon. 

• 

Lawes now moved to fet afide the execution levied 
on the defendant BryanCz goods, and to reftore to him 
150/. 3^. paid tliereon into the hands of the flierifF of 
Middlifexy upon an affidavit difclofing the above circum- 
fiances. He contended that the certificate obtained by 
the defendant under his commiffion was a difeharge of 
his future efiefls from liability, and that according to 
the cafe of Norton v. Shah-fpeare (a), the prior compofition 

{a) isFaP,6ig, 

with 
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with his creditors would not defeat the elFe^ of that 
certificate, bccaufe as all the creditors did not come in 
under it, it had but a partial efFecl, and never completely 
difeharj-ed the defendant from his debts. 

But Lord Ellensorougii C. J. faid that there was a 
clear diftiiuElion between this cafe and Norton v. Shake- 
Jpearcy wliere the compofition was limited to one parti¬ 
cular defcrlption of creditors only, and did not extend to 
creditors of every defeription. Here the defendant as 
far as in him lies, has conipouiuled witii all Ins creditors 
of whatever defeription, for Ik? has propounded a general 
and equal fatisfa^lion to thorn all, and therefore it is 
complete as to them. The cafe cited refers to this very 
diftindfion. 

per Curiams Rule refufed. 


Tho King agahift Thomas Wildey. 

defendant wal? indicled at the quarter feffions 
for the county of Soinn-fcty for a larceny, in the ufual 
form. To which indiddment he pleaded jts follows, that 
at this fame general quarter feffions of the peace of our 
faid lord the king now holden at tlie time and place 
aforcfald, before the aforefiiid jufliccs of our faid lord 
the king, he the faid Thomas was in due manner of law 
acquitted of and from the very fame identical felony 
and offence in the faid indidlment mentioned, as by the 
record of the faid acquittal in the (aid court here will 
fully appear ; and this he is ready to verify, wherefore 
be prays judgment, and that he may be difmilTod and 

N 4 difeharged 
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SLAUGHTta 

a^uinfi 

CuEYSt. 


Fiib. 9th. 

pica of AUtcr- 
foir acejuit, 
which iloes 
not llatc llic 
rcci.i d of ac- 
qniciag is biJ. 
On writ 0: error 
broui'ht on u 
of 

convi^lion for 
Icloiiy al the 
qi) li ter Itliioin, 
liiis Court will 
only look to the 
rc coi'iJ of con¬ 
viction, al- 
thiiii^h the iiif- 
licrs Ict irn aho 
file leco.d of a 
former acejuit- 
tai. 
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difcharged of and from the premifes in the faid indi£I:- 
mcnt mentioned/' &c. To this plea there was the fol¬ 
lowing replication, viz. “ that there is no fuch record in 
the faki court here of the faid acquittal in due manner 
of law of the laid Thomas of and from the very fame 
identical felony and offence in the faid indictment men¬ 
tioned as by the faid Thomas U in bis faid plea in that behalf 
• above allcdgcdT Demurrer and joinder j upon which the 
juftices gave judgment of rcfporideas ouftcr, and thereupon 
the defendant pleaded not guilty, and at the fame felTions 
a verdi(St of guilty was found, and judgment of tranf- 
portation for 7 years awarded againft him. Afterwards 
in Michaelmas term latt the defendant brought a writ of 
error on this judgment, to which the juftices returned as 
well the record of acquittal of the defendant as the record 
of coiiviClion above ftated, and the defendant alTigned 
the following errors, “ tliat the replication was argumen¬ 
tative in this, to wit, that it denied the exiftence of the 
record of acquittal of the fame felony and offence men¬ 
tioned in the indiClmcnt, but did not alledge that there 
was any other felony or offence ever committed or 
charged or fuppofed to have been committed by the faid 
Thomas than that mentioned in the indiCf ment, and to 
which the faid acquittal related; and alfo, in as much 
as the replication was double and multifarious, and re¬ 
quired feveral different trials (that is to fay) by the record 
as to the exiftence of the record, by the Court as to the 
legality of the acquittal, and by the country as to the 
identity of the offence mentioned in. the replication ; and 
alfo in as much as there was no conclufion to the repli¬ 
cation, as there ought to be, pointing out the mode of 
trial by giving a day for the infpe£lion and production 
of the faid record, or averring the matters contained 

in 
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In the replication, or praying that the fame might be 
enquired of by the country *, and laftly, that by the 
record and proceedings aforefaid, it appeared that the 
faid Thomas Wildey was compelled to anfwer ever, and 
had been convicted of the premifes mentioned in the 
indi<Sl:ment, whereas by the law of the land the faid 
Thomas Wildey ought to have been difrnifled and dif- 
charged of and from the premifes mentioned in the in- 
didlment.” 


IBs 


1813. 


The Kino 
againjl 
WltDEV. 


This cafe came on upon a former day in this term, 
when B. Laiues for the defendant below, adverting to 
the return made by the juft ices, endeavoured to fliew 
that by coupling the two records together it was appa¬ 
rent that the defendant had already been acquitted of the 
fame offence of which he was afterwards convifted, and 
although this was not fpecially affigned as error, yet the 
Court would take notice of it under the general affign- 
ment that the defendant ought to have been difeharged 
from the faid indictment. In BiJIjopH cafe («) there was 
a variance between the writ and declaration, and after 
error brought, the writ was removed by certiorari into 
this court, and the judgment was reverfed, although the 
variance was not affigned for error, TjBayley J. There 
the Court referred only to the record in that fuit.] In 
Sir John Heydon*s cafe (b) a record is cited in which the 
judgment was reverfed for errors not affigned. [The 
Court here interpofed, faying that they could look only 
to that return which was made according to the exigency 
of the writ, and that the record of acquittal formed no 
part of filch return.] He then infifted upon the feveral 

{a) s 37* b, (i) II jiey, 8, a. 


errors 
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1813. 

rile Kino 

again/i 
Wilde r. 


errors a/ligncci, and principally that the replication wai 
bad for duplicity, putting in iiVue the whole plea which, 
according to 2 HalesF, C. 240.3 confifted partly of matter 
of record, and partly of matter of faa 5 2dly, that the 
replication did not contain any conclufion referring cither 
to the Court or the country, nor prayer of judgment 
which were effential; and upon thefe points he cited 
Pendred v. Chambers (a), Pitt v. Kaight {b), and Rex v. 
Zhaliejpears (r). 


Abbott contra, anfwered to thefe obje£l:ions, that 
although there was more prolixity in the replication than 
ufual, yet taking it with reference to the defendant's 
plea, it amounted to a plea of nul tiel record, it pur^ 
fued the allegation in the plea, and denied the exUtence 
of any fuch record ; and he referred to Sanford v. Ro- 
gers (d), to fliew that it was not neceilary there fhould 
be a formal concluhon, or that a day (hould be given for 
producing tlie record. He then contended that the plea 
was bad, being informal, and not agreeable to the ufuaj 
form of pleading, nor according to the rules preferibed by 
Lord Hale, as neceflary to be obferved in fuch plea. It 
is laid down by Lord Hale (e), that the plea of autrefois 
acquit is a fpecial plea, and that the prifoner muft plead 
the record in certain, and not expert until nul tiel re¬ 
cord be pleaded, for it is part of the prifoner's plea, and 
the means are alfo ftated whereby ho may poflefs himfelf 
of the record. Conformably to thefe rules a form of 
pleading is given in Vidian (/), and in Vaux\ cafe {g), 

(fl) Crf>. FJiz. (h) I Lev. tn. t Sa:!vJ. 97. 

(c) 10 Enji, 83. (<;) a pinif. 113. 

(f) zJfah'sP.C.ch.zx, tf) ridwn't Entries, IQ-J- 
(^) 4 Rtp- 44- 


where 
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where the reafon is apparent for requiring the record to 
be fet out. The only precedent in fupport of the prefent 
form is one in Rnjlal (rr), which appears to be rather a 
ihort note of the proceeilings than an accurate ftatement 
of what is required in fuch pica, for it does not even 
vouch the record. 




The Kis'o 


ii. Ln’wcs in reply. Admitting the precedent in Rajlal 
to be defective, yet that dcfc£l has been fupplied here 
by the addition of “ prout patet per recordum,” and if 
this pica contains every thing elfential, it is no objedfion 
that it is concife. In civil proceedings it is always ufual 
to plead a judgment recovered without fetting it out. 
[Lord ILllcnhorough C. J. A talitcr prcceflum efl may 
be generally good in civil an.d yet not in criminal cafes, 
where it is the cftablilhed mocie of pleading to fet out 
the whole record for the reafons given in Vaux\ cafe. 
Is there any authority for fuch a concife form of plead¬ 
ing in criminal cafes ?J The profecutor might have 
craved oyer. Lord Hale fays {b)y if a record be pleaded 
in bar in the fame court, the other party ftiall have oyer 
of the record. Here the defendant has vouched the 
record, and therefore the profecutor might have craved 
oyer and demurred if the record was dcfevflive. The 
precedent in Rajlal is copied into Burtfs Jujlicey and 
has been ufed as a common form of pleading. Staund- 
ford {c) liiys it is a good plea to an indi£Iment for felony 
to fay that he was at another time arraigned before fuch 
juftices, &c. and acquitted, and to vouch the record; 
and fuch plea ftiall be a good bar. 

(a) Ratal's EntrieSi 385.. Ed. 1670, under tit. Gaol Delitreiy, pi. 4. 

{P) % Hale's jP. C. 24** (c) Stamdf. R. C. loj. 


The 
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The King 
againft 
Wilde y- 


The Court took time to conficler, and on this day judg¬ 
ment was delivered by 

Lord Ellenborough C. J. Since this cafe was 
argued I have looked attentively into Rajial; and I find 
the precedent there ftated is as full of faults as it can be. 
Indeed I can hardly conceive any thing more faulty 5 it 
is even worfe than the plea that has been the fubje£l 
of our confideration ; which however is perfectly vicious 
for want of fetting out the record, to fliew that the pri- 
foner was legitimo modo acquietatus, which appears to 
be neceffary from the reafons given for the judgment 
in Vaux*s cafe. In that cafe Vaux was indi£led for poi- 
foning one Ridley^ and in difcharge of that indictment 
he pleaded a plea of autrefois acquit, and fet forth the 
former indictment and. record in certain ; and becaufe 
the indictment was infufficicnt, and therefore the life of 
the party was never in jeopardy, for this reafon he was 
held not legitimo modo acquietatus, and fo the plea 
not a bar to a fecond indictment for the fame offence. 
After this decifion reported by Lord Coie^ adopted and 
referred to by Lord Hale, who ftates pregnant reafons 
for its adoption [a), can we fay that this is a good plea, 
in which there is no indictment fet out, nor is it 
pleaded that the defendant was acquitted by verdiCt, 
nor that he had judgment quod eat fine die, which Lord 
Hale fays is neceffary to be pleaded {b), and upon the 
face of which it does not appear but that the defendant 
was pardoned ? The precedent in Rajiat is therefore 
one of the moft vicious precedents that I ever contem¬ 
plated 5 it merely ftates that praediCIus W, ad barram 


{a) % Hale's C. *48. (^) /J. 443. 

duC^ui 
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duftus et allocutus qualiter fe velit de felonia pracdi£la 
acquietare, dicit quod ipfe alias fcilicet, See. acquiefatus 
fuit, unde petit judicium. See, It does not even conclude 
with a voucher of the record, as the precedents uni¬ 
formly require, and Lord Hale deems to be eflential [a) $ 
but the conclufion is quia teftatum eft per priefatos Juft®, 
quod prsed. acquietatus fuit, which might have been by 
verdict (till fubfifting in parol. I cannot conceive how fuch 
a form of pleading could ever have been confidered as fit to 
be adopted. And yet this precedent is fet againft the pre¬ 
cedents in Vidiafiy in Vaux*s and Vandercombos cafe (b), 
all of which I have examined. I had alfo a curiofity to 
know on what authority the precedents in Rajlal were 
founded; and upon looking at his preface I find the 
author is anxious to difeharge himfelf from all refpon- 
fibility refpe£ting that part of his work. He fays, 
Underftand this, good reader, that none of the decla¬ 
rations, pleadings, entries, and precedents that be in 
Latin in this book be of my making or compiling.” 
He then points at the fources from whence they were 
derived, viz. four books; firft, the old entries; the fecond, 
a book of precedents by Mr. Edward Stubbis j the third, 
precedents by John Lucas ; the fourth, a book of pre¬ 
cedents, which, he fays, was my grandfather’s. Sir 
John Moore, fome time one of the juftices of the King’s 
Bench, but not of his colled^ion.” The only merit which 
he takes to himfelf, which is undoubtedly not an inconfi- 
derable one, is in the arrangement of them and the 
index j but he cxprefsly difeharges liimfelf from every 
other refponfibility *, afligning as a reafon for fo doing, 

(a) a ffaU^s P. C. » 4 *- (i) a LeaeVs Crown Caf. 8a3. 


1813. 


The Kiaa 

agaviji 

WlLDEY. 


in 
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The Kino 
avftmll 

W'ii-DSY. 


in the concluding part of his preface, that he Iiad been 
abfent from the kingdom, “ and lacking conference wilh 
learned men.” This may be confidcrcd as a fuflicicnt 
excufe for many errors ; and, among others, for the in- 
fertion of that vicious precedent, on the foie aiitJumity 
of which we are defireil to overturn the numerous au¬ 
thorities laid down by I.owl Coke and Lord llnky two 
of the moft eminent auri.ors and judges that have ever 
adorned ll^eJkimnJicr halL It is unneceflary to fay any 
thing upon the deie^is of the replication, bccaufe the 
queftion is taken up at an earlier ftage of the proceeding, 
viz. the plea, and upon that we are of opinion, without 
farther reference to the abundant authorities which may 
be found collcffod in Lord Haley tliat the plea is bad ; 
and confcqucntly that the judgment of the Court below 
mud be 

Affirmed. 


The King againjh The Juftices of Cumberland. 

Rule was obtained in Trinity term, which was after¬ 
wards enlarged in the lad until this prefent term, 
licfsa't frfllont fo^" ^ maiidamus to the judices of Cumberland, « com- 
tfriValfta iaie them, together* with the flieriff of the fame 

of wages county, if conveniently he may, purfuant to the datute 

according to ^ ^ 

the piovifions in fuch cafe made and provided, to hear and determine, 

of Aat. 5 Jiliz. • r ,** r -r r • 1 

c.A.fiS; and Upon the application of certain weavers of the faid 
1 jac. I. c. 6. 

/ 3., and the 

jiinices heard the petition and counfcl in Tupport of it, and after making inqniry and 
examining witneffes upon the iiibjcO, determined that they coi^ld not make apy rate 
more beneficial to the v/caTers: this Court refufed a mandamus to the juftices to hear and 
determine, although they did not examine the witnefics tendered by the petitioners, nor 
any witneftesnpon oath, or in open court. 


^*uefJay, 

Feh. 9 th. 

Where the 
weavers pre¬ 
rented a peti- 


county, 
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county, for them the faid keepers of the peace and jul- 

tices to limit, rate, and appoint the cf weavers in ““ 

. 1 ^ Tf'.'r K.T'JO 

the faid county.” The alBdavits on \vh icn ti.10 rule was agaiVjft 
granted Hated that at the general quarter feffions in 
April laH, witlun fix weeks oi tlic feaft of Eujla-y a peti¬ 
tion was prefented by t;ie deponents 2»nd oincrs, ope¬ 
rative w^eavers cf and its viciitliy,” ciilclcfing the 

reduced Hate cf their wages, and their total inraiequacy 
to procure for them and their farniiles the com men ne- 
ccflarics of life, and praying the jufiices to grant them 
relief by putting in force the a(fls ot p.nliam':?it r'da.tiye 
to the rating of mechanics’ wages according to tlie rate 
of provifions, viz. the 5 E!i%. c. f. 15. and the i Jac. j. 

and affixing fuch prices to the different fa¬ 
brics of cotton cloth as would enable the workers there¬ 
of to live by their labour. That evidence was offered 
to the juflices in fupport of the allegations contained in 
the faid petition, but that v.'ithout hearing fuch evidence, 
or making any inquiry, or calliiig unto them fuch grave 
and difereet perrons as by law is required, the juflices 
wholly refufed to grant the prayer of the faid petition, 
and to confidcr of fixing a rate of wagC'^, and to hear 
what might be alleged thereon, or proceed in the matter 
as by law they ought to do, and that no rate of wages of 
the weavers within the county has been made at any 
time before or fince the faid fcflions. The rule was 
oppofed by an affidavit of tlie chairman and feveval of 
the jufticcs who attended at tliofe fellions, wrhich Hated 
that the petition upon being prefentod was attended to 
by them, and counfel heard in fupport of it on the fame 
day, and that they took further time until the next day 
to confidcr of the fubje£l, and after making every in¬ 
quiry in their power into the relative fituation of maHers 

7 and 



^^2 

1813. 


The Kjno 
againft 

The Judiccs 01 

CUMBERLANU. 
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an(iv weavers, and fending for and examining all or the 
mod part of the principal manufacturers in the city of 
CarliJIey as to the wages allowed to weavers, and the 
profits arifing to themfelves, and comparing the prefent 
wages of the weavers and profits of the manufacturers 
with the wages and profits of former years, and after 
maturely and attentively confidering the fubjeCt to the 
bed of their judgment and ability, they w’crc of opinion 
that they could not in jullice make any rate of wages 
which would be more beneficial, or more than the wages 
then allowed to the weavers, and therefore* made no 
order upon the faid petition. 

Park and Scarlett^ who now fliewcd caufe againft; the 
rule, admitted that the Court had granted a fimilar rule 
in favour of the journeymen millers in Rex v. The Jujlices 
of Kent {a)y but denied tliat it was under fimilar circum- 
flance? with the prefent. In that cafe the juftices re- 
fufed to entertain the fubjeCf of the petition under a 
fuppofition that they had no jurifdiCfion to hear it ^ and 
this Court in granting the rule only decided that the ftat. 

I Jac, I. c. 6 » was a continuing law: ftill the queftion 
remains whether the powers given to tlie juftices by that 
ftatute are to be called into aCfioii at the inftance of 
individuals, or are left to be cxercifcd at their own dif- 
cretion. The aCl requires that they ftiall aftemblc them- 
- felves together, and then gives them authority to limit 
fuch wages as they ftiall think m<»ct by their diferetion 
to be rated: it is clear therefore that it meant to leave 
the diferetion entirely with the juftices, whether or not 
to put their powers into motion. But 2dly, fuppofing 


(b) 39J- 


they 
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they may be compelled upon the prayer of others, 4 iere 
it appears that the juftices a£l:ed upon the petition 5 for 
they heard it, and fully inquired into the fubjedf, and 
decided that they could not make any rate more bene¬ 
ficial to the weavers than the then exifting rate of wages. 
They have therefore done every thing which the peti¬ 
tioners required, unlefs indeed it is to be contended that 
they are bound to make a rat;e without cxercifmg any 
difcretibn at all, which can hardly be contended cither 
upon the words or the intention of the adf. 


Tmc KiNa 
againfi 

The julHcet of 


Topping and Brougham contra. If the juftices are 
required by ftatute to do an a£l;, this Court in the exer- 
cife of its jurifdi£lion will fee that they do it properly, 
and will enforce the doing it by mandamus; and for 
that purpofc, even if it ftiould appear to be the true 
conftru^fion of the ftatute that the juftices are to adl: of 
themfelves in the firft inftance and not upon the peti¬ 
tion of others, will ftrike out that part of the rule which 
requires them to proceed on the application of the ivcavers 
rather than permit the ftatute to remain a dead letter. 
But there is no occafion for that; becaufe it is an ac¬ 
knowledged rule of conftrudliori, that where a ftatute 
gives a remedy, it alfo gives a means of attaining that 
remedy, and although the party on whofe behalf it is 
given be not named in the ftatute, yet he may enforce it. 
Therefore in Re?t The Jujlices of Wefmorland{a)^ a* 
mandamus was granted to appoint overfeers for a ham¬ 
let, upon an affidavit that there were poor belonging to 
it; and yet the 13 & 14 Car, 2.. c»i 2 . does not empower 
any individual to enforce the appointment; and in Re^e 


Vox e I. 


{a) I Wtlf.izi. 

O 


V. The 
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The iCi^a 
Mainft 

The Jumcefi of' 
CvMBEllLAND. 


▼. i%e Jufiices of Kent the mandamus was granted in the 
fame form as now prayed. As to the obje^Iion that the 
juftices have heard and decided upon this application^ it 
is ftated that they would not hear the evidence offered 
in fupport of the petition ; and although they ftate, on 
the other hand) that they examined all the principal 
znanufa£kurer$) yet thofe were interefted witneffes, and 
it does not appear that even thefe witneffes were exa¬ 
mined upon oath) or in the prefence of the parties 
making the application. Befides, the 5 Eli%» £•. 4. yi 15, 
16. is imperative upon the juftices either to make a new 
rate, or to continue the old one, notwithftanding the equi¬ 
vocal exprefllons (hall affemble themfelves,” and ‘‘ fliall 
have authority,” ufed in the former part of / 15. Here 
the juftices have done neither. 


Lord Ellenborough C. J. We are now occupied 
in the confideration of a rule to fhew caufe, which is in 
thefe terms, viz., why a mandamus fhould not iffue to 
the juftices of Cumberland^ commanding them, in pur- 
fuance of the ftatute, to hear and determine upon the 
application of certain weavers, and to limit, rate, and 
appoint the wages of weavers in that county ? Such 
is the defeription of this application. Two obje£l:ions 
have been made to it; the i ft, that we have no authority 
in this inftance, to dire£k them to hear and determine, 
which is contrary to what we decided in The King v. The 
Jif ices of Kenti whether rightly or not I will not now 
paufe to enquire, but will affume that we did right, and 
that in this refpe£t the application ought to be enter¬ 
tained. But there, is another obje( 9 :ion of more weight, 
viz., that the juftices have heard and determined. The 
ft refs of tile argument on the other fide is this, that they 


arc 



IN THE Fifty-third Year of GEORGE III. 195 

Rre bound to hear and determine according to a jbdi- * 1813. 
cial courfe of proceeding, by the examination of wit- 

The ICit4'o 

nefles upon oath, and in a public court. Now, oh that againfi 
fubje£I we miift refer to the ftatute, and if we find that cumbirla^b! 
however clearly it impofes the duty, it leaves the mode 
of exercifing that duty at large, and to be purfued ac¬ 
cording to the difcretion of the juftices, yvt cannot im- 
pofe on them the terms on which they afe to exercife 
it, or the forms of proceeding which may be neccflary in 
other cafes. Now, the ilatute fays, that the juflices 
lhall aflemble themfelves together, and calling unto them 
fuch difereet perfons as they fliall think meet,” fo far it is 
clearly directory, and conferring together refpe£ling 
the plenty or fcarcity of the time and other circumftances 
necenarlly to be conH lercd,” without faying examining 
fuch perfons upon oath, ‘‘ fliall have authority,’* &c. 

That is tlie whole which the a£l: preferibes as to the 
mode in which the juftices are to exercife their function. 

Wlicther that funflion is to be called forth by the ap¬ 
plication of others, or to be exercifed on their own mo¬ 
tion, or whether it is diferetionary in them to make a 
rate or not to make it, are queftions not now before the 
Court; becaufe this is not an application calling on them 
merely to determine, but to hear and determine in a 
certain way, and the anfwer is that they have heard and 
determined in that way. If they have determined wrong 
on that occafion, ftill if they have heard and determined, 
we ftiould not grant the application in this form, which 
would be to hear again. I do not mean to fay that if 
they are to hear and determine, the Court will not en¬ 
force it; and therefore if their hearing was elufory, I 
agree that, on the authority of The v. The Jujices 
of Kcnti (fubje^k only to any revifion which that cafe 

O 2 may 
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1813. may undergo) that a mandamus ought te.be granted. 

But •what does the aiEdavit ftate upon this part of tliie 

TThf! Kivo " * 

againft cafe ? They did hear the petition, and they alfo heard 
cI!i4beri!and/ counfel in fupport of it; which is more than I {houM 
have expected them to do; for in a matter which was 
not of judicial inquiry, it was not neccflary, and would 
of courfe lead to fubjefts of declamation and perhaps 
inflammation, and I fhould therefore have difluaded them 


from it. But they not only heard, they inquired alfo into 
the relative fituation of the mailers and weavers, and into 
the prefent rate of wages allowed to weavers, and profits 
arifing to the manufaflurers as compared with thofe of 
former years. What am I to infer from all this, but that 
they took into confideration the Hate of their wages, in 
refpefl to their inadequacy to procure for them the ne- 
. celTaries of life aceording to the rate of provifions. It 
is faid they inquired of perfons concerned in the trade 
and interefled ; but that is incident to all inquiries of 
this nature, where thofe who are concerned are the per- 
fons^efl; able to give the n^ceflary information. I wiH 
not entertain fo harlh a prefumption, as to fuppofe that 
the principal manufa<Slurers would be inclined to deny 
to their fellow-labourers, what was a fair allowance 


under the exifting circumftances. But befidcs hearing 
and inquiring, the juHices determined alfo 5 for they were 
of opinion that they could not make any more beneficial 
rate. I admit that that will not facisfy the a£l, if they 
are bound to make a rate 5 but that is not the queftion 
arifing upon this application; neither do I pronounce 
any opinion upon it, but defire to be underftood as de¬ 
ciding only on this application, which is to compel the 
jullices to hear and determine. The inquiry to be made 
by them is not a judicial inquiry ; if it were fo, every 


weaver 
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weaver might come to the feflions with his coiinfel and 
witnefles, and require to he^ieard in open court j btit the 
a£l: has left it very general, and not required the applica¬ 
tion to be proceeded on according to judicial forms. 
Then if the juftices have duly heard, it would be 
adlum agere to compel them to hear again. 


1813. 


The Kino 
iigdiljl 

I’he JiHliccs of* 
Cumbkkians. 


Le Blanc J. This is an application for a rule-to fet 
in motion powers given to the juftices, the cxercife of 
v/iich, according to the general fenfe of mankind in 
modern times, it may be fairly faid would be moft in¬ 
jurious to both mafters and workmen ; however proper 
they might have been at the time when the a£l pafled. 
But notwithftanding this, the Court will enforce thofe 
powers if they fee that the juftices have refufed to do that 
which the a6i: preferibes. The rule calls on them upon 
the application of certain weavers to hear and determine: 
not to make a rate. The queftioii is, have they heard 
and determined on fuch application: if they have, the 
Court will not grant a mandamus directing theirf to do 
that which they have done already. It is objected that 
they have not heard and determined in the fame manner 
as upon appeal touching a fettlement or on indi£lment 
found *, but I cannot fay that any thing in the a 61 : ftiews 
that the powers of the juftices muft be exercifed in the 
fame way as if they were proceeding between litigating 
parties, viz. upon the oath of witneffes and in opem court. 
But they were defired by the petitioners to confider of 
the inadequacy of their wages, to hear evidence thereon, 
and te determine on the fixing a rate of wages more ade¬ 
quate : and they did fo, and have returned to us that after 
making inquiries into the ftate of the trade and the wages 
allowed to weavers, they were of opinion they could not 

o 3 in 
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181 in juftice make any rate more beneficial to the weavers. 

To be fiire if they were bound at all events to fix a rate 
The Kino . 

. of wages, liicn a return would be infufficient. The act 

CumberI.and” however fays they lliall have authority, and therefore 
perhaps if the ftate of the trade would not permit a higher 
rate, it would be a ground for their not fixing one 5 but 
that is not the queftion now before us. The aft requires 
that they (hall aflemble themfelves together and call to 
them fuch difereet perfons as they fhall think meet, and 
confer together; and they have flated to us upon oath 
that they have fo done. I therefore think the rule ought 
to be difeharged. 

Bayltly J. I think thejufiiices have heard and deter¬ 
mined as far as they were obliged within the meaning of 
the aft. There is nothing in it to compel them to hear 
and determine openly; and with refpe 61 ; to fixing a rate, 
although it is not nccclliry to go into that queftion, I 
cannot but think that the fair conftruftion of the aft is 
to give them a diferetion on that fubjeft, to fix a rate or 
not according as in their judgment it (hall feem expedi- 
ent. That appears to have been the impreffion of the 
Court in v. T/je Jujllces of Kent, The aft ufes com- 
. pulfory words where it direfts the juftices to aflfemble 
themfelves together, for it fays, ‘‘^dt/Z afiemble them¬ 
felves,” 8cc. 5 but when it direfts them to limit the 
wages, it only fays, (Iiall have authority to limit,” &c., 
which is a marked difference in the terms ufed by the 
Icgillature. 


Rule difeharged^ 
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Holt againji Frank and Another (<i). 

^HE plaintiff brought a joint a6lion againft SiepJfenfin 
and Burn} and the two defendants in the prefent 
at^ioh became bail above, for Stephenfon alone, the recog¬ 
nizance of bail being drawn up by miftake in a caufe of 
Stephenfon at the fuit of Holty* inftead of “ Stephenfon, 
fued jointly with Burn, at the fuit of The plain¬ 

tiff obtained judgment in the original a^fion, and after 
having fixed the bail, fued out two writs of fci. fa. againft 
the defendants as bail of Stephenfon, and having procured 
each fci. fa. to be returned nihil, figned judgment againft 
them and took out execution. Under thefe circum- 
ftances> 


Tindal obtained a rule nifi for fetting afide this judg¬ 
ment and the execution, upon the ground that if the de¬ 
fendants had been ferved with the fci. fa. they mi^t have 
appeared, and pleaded nul tiel record as a bar to the 
affion; and that wherever they are prevented from 
pleading by the plaintiff's procuring two nihils to be 
returned, they may avail thcmfelves. of their defence 
either on an audita querela, Sampfon v. Collingwood (b), or 
the Court will relieve them by motion, Ludlow v. Len^ 
nard{c). sidly. That the defendants were really injured 
by the form in which the recognizance was drawn up, as 
they had loft the means of xendexing Stephenfon, there being 
no fuch adion as that of Stephenfon at the fuit of Holt, 

‘ • (a) We were fat oared with this note by Mr. 'Tindal, 

1 Siilk»% 6 z. (c) % Ld. Itaym, 

o 4 


i8i3« 


fVedne/dayt 
Feb. 10th. 

If in a joint 
action againfi 
two the recog¬ 
nizance of bail 
be drawn up 
by miflake in an 
a^ion againft 
one only, and 
the plaintiff 
alter two wilts 
of fci. fa.agaiiifl 
the bail, and 
nihil returned 
to them, fign 
judgment 
againft the bail 
and take out 
execution; the 
Court will fet 
afide the judg¬ 
ment and exe¬ 
cution for iire 
gularity. 


And 
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Ar>d 3dly, that it was the plaintifF’s duty to have feen 
that the recognizance was properly drawn up, as the 
plaintiff^s attorney charges a fee for fearching the book 
at the Judge’s chambers to fee if the bail-piece has been 
duly entered, which fee he is allowed in colts. 


^Littledale now ftiewed caufe, and contended that the 
drawing up the recognizance was not the a£t of the 
plaintiff in the action, but of the defendant, or the bail, 
and therefore the plaintiff ought not to be prejudiced by 
the defedljve mode of drawing it up. And he produced 
an affidavit, by which It appeared that the plaintiff had 
fued out a joint writ againft both the defendants in the 
original action, but that Stephenfon had been arrefted in 
the county palatine of Durham under procefs of the 
Court of the county palatine, and Burn in Tor^ire, under 
procefs of this Court, 


The Court faid, that that circumftance fufficiently ac¬ 
counted for the niiftake; but that the proceedings were 
clearly irregular, and made Ae rule abfolute. 
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Bell and Others againji Janson. 


fVedntfiajt 
Feb. loth. 


^^SSUMPSIT on a policy of affurance on goods, where the 
The plaintifFs, as the furviving partners of William cbrcd on ?po-. 
Bell, declared that heretofore in the lifetime of the faid 

' ancc, and aver- 

William, to wit, on the 27th of March 18 lo, at London, red that they 

were the per- 

&c. they caufed to be efFe^led a certain writing or policy fons refuiing ia 

_ , 1 Britaitt 

or aiTurance, purporting thereby, and containing therein, -who received the 

that the faid William Bell, John Boll, Reuben Gaitnt, and 

Walter, by the name and defeription of William and John ; this 

Bell and Co. (the fame then and there being the ufual as a material 

averment, and 

ftyle and firm of dealing of the perfons rcfiding m Great not funained 
Britain, who received the order for and eJfeBed the faid a lcttet^re^*^ 
writing or policy of affurance') as well in their own names, 

&c. did make aflurance, &c. at and from FxV«';;w to her wascffcaed, 

directing them 

port or ports of difeharge in the United Kingdom, or to make aliur- 

. » » • j j t- ■» althoiigli 

any port or ports in the Baltic, on goods on board the Ihip the policy was 
called. The Ann, or fhips, or by whatfoever other name or 
names the ftiip was or fliould be named. The declara- 

* or Ihips, or by 

tion alfo alleged that afterwards, to wit, on the 30th wiiatibevcr 

, other name 

March 1810, at London, &c. by a certain memorandum the ibip ihould 

then and there written upon the margin of the faid policy, the^plafntifTs,*^^ 

the interefi; infured thereby was declared to be on board 0^111^ 

the Herald, Cant. Barrow. It then averred the interefl: procured 

' * a memorandum 

in John Bell, and a lofs by capture. At the trial before to be made on 

r 1 i' • r Tier policy, 

Lord Elletiborough C. J. at the London fittings after Mi^ figncd by the 
, , , f. J 1 !.• t defendant, de» 

ehaelmas term, the policy was produced j which was daring the in- 

dated and fubferibed on behalf of the defendant on the i>oaii'ihe^r” 

27th 1810 j and contained the memorandum of thcihip 

mentioned in 

the 30th as deferibed in the declaration, figned alfo by the letter, 
the defendant, Jt appeared that the memorandum had 

been 
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been procured by the plaintifFs on the 30th, in confequence 
of a letter received by them on that day from John Bell 
in Virginia^ dated the 26th January preceding 5 which 
apprifed them of his having purchafed the Ihip Herald^ 
and that he Ihould load her wdth a cargo to their addrefs, 
and requefted them on the receipt of that letter to make 
alTurance on the ihip and cargo againft all rifks, in the 
fame manner as done in late fimilar cafes, (fpecifying the 
particulars of the infurance). The plaintiflFs relied on 
this letter as proving their allegation that they were 
the perfons who received the order for efFe<fling the af- 
furancej” which aflurance, although effefted on the 
27th, they contended was not completed until the memo¬ 
randum was added, which was after the receipt of the 
letter. Lord Ellenborough C. J. was of opinion that the 
policy muft be confidered as having been completely 
efFe£fed on the 27th, the memorandum being only in the 
nature of a declaration of the interefl: previoufly infured ; 
and that as the plaintifFs had alleged in their declaration 
that they were within one of the deferiptions of perfons 
mentioned in the flat. 28 Geo. 3. 56. they were bound 

to fupport that allegation by proving a previous order. 
The plaintifFs were thereupon nonfuited. 

On a former day in this term Pari obtained a rule nifi 
forfeiting afide the nonfuit; on the ground, ifl, that 
the averment that the plaintifFs were the perfons who re- 
. ceived the order for and effe£fed the policy was an imma¬ 
terial averment, and need not be proved: and fecondly, 
admitting it to be material, that it was fufficiently proved 
by the letter of the 30th of Marchy which if not a pre¬ 
vious order was equivalent to one, being an adoption of 
the infurance already efFeded on the 27th, and/o would 

2 relate 
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relate back to the date of that infurance : and in fupport 
of this he referred to Wolff v. Horncajile (a), and Stirling 
V. Vaughan (^). 

The Solicitor-GeneraU Holroydy and Scarlett now fhewed 
caufe, and infifted on the obje6tion allowed by the Chief 
Juftice at the trial, and the importance of maintaining a 
certain rule; and they added, that it had never been held 
that the recognition of an a£f done was tantamount to^an 
order for doing it, although it might be an adoption of 
the a^ itfelf. 

Parky Marryaty and J» Warretty contra, maintained 
that what was laid down by Buller J. in Wolff v. Horn^ 
cajlle^c) was a ftrong authority on the fccond point, 
becaufc it clearly (hewed that a fubfequent approval 
by the principal is enough to conftitute the agent 
who efFedled the infurance, the perfon who received 
the order for effeeSling it. [Lord Ellenborough C. J. 
That is a part of Mr, J. Buller*& judgment to which 
I (hould hefitate to affent, becaufe when the ftatute 
requires the names of a particular defeription of per- 
fons to be inferted in the policy, I doubt if the maxim 
that omnis ratihabitio retrotrahitur, &c. applies.] In 
Lucetta v. Craufurd (d) the intereft being averred in the 
king, the Chief Juftice dire£led the jury that if any of 
his majefty’s fubje^s effect an inftrument for his benefit, 
his majefty may legally adopt and ratify the fame; and 
the fame doflrine was laid down in Stirling v. Vaughan, 
The a£l was* intended only - to prevent policies being 
effected in blank, but here the order was in exiftence 

(a) iBof.& Pull, 316. ( 3 ) n 623. 

(f) I JBef. 4r Ful, 3^3, i j) i TiUmf, 335, 

prior 
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againft 

Janson* 


prior to the date of the policy, though it did not come to 
hand until a few days after. 

The Courts however, were clearly of opinion that the 
nonfuit was right. As to the firft ground, that perhaps 
the declaration might have been good without the averment 
in queflion, or have been cured by verdict, but it did not 
follow that becaufe it was an unneceiTary, it was therefore 
an immaterial averment: that it was material, inafmuch 
as the plaintiffs had taken upon themfelves to allege they 
were within one particular defcription of perfons men¬ 
tioned in the a£l: *, and although without fuch averment, 
the Judge at the trial might have been bound only to fee 
that they anfwered to any one of the defcriptions fpecified 
in the a£t, yet now the plaintiffs had limited themfelves 
to that precife defcription, and confequently were bound 
to prove it. As to the fecond ground, that the letter 
of the 30th could not be confidered even as an adop¬ 
tion of the infurance; for at the time when it was writ¬ 
ten, the party was not aware of the infurance having 
been effe£led *, and a perfon could not be faid to adopt a 
thing of which he knew nothing at the time. 

Lord Ellenborough C. J. added, that he was forry 
thefe apices juris were relied upon, and that the Court, 
who were bound to pronounce upon them, had no plea- 
fure in difappointing the expectations of partips fuing, 
but that the certainty of the law was of infinitely jtnore 
importance than any confideratipn of individual incon¬ 
venience. 

It being fuggefled, however, that the plaintiffs had 
.other evidence, the Court made the 

' Rule abfolute on pay¬ 
ment of cofts. 
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Garnett D. D. againfi Gordon D. D. 


A SSUMPSIT for money had and received, tried at a ftatute made 

XX ^ . r nf' 1 t n 1 in 1663 by the 

the London fittings after Michaelmas term 1811, be- Bifhop, with 

fore Lord Ellenhonugh C. J. when the jury found a ver- |j;' chfp?^r,°of 

dia for the plaintiff, damages lo/., fubjea to the opinion 

of the Court on the following cafe: Uarv»tfoih'oi.ld 

That in the cathedral church of Exeter there are pre- ceafe to be fuch 

, . . , 1 11 j 1 proviotton to a 

bendaries or canons who are nominated and collated by hi'^hcr degree aud 
the Lord Bilhop of Exeter for the time being. That there S’h of Eng- 
are nine canons refidentiary who are eleaed by the chap- 
ter of the faid church out of the prebendaries or canons refignathn, &c.) 
aforefaid, but fuch canons refidentiarj retain their former edving to his 
prebend or canonry. That the chapter of the faid church whole probes 
is corapofed of the dean, who is always one of the canons °Jti,“/canom“ 
refidentiary, and of the other canons refidentiary fo 
defied as aforefaid. That on the vacancy of the office pofmg fuch a 

llatute to be 

of dean, and notification thereof to the billiop, and on valid, is at all 

file iffuing of letters patent by the crown, granting the ^^1"“ ptlic^of 

deanery and requiring the chapter and canons to eleft 

and admit the perfon nominated to the office of dean, the 

biffioD and chapter have been ufed to proceed in the fol- ftridly; there- 
“ ^ , r /• *1 1 where the 

lowing manner ; If the perfon fo nominated to the defendant, who 

deanery was not at the time of his nomination a canon Canonofthat 

refidentiary, the bUhop has by an inftrument under his 

in order to ob¬ 
tain pro.motion 

to another deanery, to which he was fhortly afterwards promoted; it was held that he 
was not within the ftatu^e, not having ccafed to be a member of the former church by 
promotion to the Utter, but having ceafed to be fo before his promotion : and befides, 
his refigiiation Iiaviiig been vo'nntfuy, he was exprcfrly excluded by the terms of the 
exception; and a promotion from one deanery to another feems not a promotion to a 
higher degree. The admiflion ot the pUinlift'as Canon into plenum jus, although not 
made until a year after his firft admiflion, related back to the lime when his title to the 
profits accrued, fo as to enable him to maintain »n aftion lor them. 

epifeo- 
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epifcopal Teal collated the perfon fo nominated, to the 
office of prebend holden by the late dean, and the chapter 
has afterwards eie£ied fuch perfon to the office of canon 
refidentiary holden likewife by the late dean, who has 
been thereupon inllalled, and afterwards the chapter has 
elected fuch perfon into the office of dean. That if the 
perfon nominated to the deanery was at the time of his 
nomination a canon refidentiary, then the prebend va¬ 
cated by the late dean has been otherwife filled up. That 
the dean and other canons refidentiary (bare equally the 
profits of the common poflcffions of the dean and chapter, 
but there are other profits and pofieffions peculiarly be¬ 
longing to the deanery. That the Bifliop of Exeter for 
the time being has been accuftomed, with the confent of 
the dean and chapter, to make ftatutes rcfpeding (amongft 
other things) the common pofieffions of the dean and 
chapter. That in or about the year 1191, Henry Mar-- 
Jhally then Lord Bifliop of Exeter, with the confent cf 
the chapter, made the following ftatute : « Omnibus ad 
« quos praefens fcriptum pcrvenerit, Henricus Dei gratia 
Exon epifcopus et capitulum beati Petri Exon tctemam 
«« in Domino falutem : cum femper pium fit et falubrc 
« humantse conditionis imperfe£lioni et impotentia: ftudio 
** pietatis fubvenire, turn maxtme preciofae devotlonis 
« mcritum pie completur et laudabiliter, cum jufte dece- 
** dentium voluntati, utilitati etiam et neceflitati, prudenti 
providetur induflri^; inde eft quod ad univerfitatis 
“ veftraj notitlam volumus pervenire, quod nos, communi 
“ condlio vcftro et unanimo aflbnfu, intuitu pietatis de- 
“ crevimus dc communia canonicorum ecclefisc noftrx 
“ decedentium, talem difpenfationem deinceps inviolabi- 
** liter obfervari; fcilicet, quod quilibct canonicus edcle- 
“ fi» iioftra: in extremis agens ad fupplcmcntum tefta- 

“ mcnti 
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** menti fui communiae proxlmi anni poft deceflum ejus 
** liberam in omnibus habeat difpoiitionem, ita quod earn 
quibus et in quos ufus pios voluerit integre poterit 
“ affignare.” That in the year 1553 John Voyfey^ tlien 
Lord Biihop of Exeter^ with the like confent made the 
following ftatute : “ Nihilominus tribuitur canonico 

“ reCdenti defun^fo ad fupplementum teftamenti fui 
«« communia proximi anni fequentis poft cjus dccclTum, 
‘‘ ita quod earn communiam quibus eC ad quos ufus pios 
“ difponere voluerit, integre poffit libere aflignare. 

Praeterea antiquum illud ecclefite ftatutum, et per 353 
“ aniios allidua confuetudine inviolabiliter obfervatum, 
« concedit canonico relldenti qui complevcrit primum 
“ annum refidentix, juxta formam ftatutorum, ad fup- 
plementum teftamenti fui commuitiam ccclefiae proe- 
diclo: proximi anni fequentis poft mortem.” That in 
July 1662 SethJi^m'dy one of the canons refidentiary of 
the faid church, was promoted to the biflioprick of Exeter^ 
and was fucccedcd in his faid canonry by John Snell, 

That on the 27 th of March 1663 the faid Seth IVard^ 
then being Bifhop of Exeter, with the confent of the 
chapter, made the following ftatute : “ Ut quilibet ex 
“ novem canonicis refidentiariis cui contigerit ab hac 
“ eccleftd amoveri, five per mortem naturalem, five per 
“ promotionem ad altiorem gradum et dignitatetn in 
«« cleftd Anglicaiid, {titfi fit per voluntariam cejjionem, aut 
“ rejignationem, aut deprivationem in foro civili aut 
ecclefiaftico) percipiet vel executoribus aut affignatis 
fuis ill quos velit ufus legare et affignare poffit, prsetcr 
proventum illius termini in quo moritur vel amovetur,^ 
“ integram communiam, unius anni fequentis, id eft, 
« quotidianas diftributiones in fine cujufque termiiiiV 
necnoii fines terrarum, mancriorum, firmarum, garba- 

«( 
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« rum, domorum, et quas vocatis excrefpentias m fine 
« anni dividendas, oneribus debitis et confuetis deduflis, 
<< pilulis beneficiorum, et pecuniis pro majoribus refec- 
tionibus, exceptls et refervatis.” “ Ut quilibet cano- 
nicus ad refidentiam admittendus, fi nullam domum 
fuse dignitati aut officio propriam, nec unam ex feptem 
** domibus canonicalibus, (prout nunc ecciefise flatus 
“ eft) poffideat, aliam domum convehientem intra clau- 
fum ejufdem ecclcfise fibi procurabit, in qua primum 
annum refidentix fux fervare et hofpitalitatem tenere 
commode poffit, nifi ex causa ratlonabili per decanum 
<< et capitulum (velut in prxfenti neceffitate) indulfum 
fuerit. Neque ullus canonicorum ad refidentiam ad- 
miffiis percipiet quotidianas diftributiones, vel alios 
ecclefix proventus, prxter fex marcas fterlingorum 
‘‘ nomine prxbendx fux, prius quam primum annum 
“ refidentix fux compleverit.” Quilibet canonicus qui 
compleyit primum annum refidentix fux, et protefta- 
tus eft in capitulo fe jufte complevifTe, protenus ad- 
mittetur ad plenum jus^ et percipiet quotidianas diftri- 
butiones fibi ob refidentiam debitas, nec non fines pro 
<< firmis, garbis, aut domibus elocandis, majores refec-^ 
(c tiones, et pilulam beneficioruni, una cum privilegio, et 
beneficio anni poll mortem aut promotionem ut fupra 
<< affignato,refervati8 tantumet exceptis excrefeentiis illius 
anni qux debentur executoribus aut affignatis illius ca- 
<< nonici in cujus locum admifius fuerit. In cujus rei tefti* 
monium, &c. Dat. Exon. 27 die Mattii, A. D. 1663I* 
The fcveral ftatutes before mentioned ftill remain in force. 
The cafe then fet out a lift containing all the cafes of 
avoidance of the office of canon refidentiary, being feven- 
teen in number, (otherwife than by death) from the year 
I do 7 to the year 1810, by which it appeared that except 

9 in 
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in four inftances the precltceflbr received the profits of the 
annus fequens. That Charles Talbot^ the perfon laft named 
in the lift, received the profits of the canonry for the ye&r 
fuccceding his refignation; that he was fuccceded in the 
deanery of Exeter by the defendant, who had been a canon 
refidentiary for fome years. That in the month of January 
1810 it was fignified to the defendant, that his majefty 
would be pleafed to promote him to the deanery of Lin-- 
csln, on condition however of his refigning his deaner)'^, 
prebend, and place of canon refidentiary of Exeter, That 
the defendant, in order to obtain fuch promotion, did on 
the 5th February 1810 refign his deanery or office and dig¬ 
nity of dean into the hands of his majefty, and his ca¬ 
nonry or prebend into the hands of the biffiop of Exeter^ 
which being accepted, the defendant was fiiortly after¬ 
wards promoted to the deanery of Lincoln, and on the 
I oth of the fame month of February the bifhop of Exetef 
collated the plaintiff to the prebend or canonry then 
vacant by fuch refignation of the defendant. That on 
the 14th day of the fame month of February his majefty 
by his letters patent of that date, gave and granted to the 
plaintiff the deanery of the fi^id church, then vacant by 
the refignation of the defendant, to hold to him for 
life with idl the rights, profits, and emoluments thereto 
belonging, and required the chapter and canons to admit 
him accordingly. That on the 24th of the fame month 
the plaintiff was duly admitted and inftallcd a preben- 
dary. He was then ele£led, admitted, and inftalled a 
canon refidentiary, (to wit,) « into the place void by the 
refignation of the defendant,” and afterwards he was 
duly elected and has from thence hitherto been dean of 
the faid church. That on the 8th of February 1811 the 
plaintiff having completed one year’s refidcnce, was on 
VoL. I. P his 
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his application by an a£t of the*chapter pronounced full 
refidentiary in the faid church, and capitularly admitted 
a full refidentiary, with all the profits and emoluments 
belonging and appertaining to a full refidentiary, to wit, 
a portion of Stokewood balls, fortitions of benefices, the 
annus poll mortem, with all other profits and common 
dities as the reft of the canons theretofore admitted to 
full refidence have been accuftomed to receive. That 
the defendant has received by the hands of the chapter 
clerk the Aim of 10/., being part of the profits of the 
faid canonry, which accrued fubfequently to fuch hi» 
refignation, and fubfequently alfo to the plaintiff's elec¬ 
tion, admiffion, and inflallation aforefaid. That this 
action is brought by the plaintiff to recover the fum fo 
received by the defendant as aforefaid. The queflion 
is, whether the plaintiff is entitled to recover: if the 
Court Ihould be of that opinion, the verdift to Hand 5 if 
not, a nonfuit to be entered. The refignation of the 
defendant, which was dated 5th oi February iZio, 
agreed to be referred to, was in its terms a voluntary 
refignation of the prebend or canonry and all its rights, &c. 
into the hands of the bifhop^ 

This cafe was argued in laft Michaelmas term by 5«r- 
rough for the plaintiff, and P. Williams for the defend¬ 
ant ; but the Court in giving judgment went fo fully 
into the grounds of their decifion, that it precludes the 
neceffity of entering farther into that part of the cafe. 
There were feveral other points made in argument, to 
which it will be enough fhortly to advert. For the 
plaintiff it was contended, ift, that the ftatute of Bifhop 
Jf^ard was void, being contrary to the reftraining fiatute 
13 Elitu, c* I Or, which was paffed againft the impoverifh- 

ing 
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For the defendant it was anfwered, that this ftatute 
was not within the 13 E/iz. c. 10., which only went to 
reftrain the alienation of church lands by ecclefiaftical 
bodies, and not (as was the cafe here,) the mode of 
regulating the diftribution of the common funds of any 
ecclefiaftical body amongft the members of that body. 
As to its being void by the common law, feveral autho¬ 
rities to the contrary were cited, viz. Finer*! Abr. tit. 
Cuftom, 16^., that a cuftom need not be according to 
the common law. Ib. tit. Bye-laws, 306. Danv» Abr^ 
tit. Bye-laws, B. 3. Tenants of a manor may make bye¬ 
laws to bind themfelves. 2 2 \ R. 630. Raddiffe v. 
that this Court will take notice of fuch a local 

ftatute 5 and the Canons, 1317. Do. 1603, which al- 

% 

though not held to be binding as part of the common 
law, Middleton v. Croft (b), are yet of great weight as 
they regard the clergy. And the cafe was likened to 
that of probationary fellowftiips or years of grace, which 
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ing. of fucceftbrs; and Xdibfon^s Codex, x vol. 660. (note 
on that ft at.) was cited, and alfo the cafe of Magdalen 
College {a), where it was faid that the a£^ had been al¬ 
ways conftrued beneficially to prevent all inventions 

ih* 

and evafions. adly. That it was void at common law, 
inafmuch as the former canon, when he ceafed to be 
fuch, was to be confidered as a ftranger to the church, 
and therefore the effe£I of the ftatute was to divert the 
poifeilions of the church out of the channel in which by 
the common law they ought to be diftributed, viz. for 
the maintenance of religion and the members of that body 
in whom they are vefted. 


(i) Str, iog6* 

P 2 


(«) XI Sef* 76. 


are 
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are well known in moft of the colleges within our uni-» 
verfities. If then the ftatute be not void in itfelf, it may 
be expounded by the ufage which has prevailed with a 
very few exceptions, as appears from the lift of avoid¬ 
ances. An objection was alfo taken that tbe plaintift' 
could not maintain the a£lion in refpeift of the profits 
accruing before he was capitulariter admifl'us in plenum 
jus, which did not take place until after one year’s refi- 
dence : but to this it was anfwered that the plaintiff was 
admitted into plenum jus before the commencement of 
the a£lion, and that fuch admiflion would relate back to 
the^time when his title accrued. 

Lord Ellenborough C. J. then faid, that if this cafe 
could be confidered as involving any queftion upon the 
validity of the ftatute, as it might afteift a vaft number 
of bodies, particularly collegiate bodies, where ftatutes 
refpefling probationary fellowfiiips exifted, and all of 
which probably originated in the bodies themfclves, and 
not in the founders of thofe bodies, it might become a 
queftion of great magnitude and requiring the moft fe- 
rious confideration. If it involved only a queftion as to 
the conftruiElion of this ftatute, which might be the cafe, 
ftill there was a fufficient degree of nicety in that quef- 
tion to make the Court paufe before they decided. As 
to the objeiflion made to the plaintiff’s right to main¬ 
tain the a£lion, not having been admitted into plenum jus, 
his lordlhip faid that the anfwer given to it feemed to be 
fufficient. On this day 

Lord Ellenborough C. J. delivered the opinion of 
the Court. The queftion arifes upon a ftatute of Biftiop 
^eth Ward, ihadc in 1663 with the confent of the chap- 

12 ter 



IN THE Fiety-third Year OP GEORGE III. 


213 


ter of Exeter. The llatutc has been already dated. The 
objedt of this ftatute is to confer upon every canon who 
fliould ceafc to be fuch by natural death, or by promo¬ 
tion to a higher degree and dignity in the church of 
England^ in the firft cafe, that is, of death, tlie power 
* of bequeathing or afligning for fuch ufes as he (hould 
think proper; in the iatten , that of promotion, See., the 
right of receiving for his own ufe, the whole prohts and 
advantages of the canonry for the following year. Being 
of opinion upon the conltrucfion of this ftatute of 1663^ 
(as upon full conGderation we are,) that the defendant's 
claim under it cannot be maintained, it is not abfolutely 
neceffary for us to decide on the validity of fuch ftatute: 
it may be fiifGcient to fay that fuch ftatute appears to us 
fubjeO: to powerful objeftions. It may certainly be 
conGdered as made for the particular beneGt of the then 
exiftitig members of the chapter, who thereby acquired 
the c.o»ntingent advantages of the year following the laft 
of their incumbency in the cafes fpeciGcd ; and to the 
prejudice of their fucceflbrs, who would neceflarily 
become members of the body fubieft to the burthens of 
the annus fequens in favour of their predeceflors, with¬ 
out having had, as the makers of the ftatute had, the 
beneGt of an original incumbency free from this charge; 
except indeed as far as refpefted the power of bequeath¬ 
ing, in cafe of the canon’s death, given to the predecef- 
for by the former ftatutes of Bifliop Mar^jall and Biftiop 
Voyfey. The ftatute being made under thefe queftionable 
circumftances, and contrary to the general policy and 
interefts of the eccleGaftical eftablifhment, as the fame 
may be not only inferred by reafon, but collecSled from 
the 28 a. 8. r. 11, f, 2. which reprobates and prohibits 
certain contrivances by which the incoming clerk had, 
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over and above the firft fruits due to the king, “ been 
conftrained to Jofe all or moil part of one year’s pro^ 
fit of their benefices and promotions, and to ferve the 
<< cure at their or their friends* proper cofts and charges, 
or utterly to forfake and give over their benefices and 
** promotions, to their great lofs and hindranceI fay 
a iftatute made as this in 1663 was, and attended with 
thefe confequences, requires at any rate to be conftrued 
ftri^tly and according to its very letter, and not favour¬ 
ably and beneficially for the interefts of thofe who had 
ceafed to be, and to the prejudice of thofe who became, 
the members of the body, to be afFe£led by this private 
ilatute. Applying this rule of conftruftion to the 
words in qucfiion, the claim on the part of the defend¬ 
ant will on examination be found not only to reft upon 
no words competent to fuftain and include it, but to 
be excluded by exprefs words competent to exclude it. 
The words under which this right muft be claimed are 
thefe : ‘‘ cui contingat ab hac ecclefia amoveri per pro- 
motionem ad altiorem gradum et dignitatem in eccle- 
fia Anglicana.** Now has the defendant, who claims 
in this cafe, been in fa£l: amoved from the chapter of 
JExeter per promotionem ? So far from being amoved 
by promotion, he had in fa£t ceafed to be a member of 
the church of Exeter before his promotion to the deanery 
of Lincoln took place, and his ceafing to be a member 
of the forrher church was made the very condition upon 
which his promotion tp the deanery of the latter was 
afterwards to take place. So far was he from being 
literally amotus per promotionem, that he removed himr 
felf, in order to become the objeA of a promotion, pro- 
mifed to him only upon the condition of his antecedent 

fe’f-removal or refignation. If indeed h^ had been rer 

** # 

5 moved 
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moved by the immediate efFe£l: and confequence of pro¬ 
motion, it would ftill be highly difficult to eftablifh that 
the promotion in this ca(e was a promotion ad altiorem 
gradum, &c. The promotion, in fubftance, is only from 
one deanery to another; offices of equal rank, degree, 
and dignity in the church ; though one of them be more 
eligible in point of pecuniary emolument or other advan¬ 
tages than the other. The defendant refigned both his 
deanery and canonry of Exeter on the fame day; the 
one to the king, the other to the biffiop : which of them 
he refigned firft docs not appear j neither is it material, 
as he quitted each by an aO: of r^ffignation, and in order 
to obtain the promotion to the deanery of Lincoln^ to 
which it appears that he was fiiortly afterwards pro¬ 
moted. His ceafing to be dean and canon of the one 
church, and his becoming dean of the other, were not 
legally connedflcd as caufe and effedl: if they had been 
fo, the fiippofed caufe, namely, the promotion in the 
church of Lincohy would have neccflarily preceded the 
fuppofed efFeft, viz. the removal from the church of 
Exeter: but the contrary was the cafe. In a word, a 
prior promotion at Lincoln was not the caufe of a fub- 
fequent or contemporary vacancy at Exeter ; but the ex- 
peflation of a future promotion at Lincoln was the 
motive and inducement to a prior refignation at Exeter: 
and in that way only did the promotion at Lincoluy not 
adlual but future, uncertain and reding in expeOation 
alone, operate to produce the vacancy upon which the 
queftion arifes. Thus much as to the words amoveri 
per promotionem ad altiorem gradum. See. ; which are, 
I think, fufficiently (hewn, according to the ftricfl literal 
fenfe of them, not to fudain the claim contended for; 
but if they could be fuppofbd to do fo, the claim is ex- 

P 4 prefsiy 
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prcfsJy excluded by the terms of the exception contained 
in the ftatufe, viz. “nifi fit per voluntariam ceffionem auC 
rcfignationcm, aut deprivationem in foro civili aut ecclc- 
fiaftico.” Now can this poflibly be deemed any other 
than a voluntary refignation of the deanery and canonry 
of Exetery in order to obtain the future grant of the 
deanery of Lincoltiy which it had been fignified to the 
defendant that he might obtain on that condition ? It 
was ^unqueftionably voluntary, for it was the uncom¬ 
pelled election of a greater advantage, to be obtained 
afterwards, by the lurrender of a lefs, which was to be 
parted with immediately : and the mode in which it was 
parted with was the one fpecifically mentioned in the 
exception, viz. that of reftgnation, Unlefs therefore, 
we can, in favour of fome fuppofed intention of the 
framers of the ftatute, depart from the language ufed in 
it, and fubftitute, in the place of the words “ by pro¬ 
motion,” the words “ means ufed in order to obtain 
promotion,” we lhall not bring the cafe even colourably 
.within the firft branch of the llatute: and when we 
have done fo, the exprefs language of the exception, 
which excludes voluntary reftgnatiotiy (the immediate caufe 
of the vacancy in quellion,) at any rate puts an end to 
the claim altogether. 


Poftea to the Plaintifll 
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cafe was argued va liajler term laft upon a rule 
nifi for a new trial, by the AttorneyGeneral^ 
Parky and Gafelecy againft the rule; and by GarroiVy No- 
latty and Carry contra. The cafes of the Confine Mari- 
anne{a)y Ufparicha v. Noble {b)y and Ranulinfon v. Janfoti (r\ 
were cited by the former: thofe of the Cofmopolite (d), 
Feize Thompfon {e)y Feife Waters [f)y and the cafe 
of the Hoffnnngif) by the latter. The cafe was ad¬ 
journed for confideration, and on this day 

Lord Ellen BOROUGH C. J. delivered the opinion of 
the Court. 

This was an a£lion upon a policy on goods by (lilp or 


A licence 
granted under 
an order in 
C’rttincil to 
IT S. (a Ihitijl? 
refi'ient ni. r 
chnnr^, pciinil- 
lir.g a veil:.!, 
Ix-.iiiiig any 
fl."> except the 
french, to pro- 
cc> <I in haiiaU 
from viny port 
noilh of the 

Scheldt {o 
aiyrel, therr to 
io id c. caryo of 
Inch yo ds as 
are permitted 
by law to bo 
imported, an.l 
proceed with 
the lame to 


Ihipa from Archangel to London. It was afterwards de¬ 
clared to be on the Neptunus; but that declaration was 
cancelled, and it was declared to be on the America. 

I 

The iutereft in the goods was averred to be in Brandt, 
Roddcy and Co., who are Rujftans, The caufe was tried 


a port in the 
Uniti d King¬ 
dom, was con- 
lldcied as not 
confined per- 
fonally 

or any paiticu- 
lar ciafs of per- 
fons: and 


at Guildhall at the fittings after Michaelmas term 1811, tlnr cfore w'here 

1 • 1 • -1 1 Tjr o'jrr r 

when It appeared in evidence that Henry snjfkeny a reli- at Archangel, 

dent Britijh merchant, was employed on behalf of Brandt, rncmhs.' halr” 

Rodde, and Co. to obtain a licence for them, and had 

' ' under luch li¬ 

cence f(»r the 
purpoie of 

being brought into this country, it was held that they were protected by it; and an in- 
Turance made for their benefit was legal. 

A miilake made by the agent in declaring the intcreft in the margin of the policy to 
be on a fhip by a wrong name, may be rcAified by inferting the true name, without a 
frelh Aamp. 


(a) X £(!n>. Aim. Xef. 24 ^. {b) (0 

{d) nJtoi.Adm.Eep.S. (e) i Taunt, lix. ( f) i Taunt.‘Z4S. 

(j) a Eob. Adm. Re^. 163. 
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petitioned the Privy Council accordingly, and had there¬ 
upon obtained a licence, dated the I4tli of March 1810, 
in thefe terms; In purfuance of an order of council, fpe- 
cially authorizing th^^ grant of this licence, a duplicate of 
which order of council is hereunto annexed, I do hereby 
grant this licence for the purpdfe fet forth in the faid 
order of council to Henry Siffhen, and do hereby permit a 
vejfely hearing any Jlag except the French, to proceed in 
ballaft from any port, north of the Scheldt^ to Archangel^ 
or any other port in the White Sea; there to load a cargo 
■of fuch goods as are permitted by law to be imported, 
(except German linens, ftock fifli, and oil,) and to pro¬ 
ceed with the fame to a port in the United Kingdom [a\ 
Annexed to the licence is a duplicate of the order in 
council authorizing the fame; dating it to be on the 
petition of Henry Siffken, The Ihip was admitted at 
the trial to be a neutral (hip, viz. a Rojleck fhip. A 
motion wa^ made to fet afide a verdi<fl, which was given 
for the plaintiffs for the amount of the goods loft, on two 
grounds ; firft, that the declaration of the fliip in the 
margin of the policy was not on a frefli ftamp {h). But 
the Court refufed the rule on that point. The fecond 
ground, on which the Court granted the rule to (hew 
caufe, was, that this licence did not authorize the im.» 
portation of goods, the property of an enemy, as thefe 
goods were. This cafe was argued on fliewing caufe 

(a) The licence went on thus; ** The mafler to bo permitted to 
receive his freight and depart with his crew and vefiei to any port 
not blockaded: nutwithAanding all the documents which accom« 
pany the (hip and cargo may reprefent the fame to be deAined to 
any neutral or hoAile port, and to -wbomfoever fuch property may appear 
to belong. See. 

(h) The firA declaration on the Neptumt was made by the agent 
through miAake, and, as foon as it was difeovered, was rectified by 
alterjn|r the name to the America, 

againft 
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againfl; the rule for a new trial in Eafler term laft, whfin 
it was contended that the licence was perfonal to Siffhen^ 
and being fo could not extend beyond him or perfons 
ejufdem generis \ and at any rate not to alien enemies. 
It was not denied but that the Privy Council had power 
to authorize an enemy to import goods j but it was faid 
that in fuch cafe it fliould be dirc<?Ily fo exprefled in the 
licence; and that it was not fo in the prefent cafe. But 
we think that by the terms of this licence the privilege is 
not perfonal to Sijff'ken or to any particular clafs of per¬ 
fons : it is obtained, as it ftates on the face of it, upon the 
petition of Sijfken, and therefore it may be that fome de¬ 
gree of confidence placed in him, that the licence granted 
upon his petition fhould not be abufed, might operate as 
an inducement to the granting of it; his name is inferted 
in the licence, as petitioning for it, and no more: but 
what is the licence granted for ? It is for a vcflel, bearing^ 
any fag except the French, to proceed in ballafl: from any 
port north of the Scheldt to Archangel; there to load a 
cargo of fuch goods as are permitted by law to be im¬ 
ported. The obje£l; of this licence is manifeftly, upon 
the face of it, to procure a cargo of Ruffian goods to be 
brought into this country. It is not fpecifically to Siff^ 
ken^ or to any other perfon, to import, but for any Jhip^ 
except a French flag, to import: fo that it would autho¬ 
rize a Rujfan fhip. She is to proceed alfo in ballad j 
there is no neceflity to take out a cargo of Britijb manu- 
fa^ure or colonial produce: fo that the foie objei^ is 
mod clearly to ;« Ruffian gWx, without any re- 
ftri£rion as to perfon or (hip, except that the (hip fhould 
not bear the French flag. Uflder a licence couched in 
fuch terms, we do not feel ourfelves warranted in faying 
^at a Rujfan fubjed may not Ihip goods on board fuch 

ve^Tel 
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veflel for the purpofe of their being brought hither, as weil 
as fell them at a RuJJian port to a Briiijb or neutral mer¬ 
chant, for him to import them at his rifle ; and if fo the 
Rujftan may, as a confequence of fuch right to import, 
' legally make a contrail to indemnify himfelf againft lofs 
during the voyage. Whatever doubts may have occurred 
on the effedl: of licences drawn up in different terms, we 
all agree in thinking that under this licence the infurance 
made for the benefit of the Ruffian houfe, although Hand¬ 
ing in a hoftile relation to this country at the time, is legal. 
This fame queftion has lately been under the confidera- 
tion of the court of Common Pleas in the cafe of Morgan 
V. Ofwald; and we underftand that Court in the coiirfc 
of the lalt term gave the fame effcdl to a licence fimilarly 
worded; indeed it appears to be the fame licence. The 
confequence is, that the verdi<Sl: which lias been found in 
this cafe for the plaintiff muff ftand, and the rule which 

/ 

has been obtained to fiiew caufe why it Ihould not be 
fet afide muff be difeharged. 

Rule difeharged« 


Same againft Cheesewright. 

J^ORD Ellenborough C. J. alfo delivered the opinion 
of the Court in this cafe, which he obferved was 
under the fame circumftances as Robinfon v. Touray^ at 
leaft as to the point on which the Court granted the rule 
to fhew caufe; for although other objeffions were taken, 
the Court difpofed of them on the motion for the rule, 
and only granted it on the objeftion refpedling the li¬ 
cence, whether it proteflcJ* enemies* property. The ver- 
dift therefore in this cafe alfo mull ftand. And the rule 
be difeharged- 
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The King againji The Inhabitants of Denham. 

PON appeal, the quarter feflions for the county of 
Southampton confirmed an order for the removal of 
Charles Tranter^ his wife and family, fubjciSi: to the opi¬ 
nion of this Court on a cafe ilated. The cafe was argued 
in Michaelmas term laft by Maule in fupport of the order 
of fefiions, and by Gafelee and Selwyn contra. The 
Court took time to confider 5 and on this day 


Lord Ellenborough C. J. delivered the judgment. 

This was a fettlemcnt cafe upon a removal from 
Baftngstoke to Denham^ and the queftion was upon the 
refidence necefiary to confer a fettlement by hiring and 
fervice, whether it was necefiary there ftiould be 40 days 
refideiice within the compafs of a year; or whether, if 
the fervice were for feveral years uninterruptedly, a 
refidence of 40 days within thofe feveral years would 
' be fufficient. The fa(£ls were thefe 5 the pauper was 
hired for a year to George Smithy and ferved that year: 
at the expiration of which he was hired to him for ano¬ 
ther year, and ferved half of it j and during that year 
and a half he was refidtnt in Bajingstohe for 40 days, but 
he did not refide in Bajingstoke for 40 days either within 
the firft year, or within the half year, nor (as was admit¬ 
ted) within any one period of a year whilft he continued 
with Smith, The feflions were of opinion that this re¬ 
fidence was not fufiicient, and we think their opinion 
right. By ftat. 13 & 14 Car, 2,*c,A2,/, i, poor perfons 
coming to fettle in any parifli, if likely to be chargeable 
to the parifli, may be removed within 40 days after they 

fo 


22 Z 

1813. 


ThurfJay^ 
feb. I lib. 

The 40 days 
rtTidctice ne- 
Cfcliiiry CO con¬ 
fer a Icttlcniciit 
by liiring and 
fervice, mull he 
within the coin- 
pafs ot a year. 



222 


CASES IN Hilary term 


1813. 
The Kjno 

againfi 
The Inhabi* 
taiiis of 

CSNHAM. 


fo come to fettle as aforefaid; and it is under this 
that 40 days refidence is required. By ftat. i Jac» 2. 
c. 17*/3* the 40 days continuance in a parifli, intended 
by the ftat. 13 & 14 Car, 2. to make a fettlement, ftiall 
be accounted from the delivery of notice in writing to 
one of the officers of the parifh to which fuch poor per- 
fon removes j which notice^ by ftat. 3 & 4 W, & M, 
f. 11./ 3., is to be read in church the next Lord^s-dayy and 
regiftered in the book kept for the poor’s accounts. By 
the fame ftatute 3 & 4 W, Sc M, <r. ii./ 7. if any un¬ 
married perfon, not having child or children, fhall be 
lawfully “ hired into any parifli or town for one year, 
“ fuch fervice ftiall be adjudged a good fettlement there- 
in, though no fuch notice in writing be delivered and 
publiftied as aforefaid.” And by ftat. 8 & 9 W, 3. 
30./4. “No perfon, fo hired as aforefaid, fhall be 
adjudged to have a good fettlement in any fuch parifh 
or townftiip, uniefs fuch perfon fhall continue and abide 
“ in the fame fervice during the fpace of one whole year^^ 
Upon thefe claufes fettlements by hiring and fervice 
now ftand. It has been decided that fo as there is a 


hiring for a year, and fervice for a year, it is not ne- 
cefTary the whole of the fervice fhould be under the 
yearly hiring, but fervice not under a yearly hiring may 
be conne^ed with fervice under a yearly hiring, and 
both fervices, if uninterrupted, may be taken into the 
account: but it has never been decided that refidences 


beyond the compafs of a year can be conne6led $ and as 
the legifliture, by requiring a hiring for a year, and a 
continuance, and abiding in the fame fervice during the 
fpace of one whole, year, feem to have contemplated 
fomething which was not to be complete in lefs than a 
year, but was to be complete witliin that period; uje 

think 
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think we abide moft clofely by the words, and give 
efFe£i to the moft. probable intention of the legiflature, 
by holding that the whole refidence muft be within the 
compafs of a fingle year. Suppofe the fame fervice to 
continue uninterruptedly for 20 years, and the fervant 
to lleep twice in every of fuch 20 years at the fame inn 
in travelling, and to be at that inn the laft night of his 
fervice, would it be expedient and reafonable that an in¬ 
quiry extending over fo long a period of time at de^* 
tached intervals ftiould be gone into for the purpofe of 
afcertaining the fettiement of a pauper? What notice 
could the ofRcers of that parifti have had that he was 
come to fettle there ? and yet there his fettiement would 
be, if we were to hold that refidence for 40 days beyond 
the compafs of a fingle year would do. We are there¬ 
fore of opinion that a fettiement in Bafingstoke in this 
cafe was not eftabliftied, and that the order of removal 
and the order of feffions, which proceeded upon the dif¬ 
allowing the fettiement, (hould be confirmed. 


223 

I 

1813. 


The Kins 
againji 
The Inhabi¬ 
tants of 
Dcnham. 


Samuel, Payne and John Thoroughgood's 

Cafe. 


Tkurfdayt 
Feb. xtth. 


CARLETT on a former day in this term obtained a 
rule nifi for a writ of habeas corpora to the com¬ 
mander of his majefty’s fhip Mufquito, to bring up John 
Thoroughgood and Samuel Payne for the purpofe of being 
difeharged, as having been illegally imprefied. 

By the affidavits in fupport of the rule it appeared that 
feveral perfons who were the owners of fifhing fmacks at 


The 50 G. 5. 
t. 108./ 
which exempts 
certain perfons, 
who (hall be 
employed in the 
fipertes of thefe 
kwgdcms, from 
beingimpreded, 
extends to a 
lobder fifhery, 
carried on by 


Briiijb fubjefls 

upon the coait of Heligoland for the purpofe of fupplylng the Letidon market with tliat 
filhv and therefore the Couit difeharged H mariner and an apprentice who had been im- 
prefTed out of one of the Tcfiels engaged in that fiiliery. 


Harwtch% 



524 

i8i3* 

Payn’e and 
Tiionouriu* 
Gooo’s Cafe. 
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Harwichf had formed themfelves into a company for car¬ 
rying on the lobfter fifhery upon the coaft of Heligolandj 
in puirfuance of -w^hich plan in the fpring of 1812 they 
fent out eight ftrong-built veffels, furnifhed with wells, 
fifliing nets and baits, Sec. and with 24 boats of a pecu¬ 
liar conftruffcion, and adapted to the faid fifhery, befides 
the boat attached to each fmack upon the ordinary fifh- 
ing bufinefs. The mode of conducing this fifhery was 
as follows: all the veffels of the company failed nearly 
together in the beginning of the feafon,* and when ar¬ 
rived at their flation the boats, mafters and crews were 
engaged in catching the lobfters, with which they fup- 
plied fuch veffels of the company as were ready for the 
London market. The veffels when loaded immediately 
failed for London^ and delivered the lobfters at Old Haven 
for the London market, and then returned with all difpatch 
to their flation. The nets, &c. after being carried out 
on the firft voyage, remained at Heligoland until tlie fifh- 
ing feafon was over. The fifhing for lobfters is ufually 
in water from 7 to 12 fathoms deep, and hardly ever fo 
fhallow as 2 fathoms. The Adventurey one of the eight 
veffels abovementioned, was of the biirtJien of 59 tons, 
and regularly cleared out at the cuftom-houfe at Har^ 
nvich for the voyage in queftion, and had a licence to be 
employed in fifhing for lobfters at Heligoland. On the 
t^June 1812 fhe was in the North Sea, about 40 miles to 
the weftward of Heligolandy bound to the faid iiland for 
the purpofe of catching lobfters for the London market, 
when an officer of the Mufquito came oh board and im- 
preffed Payne and Thoroughgood. Payne was a mariner of 
the age of 29 years, regularly bred to the fifhing bufinefs^ 
and Thoroughgoody (of the age of 19 years) was apprentice 
to the owner of the Adventurey bound for 7 years, to learn 

the 
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the art of a fiflierman; and both of them, at the time of 
their being impreffed, were employed in the fiftiing fer- 
vice, and had regular admiralty protections. The illand 
of Heligoland furrendered to his majefty’s forces on the 
I ft September 1807. The exemption from being im¬ 
preffed was claimed under the ftat. 50 Geo. 3. r. io8« 
/. 2 . 


1813. 

imm 

PArNS anci 
’J’morouoh- 
coau*» Caie. 


Tke Solicitor-General and Jervis, who now ftiewcd 
caufe, contended that thefe perfons came neither within 
the ftat. %Geo.T,. c,l$. nor the ftat. 50 G. 3. r. 108. 
The firft of thofe aCts applied only to perfons hlhing on 
the coafts and in the navigable rivers of Great Britain: 
the fecond to thofe who fiftied in deep waters; and al¬ 
though feCt. 2. includes perfons employed in the fijlseries 
of thefe kingdoms, yet it can hardly be intended by that 
expreffion that it contemplated a filhing off Heligoland; 
and even if it did, ftill that expreffion muft be controlled 
by the words ufed in the preamble, otherwife it would 
include every fifliery of what kind foever, whereas 
the words of the preamble do not extend beyond filhing 
in the deep feas. But lobfters are a fpecica of fifh only 
to be found in (hoals among rocks, and are^ caught, not in 
boats or by means of implements ufed for filhing in deep 
waters, but in Ikifis with lobftcr pots: and although 
larger veffels may be neceffary in order to navigate in 
deep waters to and from the filliing ftation, that is only 
preliminary to the fiftiing. , 


Topping and Scarlett in fupport of the rule,‘inftfted tliat 
the words in the 2d fe£l. were not to be reftrained by 
the preamble in the manner contended for; and then, the 
Voi., I. Q only 



vi6 

1813. 


Pavne aiul 
'Ihorough- 
eoofi’s Car<r. 


CASES IN HILARY TERM 

only qucftion was, whether this could be deemed 41 fifh- 
ery of this kingdom : as to which it appeared, that it was 
a fiflicry carried on by Britijh fubje£fcs, and in veflels, and 
with a capital all Britijh^ and the produce of which was 
brought into the markets of this country. They were 
proceeding in the argument, but were flopped by 

Lord EllenborouCxH C. J. I think the policy of the 
legiflature is defcribed in the preamble of this a£l of par¬ 
liament, and its obje£l feems to have-been dire£led to 
the better fupplying the inhabitants of the metropolis and 
other parts of the kingdom with fifh, and for that purpofe 
to bring found and wholefome fifh at a moderate price to 
the different markets of the kingdom. It is contended 
however by thofe who oppofe this rule, that this aft of 
parliament only extends it’s proteftion to thofe who are 
engaged in fifhing in deep waters, and that lobflers are 
found in fliallow water. Now the aft recites that it has 
been found fince the pafling of the 2 Geo. 3. e. 15. that 
various forts of fifli retire in the winter feafon into deeper 
water, and it has therefore become neceflary for the fup- 
ply of the metropolis and other parts of the kingdom with 
fuch fifh at all feafons of the year, to ufe larger claffes of 
fifhing vefTels, which cannot be navigated without a 
greater number of hands than are exempted by the former 
aft, and that the encouraging the taking of apprentices 
is highly beneficial in eftablifhing a nurfery for his ma- 
jefly’s navy; and it is therefore expedient that the pro- 
vifions of the former aft for exempting perfons employed 
in the veflels therein defcribed, fliould, as to all fifliing 
veflels, be extended to fifliing in the deep feas beyond 
the coafls, &c. The 2d feft. then enafts, that every 

perfon 
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perfbn therein fpecified who (hall be employed in the 
fifheries of thefe kingdoms fliall be exempted from being 
imprefled, except in certain cafes.** Thefe words are 
large enough to embrace the prefent cafe ; and it would 
have been eafy for the legiflature, if they had intended 
to narrov/ the privilege to thofe who fiftied in deep 
waters only, to have ufed apt words for that purpofe by 
recurring to the words recited in the former fe£lion. 
Inftead of that, however, in furtherance of the general 
policy of the former aiSt, which was to fupply the me¬ 
tropolis with fifli at a moderate rate, the legiflature has 
adopted a larger form of cxpreflion by propofmg gene¬ 
rally that thofe employed in the fiflieries of thefe king¬ 
doms (hould be prote£i:ed. The queftion then is reduced 
to this, viz. what is meant by the “ fifheries of thefe 
kingdoms.** Thefe kingdoms have coafts, and what may 
be termed a land jurifdi^lion, extending between high 
and low water mark, in contradiflin£lion to the admi¬ 
ralty jurifdi 61 ion. That would clearly be too narrow a 
conftruftion of the words. But then when we get be¬ 
yond that, to the deep feas beyond the coaft,** a diffi¬ 
culty arifes in defining how far they fliall extend, and 
therefore the legiflature feem to have defined it by tlie 
words « fiflieries of thefe kingdoms,** which are words 
of a large fcope, embracing all thofe fiflieries from 
which fifli are fupplied in a frefli and wholefome ftate to 
the markets of thefe kingdoms. The a£l therefore mufl: be 
taken to mean all fuch fiflieries within the neighbourhood 
of thefe kingdoms, which are capable of contributing and 
do contribute to the better fupply of the markets of thefe 
kingdoms with frefh fifli: and all who are engaged in 
fuch fiflieries under certain limitations feem to be 

O 2 within 
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Pavnc and 
Thorouck- 
GooA*s Cafe. 



1813. 


Pay\«e and 
Tuonouait- 
oooo’s Cafe. 
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within the policy of the a£t. I therefore think thefe 
two perfons are entitled to their difcharge. 

Le Blanc J. I am of the fame opinion. We muft 
look to the former ftatute for the true conftru£lion of 
this. The principal obje£l of that ftatute, as its title 
imports, was the better fupplying the inhabitants of this 
metropolis with fifli, and the redu 61 ion of the exorbitant 
price of that article. In it there are many regulations 
which do not apply to the prote£lion of the fiftiermen: 
then comes the claufe that? protefts them under certain 
limitations. Afterwards, it appears to have been thought 
expedient to provide fo.r the fupply of the markets of 
thefe kingdoms with wholefome and found fifti brought 
from a greater diftance; for the 50 G. 3. recites, that the 
firh at a certain feafon retire into deeper water, and 
it has therefore become neceflary for the fupply of the 
metropolis, and other parts of the kingdom, to ufe a 
larger clafs of yeflels. Then the repeals the former, 
and extends the protedlion to all perfons employed in the 
jj/heries of thfe kingdoms. Under thefe words therefore I 
think we may fairly comprehend thofe p'erfons who are 
employed in fupplying the London markets with good and 
wholefome fifli. It is faid that the vcflels immediately 
employed in fifhing are very fmall velTels or fkiffs; but 
it is clear that much larger vefleh are indifpenfably necef- 
fary to carry both them and the fifhermen through the 
deep feas, and that they are equally neceflary after the 
liih are taken to bring them home to the markets of 
Greai Britain. 

Sayley J. I am of the fame opinion. By the firft 
there were four deferiptions of perfons who fliould' 

2 be 
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be employed in the fiftieries of thefe kingdoms exempted 
froni being impreiled. The 50 G. 3. c, 108. repealed 
that but it alfo extended the privileges in refpcdl of 
veiTels of larger burthen. 

Rule abfolute. 


1813. 


Patmc 
T HOaOVGH- 
Gooo't C^fc. 


Berger againfl Green. 


*rhurfiayf 
Feb. xith. 


T AWE^ fhewed caufe againft a rule obtained by where int|r- 

J L ^ * locutory jttdg- 

E/pinaJpf for referring a bill of exchange to the meni was 
mailer to compute principal and intereft, on the ground puiniiffdicd*** 


that the plaintiff was dead at the time when the rule 
was obtained. It appeared that interlocutory judgment 
was figned on the 27th of January laft, that the plaintiff 
died on the 30th, and that this rule was granted on the 
I ft of February. He contended that the fuit abated by 
the plaintiff death, after which the only mode of pro- 


on a rubfequent 
day in the 
term; the 
Court granted 
z rule to com> 
.pute principal 
and intcrefi on 
the bill on 
which the 
a£lton was 
brought. 


ceeding was that pointed out by 8 & 9 W". 3. c, u. /. 6 ., 


viz* by a feire facias, and that the Court would not per¬ 
mit final judgment to be figned for the plaintiff according 
to the terms of the rule. 


Efpinaffe^ contra, maintained that the whole term was 
to be confidered as one day, and that when final judg¬ 
ment was figned it would relate back to the firft day of 
the term, which was prior to the plaintiff’s death ; and 
that this was analogous to a cafe at the ailizes, where if a 
party died between the commilfion day and the day of 
trial, the caufe might notwithftanding be tried. He re¬ 
lied on Bragner v. Langmead (a) 


(tf) 7 r. JZ, so. 
Q 3 


liE Blanc 



23^ 


?8i5. 


Berger 

Green. 
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Le Blanc J. {a). It is perfe^ily clear that final judg¬ 
ment may be figned notwithftanding the death of the 
party, and that the Court will not fet it afide on account 
of his death, before it was figned. This is an applica¬ 
tion merely to inform the Court for what damages judg¬ 
ment may be figned, and if this preliminary ftep were 
not necelTary, the party might at once fign final judg¬ 
ment. If then the Court would permit final judgment 
to be figned, notwithftanding the death of the party, 
they will hardly on that account refufe this rule, which 
is only a means of getting final judgment. When figned 
it will relate back to the firft day oj the term, and error 
will not be aftignable, for it will not appear on the re¬ 
cord that the party was dead before final judgment was 
figned. The defendant cannot fuftain any injury, be- 
caufe execution cannot go againft him without a feire 
facias. 


Bayley J. concurred. 


Rule abfolutc. 


(a) Lord Ellenhorougb C. J. was abfent. 


'Thurfiayt 
Eeb. nth. 

A fpecial eapUs 
itfaed upon an 
affidavit fworn 
at the bill of 
Midd'eftx office 
is irrc'^ular: 
but if the de¬ 
fendant be ar- 
refted under it, 
and put in (pe¬ 
dal bail, he 
'thereby waves 
the irregulaiicy. 


Dalton againft Barnes. 

•^HE defendant in this caufe having been arrefted 
upon a fpecial capias, a rule was obtained by Taddy 
for difeharging him on entering a common appearance, 
on the ground that the affidavit of debt, upon which 
the writ iffued, was fworn at the office where bills 
of Middlefex iflue, and not before the filazer or his 
deputy. 


Marryaty 
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Marryatf who fliewed caufe againft the rule, ad¬ 
mitted that the affidavit was not fworn before the proper 
officer, but contended that the pra6lice was for the 
filazer, upon tranfmitting to him either the original 
affidavit or an office copy of it, to iflue his writ: but 
the Court faid that fuch could not be the practice, for 
that an affidavit made for one fpecific obje£l: could not 
be transferred to another, and perjury could not be af- 
figned on the office copy. He then contended that the 
want of an affidavit had been waived by the defendant’s 
having put in fpecial bail. 


i8i3* 


Dalton 

againfi 

Barnes. 


Taddy^ in fupport of the rule, infilled that the arrell 
was illegal, for want of an affidavit made before the 
proper officer, as required by ftat. 12 G. i. c. 29., and 
therefore what was done by the party as to putting in ball 
was to be confidered as having been done under durefs, 
and confequently void. He relied upon what was faid 
by Lord Kenyon C. J. in Norton v. Danvers {a), ‘‘ that 
if the defendant had been a<5lually under arreft at the 
time, his confent to give a bail bond would not have 
been binding, becaufe it might be confidered as given 
under durefs.” He alfo cited Reeks v. Groneman (^). 


Lord Ellenborough C. J. The recognizance of bail 
does not import neceflarily that there was an affidavit to 
hold to bail; it is not per fe necelTarily founded thereon. 
I think there was an irregularity 5 but there is a time for 
taking notice of fuch irregularities, and if that is fuffered 
to elapfe, the party muft be confidered as having dif- 
penfed with it. 

(i) 

Q4 


{ a ) 7 T. R . 376. 


Le Blanc 
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The clerk of 
the errors in 
€.P in trail- 
foril.ing the 
record, by mif^ 
take entitled ic 
generally in- 
flead of I'pe- 
ci^slly* and 
error was 
alligned 
thereon; after 
which he 
amended the 
tranferipe by 
inferting the 
fpecial memo¬ 
randum ; the 
Court would 
rot reftorc the 
tranferiptto the 
(late in which 
it flood at the 
time when tlie 
plaintifTin error 
alligned his 
error* 
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Le Blanc J. concurred, 

Bayley J. added, that there was not any in/lance in 
which the party after putting in bail above, had been 
permitted to take advantage of a defe£l in the affidavit 
to hold to bail. 

Rule difeharged. 


RANDOLE agalnfi Bailey and Another. In Error. 

P this cafe the defendants in errbr declared in the 
Common Pleas, as drawers, againft the plaintiff in 
errbr,’ as acceptor of a bill of exchange, which became 
due on a day in Trinity term. The declaration was 
fpecially entitled as of a fubfequent day in that term. 
Plea, Judgment recovered. Replication, nul tiel record, 
and thereupon final judgment for the defendant in error. 
A writ of error was brought in this court, and the clerk 
of the errors in tranferibing the record, inftjsad of en¬ 
titling the declaration fpecially, entitled it generally; 
and the plaintiff affigned this for error. Afterwards the 
clerk of the errors altered the tranfeript by inferting the 
fpecial memorandum as it originally ftood: whereupon 
Marryat obtained a rule, chilling on the defendants in 
error to fhew caufe why the tranfeript of the proceed¬ 
ings fhould not be reftored to the ftate in which it 
ftood at the time when the plaintiff in error affigned his 
error, 

Scarlett and Comyn oppofed the rule, on the ground 
that the clerk of the errors, in tranferibing the record, 
adied as the agent of the plaintiff in error ; and there¬ 
fore 
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fore the miftake muft be confidered as the miftake of 
the plaintiff himfelf; and fo he ought not to be per¬ 
mitted to avail himfelf of it, 

Marryati in fupport of the rule, maintained, that al¬ 
though the Court, upon application, might have granted 
liberty to amend, yet the officer, even with the confent 
of the parties, could not make the amendment; much 
lefs could he do fo without their confent. If the party 
himfelf was at liberty to amend without leave of the 
Court, there never would be occafion for alleging dimi¬ 
nution. And he relied on Dichinfon v. Platfted («), where 
the Court held that the plaintiff himfelf could not alter 
the roll by inferting a fpecial inftead of a general me¬ 
morandum. 


233 

1813. 


Rahholk 

Bailey 
»nd Another, 
ill Ertor. 


Baylet J. (the only Judge in court,) obferved, as to 
that cafe, that the alteration was not warranted by the 
original record; and as to the principal cafe, delayed 
giving judgment until the court was full; and then, after- 
conference with the other learned Judges, faid, that it 
feemed to them, that as the clerk of the errors was the 
agent of the plaintiff in error in making the tranfcript, 
and the plaintiff, through him, ought to have known 
that the record was incomplete without the alteration, 
therefore the clerk ftiould have authority to make it com¬ 
plete i and that the rule ought to be 

Dlfcharged. 


(#) 7 ^•^• 474 - 
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r^riiay, ' Jackson axainjl Pesked. 

Fii. lath. * 


V the plaintiff 
declare as rc- 
veiiioner for an 
injury done 
to hi$ rc»er- 
(}on, the de¬ 
claration mud 
allege it to have 
been done to 
the damage of 
his reverlion, 
or mud date 


^^CTION upon the cafe. The declaration ftated, that 
before and at the time of committing the grievances 
hereinafter mentioned^ a certain yard and part of a cer¬ 
tain wall, fituate, &c. was in the poiTeflion and occupa¬ 
tion of one William Fri/h, as tenant to the plaintiff, the 
reverlion thereof then and Hill being in the plaintiff, to 
wit, at, &c.; yet the defendant well knowing the pre^ 


an injuty of 
fuch a perma¬ 
nent nature as 
to be ncccflarily 
injurious to his 
Tcveifion; 
otherwife 
the want of 
fuch allegation 
will be caefe 
for arreding 
the judgment: 
therefore where 
the plaintifT 
declared as re- 
vcrlioner of a 
yard and part of 
a wall which 


mifes, but intending to injure and aggrieve the plaintiff 
in his reverfionary eftate and intereft of and in the faid 
yard and the faid part of the faid wall, heretofore and 
whilft the faid yard and the faid part of the faid wall 
were fo in the poffeflion and occupation of Fri/k as te¬ 
nant of the plaintiff, and whilft the plaintiff was fo inte- 
refted therein as aforefaid, to wit, on, &c. and on divers 
other days and times between that day and the day of 
exhibiting this bill, at, &c. wrongfully, injurioufly, and 
without leave and againft the will of the plaintiff. 


IV, F. occupied 
as tenant to 
him, and that 
the defendant 
on, &;c. and on 


ere^^ed, put, and placed upon the faid part of the faid 
V^ll divers large quantities of brick and mortar and other 
materials, and thereby raifed the faid part of the wall to 


wrongfully ^ height, to wit, the height of three feet more than 

placed on the fame had been before that time, and alfo put and 

laid part of the * . 

wall quantities placed divers pieces of wood and timber, and tiles upon 

of bricks and * 

mortar, acc., the faid wall overhanging the faid yard, to wit, at, &c.; 

and thereby 
raifed it to a 

greater height than befora, and placed pieces of timber, 8 cc, on the faid wall, overhang¬ 
ing the yard, per quod the plainliff during all the time lofl the ufe of the faid part of 
the wall, and alfo by means of the timber &c. overhanging the wall, quantities of rain and 
moiflnre flovved from the wall upon the yard, and thereby the yard and faid part of wall 
have been injured, to the damage of the plaintiff, See.; without dating that his rcverfion 
was prejudiced : the Court arrefttd the judgment. 


by 
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by reafon whereof, &c. (/j) After verdift for the plain¬ 
tiff on the general iffue, with u. damages, a motion was 
made in arreft of judgment: again ft which Jervis and 
Comyn flicwed caufe, and Laives was heard in fupport of 
^ it, on a former day in this term. 

Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. This was an a€lion by a rever- 
fioner for an injury done to a yard and part of a wall of 
which the rcverfion belonged to him, and tlie plaintiff 
obtained a verdi£l: j but it not being alleged in the de¬ 
claration that the a^f s done were to the damage of the 
plaintiff, as fuch reverfioner, or that his reverfionary 
eftate and intereft was thereby depreciated or leffened 
in value, the defendant obtained a rule nifi to arreft the 
judgment. The declaration contained only one count, 
and that count ftated feveral adls which are ordinarily 
ftated in declarations of trefpafs as mere injuries to the 
polfeffion, viz. putting and placing upon part of a wall 
of' the plaintiff quantities of brick and mortar, and 
thereby railing the fame to a great height, and putting 
and placing pieces of timber, wood, and tiles upon the 
wall overhanging the faid yard. The plaintiff alfo 
added, as confequential damage, " by reafon whereof 
** not only the faid plaintiff during all the time aforefaid 

Idft the ufe and advantage of his faid part of the 

wall,” (that is, fuftained a temporary lofs affe£l:ing the 
occupation and enjoyment thereof merely, which he had 
not, not being in poffelTion,)« but alfo by means of the faid 
« wood, timber, and tiles fo overhanging the faid wall, 

(a) The concluding part of the declaration will be found in the judg¬ 
ment of the Gouvt. 


im- 


Jacksont 

againft 

FtSKEO. 


large 



2^6 


CASES IN HILARY TERM 


1813. 


Jackson 

agaitift 

Pk&kso. 


« large quantities of rain and moillure have from time to 
time during all the faid time run and flowed from 
« the top of the faid wall upon the yard of the plaintiff, 
“ and the faid yard and the faid part of the wall have 
been greatly injured and damnified.” And the quef- 
tion feems to be whether, in the abfence of any fuch 
allegation as is ufually, and (I believe) invariably made 
in declarations of this fort, that thereby the plaintiff*s 
verjtonary ejlate and interejl in the premifes were damaged 
or prejudiced, or leflened in value, we muft infer that 
the water drip fo defcribed had a permanently injurious 
eflfe£l; of this nature. It is not ftated that the foundation 
of the wall was injured or undermined, or that the yard 
s was more injured thereby as being wetted. The Count 
does not import in terms that any a£l: charged upon the 
defendant was injurious or to the damage of the plaintiff: 
the declaration does indeed contain the ufual conclufion, 
“ Wherefore the plaintiff faith he is injured and hath 
“ fuftained damage, &c.but this is not matter of 
charge in the declaration, it is only the refulting infe¬ 
rence of damage drawn by the plaintiflT from the matter 
of charge *, and unlefs the count, which is the matter 
of charge, warrants fuch inference, it has no eife^I; and 
*in truth, although this part of the declaration was 
brought under our notice, but little ftrefs was laid upon 
it as a fpccial allegation of damage in the argument. The 
main point relied upon was this, that after verdidi the 
Court would infer that the plaintiff was. confined at the 
trial to the proof of fuch an injury as would be preju¬ 
dicial to the reverfion, and that all evidence fhort of this 
effe£I muft be fuppofed to have been excluded ^ and it 
was with a view to look into this point that the Court 
forebore giving its judgment at the time. Where a 

matter 
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matter is fo cOentially necefTary to be proved^ that had 
it not been given in evidence, the jury could not have 
given fuch a verdift, there the want of dating that mat¬ 
ter in exprefs terms in a declaration, provided it contains 
teyms fufliciently general to comprehend it in fair and 
reafonable intendment, will be cured by a verdict \ and 
where a general allegation mud in fair condru£fion fo 
far require to be redri£fed, that no judge and no jury 
could have properly treated it in an unredrained fenfe, 
it may reafonably be prefumed after verdidf, that it 
was fo redrained at the trial; but unlefs the allegation is 
of fuch a nature that it would have been doing violence to 
?he terms as applied to the fubje£l matter, to have treated 
it as unredrained, we are not aware of any authority 
which will warrant us in prefuming that it was con- 
fidefed as redrained merely becaufe in the extreme la¬ 
titude of the terms fuch a fenfe might be affixed to 
them. The rule by which we mud go, mud be one 
applicable to all actions, in inferior as well as fuperior 
courts j to cafes in w^hich the judge has no power to 
grant a new trial as well as to thofe in which there is 
fuch power i and to cafes in which, if the jury do not 
think fit to follow the judge’s dire£fion, there b no 
power to correct their decifion: and we mud take care 
therefore not to extend the rule (if it has not been al¬ 
ready extended further) beyond thofe cafes in which we 
mud prefume the judge to have given a right dlre£fion, 
and the jury to have followed it. In Barber v. Fox, 
a SaunJ. 136. the heir of an obligor was fued upon a 
promife in Confideration of forbearance ; he pleaded non 
affumpfit, and there was a verdi£l againd him. It was 
then moved in aired of judgment, becaufe it was not 
alleged that the bond in this cafe bound the obligor’s 

heirs. 


1813. 

Jackson 

PCSKKB. 
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a^ainji 


heirs. It was anfwered, that the terdi£l had cured the 
objection; for if the heir was not bound, the jury (hould 
have found for the defendant; and it ought therefore of 
neceffity to be intended that the obligor bound his heirs : 
but the Court held they could not make the intendment; 
and the judgment was arrefted. Hunt v. Swaine, 
I Lev, 165. and SirT. Raym, 127. are to the fame point. 
In Buxendin v. Sharps Saik. 662* in an a 61 ;ion for keeping 
a mifchievous bull, there was no fcienter in the declara¬ 
tion ; and after verdift for the plaintiff, the judgment was 
arrefted on that account; and the Court faid they « could 
not intend it was proved at the trial; for the plaintiff 
need not prove more than is in his declaration :** and 
yet every lawyer is aware that a knowledge of the mif¬ 
chievous nature of the animal is of the effcnce of fuch an 
adlion, and would therefore never fuffer a jury, if he 
could controul them, to find for the plaintiff in fuch a 
cafe, unlefs fuch a knowledge in the defendant were 
proved. In Nerot Wallace^ 2'Lerm Rep, 2^. Buller^, 
fays, “ after verdift every thing fhall be intended which 
the allegations of the record require to be provedbut 
do the allegations of the record in this cafe properly re¬ 
quire an injury to the reverfion to be proved, or will they 
not be more juftly and naturally fatisfied by an injury 
to the poffefTion only ? The cafe moft favourable for 
the plaintiff which I have been able to meet with, 
is Jeniins v. Turner^ Ld, Raym, 109.; where, upon 
a declaration for keeping a boar acciiftomed to bite, 
which had bitten a mare of the plaintiff; the allega¬ 
tion was that he was accuftomed to bite “ animals ” 
and it was urged, upon a motion in arreft of judgment, 
founded upon the generality of this word, that thofe 
animals might be frogs or fuch animals; to which 

9 Piwr// 
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Powell J. anfwered, that the judge of aflize knew well 
that this would not be a^Xionable unlefs the boar had 
been ufed to bite horfes, flieep, &c. and not frogs; and 
confequently if that had not been proved, he would not 
have fuffered the jury to have given a verdi£l: for the 
plaintiff; and therefore they would intend that the evi¬ 
dence was of biting fuch animal as would fupport the 
a£lion. It may be obferved, however, upon this cafe, 
that it would have been a forced and unnatural conftruc- 
tion to have applied the word animals to frogs or fuch 
animals, and that the fenfe in which the Court underftood 
the term is the fenfe in which alone a judge and jury 
would naturally underftand it. And Powell J. faid it 
might have been a queftion in the cafe of keeping a dog, 
whether ad mordend. animalia confuet. had been good, 
becaufe then it might have been intended more generally 
of animals ferse naturae, which it is the nature of a dog 
to kill. As therefore there is no authority, upon which 
we can fay we are warranted in prefuming that the jury 
were confined to fuch injuries as would necejarily pre» 
judice the reverfion; as the charge in the declaration is 
conceived in fuch terms as to include injuries which are 
not neceffarily prejudicial to it, but more aptly and na¬ 
turally applied to injuries to the poffeffion only; and as 
the plaintiff has not charged that the reverfion was pre¬ 
judiced, or that the plaintiff was damnified in refpe£l 
thereof, we are not warranted in inferring that fuch a 
prejudice out of the natural and ordinary fcope of the 
allegation muft have been proved 5 and therefore the rule 
forarreiling the judgment muft be made abfolute. 


1813.’ 


Jackson 

againft 

Pesksd. 



240 


CASES IN HILARY TERM 


1S13. 


Friday^ 

Feb. xath. 

The lien of the 
plaintiff’s at¬ 
torney upon 
the debt and 
cofts recovered 
in the caufe 
after affirmance 
upon writ of 
error, mufl be 
fatisfied before 
the defendants 
are entitled to 
fet them off 
a|rain(l a judp> 
ment recovered 
by them in 
another caufe 
ajrainfl the 
plaintiff; and 
cofts in ciror 
are cofts in tho 
caufe. 


Middleton again/i Hill and Another. 

JN this cafe the defendants had recovered againft the 
plaintiff a judgment for 150(5/. upon a contrail: for the 
fale of hemp; and afterwards the plaintiff, in a counter¬ 
action upon tlie fame contrad, recovered againft them the 
fum of 367/. 10/. for his damages and cofts. Judgment 
was entered up, and writs of error brought in botli adions; 
and in the former the judgment being affirmed, and da¬ 
mages and cofts awarded to the defendants, amounting to 
1580/- Jpj. 3d., the defendants iffued a ca. fa. againft 
the plaintiff, indorfed to levy 1213/. 9/. 3d., being the 
balance after deducing the fum recovered by the plain¬ 
tiff in his a<ftion againft thdm ; upon which ca. fa. the 
plaintiff was taken in execution. Afterwards the plaintiff 
fued out execution againft the goods of the defendants 
for the amount of the judgment recovered by him, to¬ 
gether with the cofts upon the affirmance of that judg¬ 
ment ; which fum the defendants paid into the hands of 
die fheriffs of London under that execution. Whereupon, 
on a former day In this term, the defendants obtained a 
rule nifi for fetting afide the fi. fa. and reftoring the fum 
of money which they had paid under thefe circumftanccs 
into the hands of the fherift's. 


The %olicitor»General and Puller now (hewed caufe, and 
contended, ift, That the defendants having taken the 
body of the plaintift' in execution had thereby received 
fati>fa£lioTi for the whole amount of the judgment re¬ 
covered 



IN THE Fifty-third Year of GEORGE III. 


241 


covered by them, and therefore could not claim the be¬ 
nefit of any fuppofed deduction allowed in his favour; 
2dly, that the defendants would by this mode of pro¬ 
ceeding ouft the plaintiff^s attorney of his lien on the 
judgment for his cofts; and they cited Mitchell v. Old* 
field {a)y Read v. Dupper{b)y Randle v. Fuller [c)y and Howell 
V. Harding (</). They admitted that a different pra^^ice 
had prevailed in the Common Pleas, where the Court 
has allowed one judgment to be dedu^fed from ano¬ 
ther, without regard to the attorney’s lien, Vaughan v. 
Davies (e). 

Marryaty contr^, relied upon Vaughan v. Daviesy and 
faid that in Howell v. Harding this Court alfo allowed 
the plaintiff to fet off interlocutory cofts payable by him 
to the defendant againft the debt recovered by him on the 
final judgment, notwithftanding the lien of the defend¬ 
ant’s attorney on thofe cofts. 

Lord Et.t.f.nborough C. J. There is no cafe, I be¬ 
lieve, in which the pra<ffice of the Common Pleas has 
been adopted in this court; and even there it is done by 
application to the Court, and not by the mere of the 
parties themfelves, as in this cafe. The Court will now 
do what it would have, done if application had been 
made to fet off this judgment againft the other j it will 
take care that the attorney’s lien for his cofts is not 
defeated. 

The Court made the rule abfolute for fetting afide the 
fi. fa. and reftoring the money paid to the (heriffs after 

(a) 4 123. (J) 361. 

{d) 8 Eajt, 364 . (0 % H, Bl 440 . 

VOL. I. R 
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Midblbton 

againfi 

Hill 

and Another. 


deducing 
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Middleton 

ngninji 

Hill 

'And Another. 


Friday y 
Feb* I Zth. 


WIktc plainlitF 
\rought an 
•ition againfl 
two defendants, 
and procec<led 
to outlawry 
againd one, and 
went on with 
the action 
againd the 
other, who died 
after interlocu¬ 
tory and before 
final judgment: 
Held that he 
could not have 
a feire facias 
againd his ad^ 
minidrator; for, 
jintwithdand* 
ing the out¬ 
lawry, the ac¬ 
tion remained 
joint,and there¬ 
fore furvived 
againd the 
other defend¬ 
ant. 


dedmfting the cofts o*f the plaintifF^s attorney, upon 
fatisfaftion being entered by the defendants for the 
money fo returned to them : and, upon Alarryaf^ 
ing that thofe cofts might not include the cofts in error, 
the Court added that they thought the cofts in error were 
cofts in the caufe j for the plaintiff was not in full pof- 
fefiion of his judgment until the writ of error was 
determined. 


Fort and Others, Aflignees, &c. againft 
Catharine Oliver, Adniiniftratrix, &c. 

plaintiffs brought an aiStion againft the defend¬ 
ant's inteftatc, Oliver^ and one ^mith; and after pro¬ 
ceeding to outlawry againft Smithy went on with the 
action againft Oliver alone; who died after interlocutory 
and before final judgment. The plaintiffs afterwards 
filed out a feire facias againft the defendant, Catharine. 
Whereupon Holroyd obtained -a rule nifi for fetting afide 

the feire facias and all fubfequent proceedings, for 

\ 

irregularity. 

The Solicitor-General and Parnther (hewed caufe, and 
contended, that by means of the procefs of outlawry 
againft Smithy the action became a feparate action againft 
Oliver alone; and, confequently, upon his death the 
plaintiffs were entitled by the ftat. 8 & 9 W. 3. c.ii.f.C, 
to have a feire facias againft the defendant. 

But the Court held, that notwithftanding the outlawry 
the adtion continued joint 5 and that the remedy only 

16 


was 
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was fevered by the impediment caufed by the outlawry 
of going on with the fuit againft one of the defendants: 
but that did not alter the right as it originally flood; 
and in a joint action, where one of the defendants 
dies, as in this cafe, the proceeding muft be againil 
the furvivor. 

Rule abfolute. 


1813, 


Fokt . 
agiunji 
Omvcr. 


END OF HILARY TERM. 





1813. 


CASES 

ARGUED AND DETERMINED 

IN the 

Court of KING’S BENCH, 

IN 

Eafter Term, 

In the Fifty-Third Year of the Reign of George III. 


Hoskins agalnji Knight. 

Basset and Another againji Same. 

was a rule calling on the plaintiffs to fhew caufe 
why the flieriff of Hants fliould not pay to Robert and 
William Sanders the fum of 90/. for rent due to them, 
out of the produce of the goods of the defendant taken 
and fold under two writs of fieri facias iffued in thefe 
. caufes. 

The cafe was this: the flieriff on the lith of June 
1812, by virtue of the faid writs iflued by the plaintiffs, 
feized the household goods and other ftock in trade upon' 
the premifes of the defendant, which he held as tenant 
at will to Meffrs. Sanders at a yearly rent of i8o/. A 
fhort time afterwards the fheriff fold fome part of the 
goods, but in confequence of fome arrangement between 
the plaintiffs and the defendant he retained poffeffion of 
VoL. I. S the 


H^edricfdaj, 

Mcy 5 th. 

The lanHlord of 
premifes upon 
which the 
goods of his tc* 
nant are taken 
in execution 
can only claim 
from ihe party 
iuing the exe¬ 
cution the rent 
due at the time 
of taking the 
jgOods,and not 
that which ac- 
ctnes after the 
taking and 
during the con¬ 
tinuance of the 
(h^riffin portcl- 
llon. 
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1813. the remainder until the 2d of November following, when 
they were alfo fold. 

Kmour queftion was, whether Meflrs. Sandersy as the 

landlords, were entitled to demand of the plaintiffs (the^ 
parties fuing the faid executions) payment of rent which 
accrued after the time of taking the goods in execution, 
and during the continuance of the flieriff’s poiTefTion. 

Burrough fliewed caufe againfl the rule, and relied on 
the exprefs words of the ftatute 8 Afin, c, 14. (a) tofhew 
that the landlonl is only entitled to the rent due at the 
time of the flieriflf’s entering into poireflion, and not to 
rent which accrues fubfcquently during the continuance 
of the flieriff in poffefTion. 


Gafcicey contra, contended that this being a remedial 
a£l ought to be conflrued liberally for the benefit of the 
landlord, and that under fuch a conflru^tion the words 
“ at the time of the taking fuch go^ds” might be in¬ 
tended the time of removal; otherwife a flieriff might 
continue in poUeffion of tlic premifes as long as he 
thought fit, and the landlord would be ileprived of all 
remedy to recover his rent during fuch pofleflion. 

By ^ c. i j. it is emitted, that “ no j^oods or chattels what- 
foever or bring in or iijiou ..ny nicfTiug'.-, lands, or tenements 

which arc «)r fhail be Icalld lor life or lives, term of years, at will or 
uthcrwilc, nvall be liable to hr taken i>y virtue of 'jny c:-..' Culion on any 
pvttenoe whatfoever, unlel's die party at whole fiiit the laid execution 
is fued out lha’.l, bs,ioi c ihe removal of luch goods from off the pte- 
mii'es, by vntue or Inch cxeculiou or extent, pay to the landlord of 
the faid prcmilcs or his bailiff all tiich lum or lums of money us 
arc or fliall be due for rent for the laid premifes at tlie time of the 
taking fuch goods or chattels by virtue of fuch cxecutiow.” 


But 
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But the Court held, that there was notliiiig which re¬ 
quired the ftatute to be extended beyond the literal 
meaning of the cnacSbing claiife. 'Fhc words of^ that 
claufe exprcfsly pointed to the time, of the taking, and 
ihewcd that the legiflaturc contemplated one cafe only in 
aid of the landlord, viz. that of providing againil the 
confequence of an execution fweeping away wliat is due 
for rent at the time when the feizure is made ; but the 
(latute went no fartiicr. If the llievilF remain beyond a 
veafonable time on the premiles fo as to injure the rights 
of the landlord, the latter may have his remedy by means 
<d' an action upon the cafe. 

Rule difeharged. 


1813. 

Hoskins 

ngainft 

Kniciit. 


Doe cigainjl Reynolds and Sawyi.r, (Bail in 

i.rroi.; jil,. 

'"Jj^^'HE defendants, againd whom an aiSfion had been Bail in cnor 
brought on the*recognizance of bail, obt.dned a rule ahie7n\nl a.^imi 
nifi for Haying procc‘cdings in the laid aiflion on pay- “P'”' 
mciit to the plaintilFs attorney of the fum of 27/. tor. for 

■' ' w here they 

the damages, colls and charges in tlie former atftion of 

lUccrlainccl hy 

eie£lment, together with the cods of tliis atflion, to he wiic ol inquiiy 

n pu'kmnt to 

taxed by the mader. i ^. 

The quedion was, whether the defendants were liable 
in this a£lion to a further fum of 270/. 16^. 8^/. for mefne 
profits. The declaration (as appeared by the affidavit in 
fupport of the motion) fet out the recognizance in the 
ufual form, which was conditioned for payment to the 
plaintiff, if the writ of error fliould not be profecuted wdth 
efFc£l, of the damages, cods and charges adjudged on the 
faid judgment, and alfo all fuch cods and charges as 

S 2 fhouid 
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iSiJ* ihould be awarded to the plaintiff* for delaying the execu- 

tion of the faid judgment by pretext of the writ of error5 

it then alleged that the plaintiff in error did not profecute 
Reynolos 1 • r 

and Another, the writ of error, but therein failed and made default; 

and that in Hilary term 1812 it was confidered by the 
Court that the plaintiff in error (hould take nothing by 
her writ, but ihould be in mercy, and the plaintiff go 
thereof without day; and that the plaintiff in error had 
not fatisfied or paid the plaintiff' the damages, cofts and 
charges aforefaid adjudged upon the faid judgment, but 
the fame remained wholly unpaid, &c. 


LittUdale^ who oppofcd the rule, contended that the 
bail in error were liable for mefne profits under the breach 
afligned for non-payment of the damages, cofts and 
charges, &c. the cafe being exprefsly provided for by 
ftat. 16 & 17 Car, 2. c. 8. /. 3 & 4. fl^ord Ellenhorough 
C. J. Does the ftatute give any more than appears to be 
awarded upon the affirmance of the judgment in the court 
of error ? It does not appear that thal: affirmance allows 
any thing in the fhape of mefne profits.] The 4th fec- 
tion provides “ that the court wherein execution ought 
to be granted upon affirmation, difcontinuancc, or non- 
fuit, fliall iffue a WTit to enquire of the mefne profits 
after the fir ft judgment, and upon return thereof judg¬ 
ment ftiall be given and execution for fuch mefne pro¬ 
fits.** It is true indeed that no fuch writ of inquiry has 
been ifiiied ; and perhaps it will be faid after the adlion 
on the recognizance has been brought that it is now too 
late \ but if that be fo, the Court will allow this a^Iion 
to be difeontinued in order to afford the means of purfu- 
ing the remedy given by the ftatute. 


Lord 
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Lord Ellenborough C. J. 'flic plaintilTis not with¬ 
out remedy* but may Hill re fort to the defendant in the 
original action for the recovery of tlic mefne profits. He 
had an opportunity of charging the bail with them ; but 
if he has let that opportunity flip, I do not fee that he is 
particularly intitled to indulgence as againfl the bail. The 
Court mull look to the record as it now Hands. The 
bail arc charged in a particular manner, and the plaintiff, 
if he is too late to charge them in any otiicr, muH be 
content with reforting to the principal. I fee no reafon 
however why he Hiould not be permitted to difeontinue, 
although perhaps there may be a difliculty in alligning 
fuch a breach as will comprehend the mefne profits 
when afeertained under the Hatute; but I am not pre¬ 
pared to decide upon that queHion: at all events it will 
be an expenfive mode of proceeding. 


1813. 


Doe 


Rkvnoi.I'S 

and Another, 


T/jf Court allowed Littledale time to confidcr whether 
lie would difeontinue. 

Alarryat was in fupport of the rule. 


Lucas and Others againji De la Cour. 


May 6th, 


\ CTION on the cafe. The plaintiffs were partners, Where a con- 

and declared that they were poflefled of a large by IVcof "ivc- 

quantity of Carthagena bark, which was on board a cer- huuriduar 

tain fhip in the river Thames^ bound for a certain port, capacity,wlio at 

the time declared 

and that the defendant agreed with them to take charge that the <uJ>jcdt 
of the faid bark upon certain conditions fpecified in the contract wnshis 

property alone : 

Held that his declaration was evidence againfl all the partners, and therefore they could 
not fue jointly upon fuch a contra£t. 


declaration. 
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I.UCAS 
aiul Otiicrs 

agaiiiH 

Dc X.A Cel'll 


declaration. The 2d count Itutcd, that in confideration thai 
the plaiiuitro had retained and employed the defendant to 
caule certain quantiyes of bark of the plaintilVs to be fold 
on their account on a certain cominKfion, &c., the de¬ 
fendant undertook to render them a reafonable account, 
&c. There were alio the money counts. At the trial 
before Lord Ellcnborough C. J. at the I^ondon fittings after 
lall term, the plaintiifs were nonfuited upon the follow¬ 
ing evidence. In order to prove the defendants hand¬ 
writing to the agreement il.ited in the declaration, which 
agreement was made with one of the plaintilFs only of the 
naine of Aloravitty the plaiinllFs called ilie clerk of the de¬ 
fendant, who upon crofs-examination ilated that lie had 
had converfations \x\x\\ Alonivin on the fubjecl of the con- 
Iracl j that he had heard him fay upon all occaiions that 
the bark was liis property, and belonged to no other, 
and had been allotted to him out ot the partiierfjiip ilockj 
and that he olfercd the defendant to become a partner 
with him in the fale of it. 


Topping now moved to fet afide the nonfuit on the 
ground that the bark muft be taken to be the joint pro¬ 
perty of all the partners, notwithilanding the evidence of 
wh'.it paifjd in converfatiou with Moravta ; it being not 
competent to one partner, to defeat the title of his co¬ 
partners to any^portion of the joint property, by a decla¬ 
ration that fucli portion belonged to himfelf alone. 

Lord Ellen BOROUGH C. J. It ftruck me at the trial 
that without confidering this as evidence that the pro¬ 
perty belonged to Moravia alone, yet if one partner 
makes a contraft in liis individual capacity, and the 
Other partners are willing to take the benefit of it, they 

muft 
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mull be coiiteilt to do fo according to the mode inwhlcli 
the contract was made. 

Bayley J. 'i'he declaration of Moravia was certainly 

evidence againll tlio plaintifl's. 

# 

Per Curiam^ Rule refufed. 


1813. 

l.UCAS 

and (Hlicrs 
Dli l-.\ COUR. 


Leonard Baker, 


^hirfcliy^ 
Muy 6th. 


ROVER for goods taken in execution by tlic de¬ 
fendant (Iheriff oi JVnrafter^jire) upon a judgment 
obtained in Michaelmas term lall by one Collins againfl 
John Clce, 

At tlie trial before Bayley J, at the laft affizes for the 
county of IVorceJler^ it appeared that Clee was a carpenter 
and rcfided in a houfe at Perftjore with his wnfe, who let 
lodgings. 'Fhe piaintilf was the fon of C/t'/s wife by a 


V.'h< re the huC* 
hand of ll'.c 
pl.iintifi’s mo¬ 
ther afligned his 
cti'efts to triif- 
tces lor the be¬ 
nefit of his cre¬ 
ditors, and ab- 
Icondcd,leaving 
liis wife in pol- 
IcMion o* his 
hou!c and 
y oods, and no¬ 
tice (.d lU'll itf- 


former huiband. On the 17th of January 1812, Clee 
being then infoivent, by bill of fale (to wh.Ich Collins 
was not a party) alh.inH'd ;ill his ellerSis to two of Ins cre- 


ligi mi 111 v\as 
idv- 1 1 !i‘d in 
the iicwl'paper, 
and till: gooos 
•vv' re iil’ri. i wards 


ditors in trull for thcmfclves and the rell of the creditors ; 
and fliortly afterv^ards abfcoiulcii, Icavine; his wife in 
pofi'clhon. Witliin two or three days after the execution 
of tlie allignment, a pcrfoii from the trullees came upon 
the premlfcs and took away a faw *, and a man was put 
into pofleHion of the goods on bfhalf as well of the 
truflees as of the landlord of the houfe,who had diftraitu'd 
for rent before the aflignmoiit. On the 23d of January 
the alhgnment was advertifed in the Worcejlcr paper, and 


lull! hy tilt* 
rM'lr.;t;s at jnil»- 
li.- ;ind 

* *n- pi.ii'i' ilf 
purci-a' d ilicin 
.1 rtoae- 

c(» iiodaic his 
ni«'»hci', and 
pa'll for tlieni 
at u fair vahia- 
"ition, and re¬ 
moved tome. 

Ini’ 1*1 'he 
greater part in 
ltd pofleflion ; 
Itflil t hat Inch 


it was notorious at Per/hore that Clee had executed it; pj^i^thf wouh* 

plot! ft the 

goods agciinfi: a judgment afterwards obtained and execution levied by a credi¬ 
tor of the huiband, who had notice of the alfignmunt at the time; although the plaiutitl’ 
permitted his motlier to continue in polleflioa ; and llitrcforc he wus entitled to rccovti' 
them from the Iherill'. 



and 
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Lipomakp 
flfaM/f 


and Collins, who refided a few miles off, was alfo in¬ 
formed of it, and then faid he would confider, whether 
he would come in under the deed or not. On the 1 2 th 
of February the Itock in trade was fold by au£lion on be¬ 
half of the truftees ; when the plaintiff*, in order to ac¬ 
commodate his mother, became the purchafer of the 
houfeholdgoods; which were fairly appraifed to him, and 
he paid the price of them, and in a few days afterwards 
removed fome articles, but filtered the greater part to 
remain in the houfe with his mother, who continued to 
refide there and take in lodgers as before j and at the cn- 
fuing Michaelmas he alfo took the houfe of the landlord at 
an advanced rent. The execution was levied in the De¬ 
cember following; when the plaintiff gave notice to the 
fheriff that the goods were his property under the ap- 
pralfement and hile; which was the firft time that Collins 
was apprifed of that circumfiance. The learned Judge 
left it to the jury to confider, ift, whether the change of 
property by the aflignment and fubfequent fale made to 
the plaintiff was notorious at PerJljore; upon which the 
jury found in the affirmative; and 2dly, whether the af- 
fignment had been executed with an intent to defeat 
either the general body of creditors or any particular 
creditor. The jury found in the negative; whereupon a 
verdi£l was entered for the plaintiff. 


moved to fet afide the verdi€l,and enter a nonfuit, 
on the ground that it was improperly left to the jury to fay, 
whether the change of property was notorious, there being 
no evidence of any change of property at all; inafmuch as 
wife was fuffered to continue in poffeffion of the 
goods after the affignment to the truilees, and after the fale 
to the plaintiff, precifely in the fame manner as before* 

No 
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No exclufivc poflciFion had been taken by the truftees 
under the deed *, for the pcrfon who was fent in two or 
three days after, was a£Iing as well for the landlord as 
for the trullees j and although the aflignment was made 
public to the world, yet, if the party affigning ftill con¬ 
tinues in polTeflion, it is fraudulent. In like manner, after 
the fale to the plaintiff the pofl'cfrion remained as before; 
and even fuppofing the fale to liim to have amounted to 
a change of property, it »couid only operate as a gift to 
the mother, and tlien the property would pafs to the 
hufhand and be liable to his debts. Blanc J. There 

was no evidence that it was a gift. Baylcy J. It was 
not put at the trial as a gift; the only queltion made was 
whether the property pafled.] 

Lord Ellenborough C. J. I think the verdi<Sf is 
according to the law and the fa£Is, as they appeared 
before the jury. To be fure the evidence was ftrong to 
repel the prefumption of its being a gift to the mother, 
fuppofing that point had been made at the trial; for 
fuch a prefumption would have defeated the very obje<fl 
for which the purchafe was made, by vefting the pro¬ 
perty in the hufhand, and thereby rendering it fubje^I 
to his debts. As to the point refpedling the change of 
property ; what was done refpe£Iing it was not ilone 
fecretly, but the truft-deed was known and advertifed 
in the public papers; and the fale under it was by public 
au£Iion. The truftees, indeed, for a time, allow the 
wife to continue in pofleflion after the aflignment; 
and do not themfelves interfere with the good$ by re¬ 
moving them, except on occafion of tlie man’s coming 
in and taking away the faw; which, however, is a cir- 
cumflance in. the ^afe> although I do ngt much rely upon 

it: 
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I.EONARO 

agahjl 

Dakkk. 


it: but when the falc took place, the plaintiff removed 
a part of the goods, and the reft only he fuffcred to 
remain vi^ith his mother for her accommodation. At 
all events an effectual change took place in September, 
when the Iioufc M’^as retaken by the plaintiff, at an ad ¬ 
vanced rent; but it feems to me there was a bona fide 
change befcie that time : to hold other\Wic would be to 
pronouficc that a pei fon could not make a bona fide 
purchafe of goods in thij poilefiion of an.othcr for his 
accommodation, and for the j)urpofe of cor-vinulng them 
in the lame pofiefilon. 


I.E Blanc J. Glee abfcoiuled, aiul never returned 
except cu Sundays. 'Fhc plaintill purchafed for tlie be¬ 
nefit of his mother. It does not therefore Itrike me 


that if the quelUon had been r.tifocl at the trial, the 
jury would have louiid it a gilt to the mother ; bccaufc 
the tranfaclion was intend.-d to protecf the goods for 
her ufo, and iu)t to fubje*fi them to the incumbrances of 
the hulband. As to the change of polTeflion j pi4ri of the 
goods fold to the plaintiff was removed by him, and be 
afterwards took the lioufe oi the landlord at an advanced 


rent. Under thefe circumftances it appears to me that 
the deed was not fraudulent as againft the creditor who 
had notice. 


Bayi.ey J. The poffelfion did not give to C/ee any 
falfe credit in the neighbourhood. The tranfaclion as 
to the affignmcnt was pertedlly notorious, and Collins 
had notice of it *, and I think it is impoffible to fay that 
the poffelfion of the goods was left wdth the mother 
in fuch a way as to be fraudulent on the pare of the 
plaintiff. It was notorious in the neighbourhood that a 

part 
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part of the goods was fold to the plaintifF, and foiiie of 
them removetl, and that the roll were only left in the 
pofleflion of the mother for her accommodation. 

Rule rcfufed (a), 

{a) c z Bcif. 6 ' Pull. 59., Kiiii! v. 
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1813. 

T.V.I)NAR 1 > 

Bak^f. 


Thomas Bignold lakI John Cocksedgh B:g- 
NOLD 47^*7//.'/// 'WUHIAM \7a ij/.‘U iOlJ SB , JoliN 
Watkrhqo’sk, Sa?.u.h'.l VJatbr^iousm, John 
Watson, tuul C'ol’.; 


V .../■'n. 


^’’ASK againlt tl'.c tlcfciitlanti', nropriclors of the iVor- \\ Iktc it was 

• * ii* Tif*!'* 1 j"* J- IKul 

wn7j co;!ch, ior the lots ol a parcel contauiing ana 

bank notes aiul bills ilelivered to the defendants to be 
carried from Norwich to Lonikny anil tliere delivered to i'* ' ^ 

tta c I'cacn, to 

MeflVs. Fraft'}' and Co., b;'r.k'.-rs. 

ior iho 

At the trial before ./C/i7^v J., at the l^ondcn fittings, piaimiirn. o of 
after lalt AJichocluias term, it appeared that the plaintiiTs v/.-u :,ccor!i- 

r I.: 1 

were bunkertj refi biu'' at Akr-jc/i-.b, and the delendant 
proprietors of the loail i;e>.:cl'i irom Ncr-ivit'b to l^otuh.n 


ioi tv. 

1 ) years. 

hill ll 

rv was 

1:0 l;\ ; 

■ '(.nee of 

any k 

n-'iw Ii’dge 

01 thi 

.. .igi 1 e- 

1..1 111 

ov lIic 

o' 1 1 (r r 

dtfcll- 

dams 

; and the 


coach, iraending to relinquiih a part of his ^ntereit i 
that concern, and liavine proinifed tlie refafal to the 'V'-' 

^ * };ivtn .'lolicc 

plaintiff T. F 'ig?ioldy the defendant CV'AAzn //propofed to dnt tlu y would 

not I'u i;c- 

F Bigmlcl that if he would give up his claim to that ounKahir for 
promife, his own family and private parcels fliould go r!n *^vduc .ii'V*. 
free by the mail coach •, to which propofal 2’. BignoU 
after fome time acceded. From that time parcels were Htla, 

^ that the ilc- 

I'cndauts were 

not liaMe for tlie loRof a parcel of above tlie value of 5/., fer.t by the plaiutifl undcr this 
agrtenjcnt, of which no notice of its value had been given to the defendants. 

fent 


II f 
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EiONUI.D 

tigaiitjl 

Water'housK. 


fcnt two or three times a week by the plaintiffs to their 
correfpondents in London, free of expence, except for 
booking and porterage ; upon which parcels the plaintiffs 
ufualJy wrote the word “ banking i** but it being fug- 
gefted by Coldwell that it might operate as a temptation, 
and occahon the iofs of the parcels, it was omitted, and 
the word “ carriage” was written inllead ; to which 
Coldwell who was the book-keeper at Norwich, or his 
foil, generally added the word “ free,” and fubferibed 
their initials. On the 3d of Jan. 1812, the parcel in 
queftion, addrefled to Frafer and Co., Cornhlll, London, 
marked carriage,” and containing bills and notes to a 
confidcfablc amount, was taken to the coach office in 
Norwich, by one of the plaintiffs’ clerks, who delivered 
it to Coldwell, and paid for the booking. It was put 
into the coach by a fervant of the defendants, and ar¬ 
rived fafe in London; but was loll out of the cart by the 
boy who was employed to carry it from the inn in 
London, to the bankers. The ufual notice given by car¬ 
riers was affixed in the defendants* coach office at Nor- 
wich, viz., that they would not be accountable for any 
parcel above the value of 5/., unlefs the fame was en¬ 
tered and paid for accordingly. At the time of the de¬ 
livery of the parcel in queftion Win. Waterhoufe lived in 
London, J^hn Waterhoufe at Ipfwich, and Watfon and 
Coldwell at Norwich, No charge had ever been made 
for the banking parcels 5 but T. Bignold, who was fe- 
cretary to the Norwich fire and life infurance offices, 
had frequently fent infurance parcels by this coach, 
and thefe had been regularly charged. The learned 
Judge was of opinion that under the terms of the notice 
publifhed by the defendants, it was incumbent on the 
plaintiffs to have entered the parcel in queftion with the 

defendants 
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defendants as a parcel above the value of 5/. i for 1813. 
that even admitting the evidence proved that the de- ’ 

® ^ DIONOM* 

fendants had agreed to carry this parcel gratuitoufly, aj^ainji 

- 1 1 • r • r • Water HoiTSK. 

fo as to exempt the plaintins from paying for it as 
a parcel above that value, ftill the defendants were 
entitled to have had notice of its value, in order that 
their attention might be called to it more particularly; 
and that there were not any circum(lances in the cafe, 
from which it mud be necelTarily implied that they had 
notice that it was a parcel of value. On thefe grounds 
he dirciSled a nonfuit. 

In Hilary term Park obtained a rule nifi for fetting 
afide the nonfuit, upon the ground that the notice re¬ 
quired by tlie defendants did not apply in any refpe£l to 
a gratuitous conveyance; and if it did, that it muft be 
inferred as well from the mode in which thefe parcels had 
been conveyed, as from the fubftitution of the word 
“ carriage” for “ banking,” at the fuggeftion of the de¬ 
fendants, that they had notice of the value. 

The Altorney-General and Abbott now (hewed caufe, 
and contended that this was only a perfonal agreement 
with Coldwell, made behind the backs of the other defen¬ 
dants, for his individual benefit, and would not bind thofe 
who were not privy to it. The defendants therefore, 
with refpe^l to this parcel, were to be conlidered as 
(landing in the fame (Ituation as they (land with refpe^b 
to all other parcels delivered to them in the ordinary 
courfe of their bufinefs; and confequently were ex¬ 
empted from liability by the exprefs terms of their 
notice, the parcel not having been paid for as above 
the value of 5/. But admitting the agreement to be 
I of bin 4 ing 
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binding on all the defendants, (till it is only an agreement 
to receive and carry the parcels free of expence j but not 
to wave the benefit of notice of their value : if it were 
to be conftrued to fuch an extent it would make the 
liability arifing from an agreement to carry without re¬ 
ward greater than where a reward is to be taken, 
which would be contrary to the do< 5 lrine held in Coggs v. 
Bernard (a). 

Park and Peake^ contra. The agreement with Cold^ 
nvell mull be prefumed to have been communicated to 
and adopted by all the defendants, from the circum- 
ilance of the banking parcels having been uniformly 
carried free for two years ; and there can be no doubt 
that if that had been made a tiueftion at the trial, the 
jury would have fo found. Perhaps alfo from the fame 
circumftance coupled with that of the alteration made in 
the indorfcm»nt of the parcels, they might have inferred 
that the defendants had notice of the value, fuppofing 
any notice to have been necelTary. But none what¬ 
ever was neceflary •, bccaufe tlic notice required by the 
defendants, as publiflied at their ollice, was meant only 
to apply to parcels delivered to them for carriage in tho 
ufual courfe of their trade, and not under a fpecial 
agreement like the prefent: and as the requiring fuch 
notices has always been confidered as a fpccial exception 
to the general liability of carriers, it ought not to be 
extended beyond the purpofe for which it was intended. 
This cafe does not fail within the do£frine of Coggs v. 
Bernal becaufe this is not an agreement to carry 
without reward; for although the reward was not paid 
at the time of the delivery of each parcel, ftill there was 
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(fl) 2 LJ.Rayw.y 917, 9x8. 


a con- 
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A confideration for the agreement, which is equivalent to 
a reward. 

Lord Ellenborough C. J. It appears to me in this 
cafe that there was not any contract with the defeii- 
tlaiits, conftituted in fuch manner as to bind more than 
one of them. There was indeed a contra<!:l:, and a frau¬ 
dulent one, between T. Bignold and Coldiuell, which was 
unknown to the other defendants, to carry the family 
and private parcels of Bignold free of carriage, for a 
confideration moving to Coldnvell alone. Without con- 
fidering whether the parcel in quedion was within the 
defeription of family or private parcels, how can it be 
fakl that all the defendants undertook to carry this parcel 
fafely and fecurcly ? It was delivered to the defendants for 
the purpofe of carriage,but not for a reward to all the part¬ 
ners ; but for a reward which was to be intercepted by one 
only. It is a general rule indeed that where^feveral are 
concerned together in partnerfhip, notice to one is equi¬ 
valent to notice to all; but that rule prefumes that the 
tranfa£lion is bona fide. Here, however, the cafe is 
dilFerent, the agreement is made with one of the defen¬ 
dants for his individual benefit alone, and the others arc 
not parties concerned, not being made privy to the agree¬ 
ment. It was incumbent therefore on the plaintiffs to 
fhew that notice was given to the other partners. I do 
not rely on the argument that this was a bailment for 
the conveyance of the parcel without reward, and there¬ 
fore the bailee refponfible only for perfomil negligence; 
but the ground I take is this, that there was iio contracl 
at all between the plaintiffs and the defendants: in 
which cafe non oritur aclio. 'Fhis decifioii \\ ill not be 

conclufive 
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i)icNai.o 

againft 

Watkrhouse. 


cbnclufive againil the plaintiffs if tiey can fhape their 
action in any other form. 


CilosE J. agreed. 


Le Blanc I. t think in every view of this cafe the 
a£lion is not maintainahle. Thd defendants are pro¬ 
prietors of a coach, and had given the ufual notice that 
they would not be accountable for the lofs of any parcel 
of above the value of 5/., unicfs entered and paid for 
accordingly. On the general rule therefore they would 
not be liable unlefs they had notice of the value. But it 
is faid that this cafe is taken out of the general rule by 
the particular circumftaiices. Thofc circumftances are, 
that in 1810 an agreement was entered into betw’’een 
T, Bignold and Coldnveliy one of the proprietors of this 
coach, by which, in confidcration of Bignoid*s tranf- 
/ferring to Coldweil bis right to a (li are in another con¬ 
cern, the latter agreed to carry his (Big/M’^i) family 
and private parcels free of expence. There was no 
confidcration fubfifting between Bigtiold and tlie other 
proprietors, but only between Eignold and ColdnuelL 
Then if We cbnfider what was to be carried under the 
terms of this agreement. They were to be family and 
private parcels j but this parcel is neither one nor the 
othef; and therefore not within the terms of the agree¬ 
ment, evert fuppofing Coldwelt to reprefent all the pro- 
jlrietors. But it is faid that as parcels of this defeription 
had been carried free for two years, therefore it muft be 
inferred that all the partners knew of it and acqoiefced. 
But it appears that during that time Coldweil was book* 
keeper, and the parcels were tranfmitted by him, and 

he 
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Batley J. The obje£l of requiring notice in thefe 
cafes is twofold; fir ft, to obtain a larger premium for 
the conveyance of valuable parcels ; and fecondly, to 
put the proprietors on their guard j and therefore I think 
that where fuch notice as the prefent is required to be 
given, even in a cafe where a carrier undertakes to con¬ 
vey goods without reward, if the goods exceed the value 
limited, notice ought to be given, in order to direft his 
attention to the particular goods; for he docs not dlfpcnfe 
with notice in toto, but only with payment. Here there 
was no evidence that any notice had been given as to 
this being a parcel of value. If I had been defirod to 
leave it to the jury whether the defendants knew tliis to 
be of value, I (hould certainly have left that queftion to 
them. 

Rule difeharged. 
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lie was afting for his own benefit without communi¬ 
cating with the others. In every view of the cafe there¬ 
fore I think there is no rcafon for difturbing the non- 
fuit. 


VoL. I. 


T 
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^iharfie^t 

May 6th. 


The purchafer 
of a (hip which 
appears by the 
i^ntence of con* 
detnnation in 
the vice- 
admiralty court 
abroad to have 
been taken and 
condemned ior 
being engaged 
in the Have 
trade, is not 
entitled to re- 
gifterfuch (hip 
at the cuflom* 
houfe under the 
*6 G.%. c. 6a, 
as the owner of 
a (hip taken 
and condemned 
as lawful prize, 
although he 
produce a ce rti¬ 
ficate from the 
Judge of the 
court abroad 
certifying that 
the (hip was 
Condemned as 
lawful prize. 


The King agaihft The Colle£i:or and Comptroller 
of the Cuftoms in London. 

came on upon a rule nifi obtained in the laft 
term for a mandamus to the colle£tor and comp¬ 
troller of the cuftoms, commanding them to regifter 
the Ihip Merced^ and to grant a certificate of fuch re- 
giftry, purfuant to the ftat. 26 G. 3. c. 60. (a). The 
rule was obtained on behalf of the purchafers of the 
faid fliip, who, it was contended, had exhibited at the 
cuftom-houfe the proper documents required by the zOl 
to entitle them to regiftry. The document upon which 
the queftion turned was a certificate from the judge of 
the vice-admiralty court at Sierra I^eone, certifying, 
that it appeared by the records of the faid court that 
the (hip Merced was condemned in the faid court as 
** good and lawful prize to our fovereign lord the king, 
" feized and taken by his majefty’s garrifon at Senegal** 
To obviate the efFe<Sl; of this certificate, a copy of the 
decretal part of the fentence of condemnation, tranfmit- 
ted by the regiftrar of the court at Sierra I^eone to the 


(a) By it is enadted, that all and every flup and velTel having 
a d«ck, or being of the burthen of 15 tons or upivaids, bc^longing to 
any of his majcfly's fubjcdls, &c (hall be regtftcred in manner therein¬ 
after mentioned,and that the perfon or perfons claiming property there¬ 
in lhall caufe the (amc to be regiftfred, and lhall obtain a certilicatc of 
fiicb regiftry from the colledfor and comptroller of his majefty’s cu(^ 
toms, &c.: and by/.’ 25. it is further enadted, that the owner or owners 
of all fuch (liips or vcflcis as (hall be taken by any of his majefty*s 
flvips or vedlls of war, or by any private or other ftiip or vellel, and 
condemned leivjhI }rizc ia anycouit of admiralty, (hall upon regif- 
teriug fuch fh'p or vtliel before he or they fiiall obtain fiich certificate, 
produce to the proper officer of Itis ni ijefty’s cuftoms a ccrtiucatc of the 
condemnation of fuch fliip or vcfTel under the hand and fcal of the 
Judge of the comt in llich (hip or veflcl (hall have been con¬ 

demned, ^c. 

regiftrar 
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regiftrar of the high court of admiralty, was fet forth in 
an affidavit in anfwer to the rule, (and it was admitted 
on the other fide that it was a true copy of that part of 
the fentence,) which recited that the faid fliip was at 
the time of the feizurc thereof on the high feas un- 
“ lawfully equipt and refitted, as had been fet forth 
againft her by the claimant,” and proceeded “ thcre- 
“ fore to pronounce, decree, and declare that the faid 
fhip, her boats, guns, tackle, apparel, and furniture, 
« were rightly and duly taken and feized, and that the 
‘‘ faid (hip was at the time of the feizure thereof on the 
“ high feas, as far as appears to the Court, illegally 
“ equipt or refitted, in that the faid lliip being fitted 
out, manned, and employed for the profecuting or 
“ carrying on the African flave trade, did procure and 
receive from a fubje£l: of his majefty refident at 
« GoreCy certain goods, wares, or merchandize, fit and 
** neceflary to the profecuting and carrying on the faid 
trade, againft the form of the ftatutes in that cafe 
made and provided; and that the faid fliip being fo 
** unlawfully equipt and refitted as fuch, ought to be 
accounted and reputed liable to confifeation, and to 
be adjudged and condemned as gbod and lawful prize 
to our lord the king; and that the faid fliip, her boats, 
guns, tackle, apparel, and furniture, be adjudged and 
** condemned as good and lawful prize to our lord the 
« king, leized and taken by his majefty’s garrifon of 
Senegal^* &c. 

The AttorneyGeneral and Dampier fliewed caufe againft 
the rule, and contended that the Court ought not to 
interfere in a cafe where, notwithftanding the certificate 
of the Judge of the vice-admiralty court abroad, certifyv- 

T 2 xng 
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ing that the fhip was condemned as lawful prize, it ap¬ 
peared from the fcntence of condemnation itfelf that fhe 
was condemned on account of a breach of the laws pro¬ 
hibiting the Have trade ; which made her liable to confif- 
cation {a)^ and not properly the objcdl of condemnation 
as prize within the meaning of the regiftry a£ts. The 
vice-admiralty court abroad cannot, by introducing an 
incorrc£t term into their certificate, convert that which 
is only a confifeation into a condemnation as prize; and 
if fo, this certificate, when it comes to be explained by 
the fentence, amounts to no more than a confifeation. 
The parties, therefore, applying for this mandamus have 
not and are not in a condition to produce the proper 
document required by the aift to entitle them to demand 
regiftry. 


Park and Bronijham^ contra, maintained, ill, that the 
collcfSlor and comptroller of the cuftoms a£l:ed minifte- 
rially and not judicially in granting regiftry, and there¬ 
fore could not look beyond the terms of the certificate 
into other documents in order to judge of its legal efFc 61 . 
But, 2dly, fuppofing they could, they were not right in 
refufing regiftration in this cafe; becaufe the parties 
applying had produced fuch a document as fatisfied the 
meaning of the regiftry a£ls. The foveral a 6 ts which 
relate to the regiftry of ftiips taken and condemned {b\ 
do indeed fpeak of them as prize fliips; but that expref- 
fion is not ncceflarily to be taken in its ftrifSl fenfe to 
mean prize of war only, but may alfo mean all fuch 
feizures as are made upon good caufe of condemnation. 

46 Gm 3 * 

(h) %6 G» 3. c. 60. /. 35. 43 3 * c- 160, /. 43. 45 C, 3. c. 73. /. 29- 

And 


10 
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And this conftru£lion fcems favoured by 26 G. 3. r. 60. 
yi 25. (upon which this application is founded), which 
fpeaks of ‘‘ all fuch fliips as fliall be taken by any of 
^ his majefty’s fliips of war, or by any private or other 
fliip,” not adding of ^ivar^ which muft be intended 
therefore to comprehend other than mere hoftile cap¬ 
tures. And a fubjecl of a friendly power may be guilty 
of fuch a£ls of trading as to become liable to a feizure 
and condemnation of his property as prize in a general 
fenfe, and yet not as prize of war (a). Every prize 
therefore is not necefl'arily prize of war; and the true 
confl;ru6Hon of the word prize in tliefe a6ls fcems to be 
this, that it extends to all fliips condemned as fuch by 
the prize courts. But even if it is to be taken in its 
ftri£l fenfe, it may be inferred from what fell from Sir 
TV, Grant in the cafe of the Amedie [h)^ where he held 
the trading in flaves as primti facie an offence againfl: the 
law of nations, that in the court of appeals at leaft this 
would be confidered as a hoftile capture. At all events 
the parties making this application are the innocent pur- 
chafers under a condemnation as prize, and therefore 
entitled to the moft favourable conftrucflion. 

Lord Ellenborough C. J. If the trading in flaves 
be an offence againfl; the l;,iw of nations, it does not 
therefore follow that it is an offence that would make 
the veffel fubjeiSb to hoftile capture. It would not of 
itfelf convert the trader into an enemy j and therefore the 
authority of the cafe cited does not govern the prefent. 
The authority given by the ftatute to regifter fliips taken 
and condemned, extends only to fliips taken and con- 

(fl) 1 Roh, Aim, R, no. Cafe of the Menigheid. 4 Ih, 251. The Nayaie. 

(*) I ABoris R. aji. 
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demned as lawful prize. I have no conception at prefent 
that the ftatute meant to include any other than prize 
of war 5 but if it were doubtful whether its provifions 
fhould be extended to condemnations incurred on ac¬ 
count of the violation of a great political law of the 
ilate, I am fure that the Court would expeft the parties 
who call for its extraordinary interpofition, and upon 
whom the onus lies, to remove thofe doubts before they 
acceded to the application. As the cafe now Hands, the 
certificate appears to have been irregularly granted 5 and 
the queftion is whether we are to aft upon a document 
fo granted. We cannot reafon as to what it might have 
been expedient for the legiflature to enaft; they might, 
if it had feemed good to them, have allowed all fhips, 
for whatever caufe they were condemned, after purchafe 
by a Briti/h fubjeft, to have the benefit of regiftration j 
but they have not fo cnafted, but have limited the rc- 
giftry to fliips condemned as prize ; and it does not be¬ 
come me to fay that where a limited authority is given 
by the legiflature, that authority may be extended : and I 
think that to grant this rule would in effeft be extending 
that authority. 

Grose J. X^ie words condemned as lawful prize 
apply only rr veflels taken jure belli, and not as in this 
cafe to a velTel condemned for violating the provifions of 
an aft of parliament. 

Le Blanc J. The queftion is whether upon the dif- 
clofure now made, from the papers before the Court, of 
the real nature of the tranfaftion, we are authorifed to 
grant a mandamus to the colleftor and comptroller of 
the cuftoms to regifter this fliip. The aft fays that 
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no fhip or vcflel foreign built (except fuch fhips or 
veflels as have been or ftiall hereafter be taken by any 
of his majefty’s fhips or velTels of war, or by any private 
or other fhip or veflel, and condemned as lawful prize 
in any court of admiralty,) (hall be entitled to the privi¬ 
leges of a Brittfh fhip,” &c. It is in this refpe 6 t a re- 
ftraining not an enlarging ftatuic; and the queflion is 
whether this fhip be within the exception. Now it ap¬ 
pears by the fentence that fhe was taken as being em¬ 
ployed in carrying on the African Have trade, in violation 
of the laws of this country,and condemned on that account. 
But it is faid that by the certificate of condemnation re¬ 
quired by yi 25. it appears fhe was condemned as lawful 
prize, and that is fufficient. But the aft does not make 
the certificate of the Judge final and complete evidence of 
the caufe of condemnation of the fhip ; and if this Court 
fee that flie was condemned for a breach of a revenue 
law, they will not give fuch a conclufive effe£l: to the 
certificate as to fhut out from their view the real caufe 
of her condemnation: and I believe it has not yet 
been decided that a fhip, for violating a revenue law, is 
the obje£t of condemnation as lawful prize. This fhip 
therefore is clearly not brought within the exception in 
the regiftry a£t, and we fhould be doing injuftice in com¬ 
pelling the commiflioners to grant regiftry. 

Per Curtatny Rule difeharged. 
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CASES IN EASTER TERM 


The King, on the Profecution of Sir Arthur 
Chichester, againji Incledon. 

JN April 1809 the defendant was indifted at the quarter 
feflions for the county of Devon for obftru£l:ing a 
public road, which indi«Efment was removed by certiorari 
at his inftance, and tried at the Lent aflizes 1810, and a 
vcrdi£l: found for the crown. Judgment was given in 
the following Michaelmas term, and the defendant fined 
6s. ^d. and his recognizance difeharged. In Michaelmas 
term la ft a fide bar rule having been obtained for taxing the 
cofts to be paid by the defendant to the profecutor j Harris 
in the following term obtained a rule iiifi for difeharging 
that rule, on the ground that Sir A. Chichejlcr was neither 
the profecutor nor party grieved within the meaning 
of ftat. S Sc 6 W. Sc M. r. i i.yi 3. ; in fiipport of which 
the affidavits ftated, that the defendant about 18 years 
ago, at which time Sir A. Chichejler was an infant, 
purchafed the property through which the rdod in 
queftion pafled, which had been fhut up ever fince the 
purchafe until the IndiOment was preferred. That be¬ 
fore that time Siry^. Chichejler never ufed the road in 
queftion. That on the death of Sir John Chichejler^ his 
immediate anceftor, in Sept. 1808, a fliort time before the 
indifiment was preferred. Sir Arthur became poflelTed of 
his property. Application was then made by his fteward 
to the defendant to open the road, which he declined 
doing, until the right was tried; in the mean time, how¬ 
ever, he gave permiffion to Sir Arthur or his fervants to 
pafs through that part of his eftate. That in a coiiverfa- 
tion ’ between Sir Arthur and the defendant, he told the 
defendant that he knew nothing about the road 5 that he 


was 
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was a young man juft come to his eftate; that his attor¬ 
ney had told him he had a right to the road, and that he 
ought to maintain his right, but as to himfelf he did not 
care about it. That fincc the road liad been declared to 
be a public road and thrown open, .neither Sir Arthur 
nor his fcrvants had ever ufed it \ and that it never could 
have been advantageous to him to ufe it, as there were 
better and more commodious roads for the ctijoymcnt of 
his eftate. It was ftated alfo, that loon after Sir Arthur 
came to his eftate an au<ftion was held for the falc of 
fomc timber in the woods belonging to him: that one of 
the conditions of fale was, that the timber fliould be con¬ 
veyed over the road in queftion \ ' but feveral of the 
bidders declared that as there were other more commo¬ 
dious and convenient roads than that, they would not bid 
at fuch auflion until that condition was withdrawn. It 
was alfo fworn, that the opening tliis road would pro¬ 
bably be detrimental to the eftate of Sir Arthur^ by fub- 
jefting the fame to confidorable trefpaffes. TIjc name of Sir 
A, C. did not appear on the back of the indi^lment. '^Phe 
rule was oppofed upon tlie following grounds ns dlfclofed 
by affidavit: that for feveral years previous to the ob- 
ftru£l:ion by the defendant the road in queftion had been 
ufed as a public road; that it was more convenient than 
the other roads from Sir A, Chichejler\ woods, being 
nearly on level ground, whereas the other roads paftod 
over high and ftcep hills. It was admitted, however, 
that the road had not been ufed fmee it was thrown open, 
in confequence of the profecution; but that was ac¬ 
counted for by its not being in a proper ftate of repair. 
It was further ftated, that on the 20th of March 1809 
feveral perfons were employed in conveying materials to 
jrepair a weir of Sir Arthur^ and that they were obliged 
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to go a circuitous route in confequence of the obflruc- 
tion in this road \ whereby Sir Arthur put to an ad¬ 
ditional expence, the workmen being paid by the day. 
The attorney for Sir Arthur fwore that the defendant had 
been indicted at the foie inftance and expcnce of Sir 
Arthur ,• but there was not any affidavit by Sir Arthur 
himfelf. 


Cq/berdi who fliewed caufe, contended that it fuffi- 
ciently appeared under thefe circumftances that Sir A, 
Chichejier was both profecutor and party grieved, fo as to 
entitle him to the cofts. With refpe6fc to his being the 
profecutor, it appears that the profecution was carried on 
at his inllance and expence; and the circumftance of his 
name not appearing on the back of the indidbment will 
not prevent his being fo confidered, according to the 
opinion of BuUer J. in Rex v. SharpJiefs (<7). As to his 
being the party grieved, that was {hewn by his being 
obliged to take a circuitous route and incur additional 
expcnce in confequence of the obftruQion (b). 

Jekyll and Harris contra, did not rely on the name 
not appearing on the back of the indiiSlment; but con¬ 
tended that after a lapfe of two years from the time when 
judgment was pronounced and the recognizance of the 
defendant difeharged, the party who came to the court 
for cofts was bound to ffiew himfelf clearly within the 
ftatute. That has not been done in this inftance; for it 
is only left to be inferred that he is the profecutor from 
the profecution having been inftituted at his inftance and 
espence; and even that fa£k is not fworn to by the party 

(<i) a T, R, 48. (^) 7 7*. R. 33, Rex T. tVilliawfon, 

himfelf. 



IN THE FiFTir-THiRD Year QF GEORGE in. 

* 

hlmfelf, which it ought to have been> but by his attorney 
only. Then there is no peculiar grievance dated as 
arifing to him any more than to any other individual who 
might chance to be prevented going that way, viz. that 
he was obliged to go anotlier. Behdes, there is no cafe 
where the Court has allowed cods after the recognizance 
has been difcharged 5 and in Rfx v. SBarpnefs, Buller J. 
faid that this a£l of parliament had always been conitrued 
as ftri£riy as polTible. 

Lord Ellenborough C. J. The queftion is, whetlier 
Sir A, Chichejler is the profecutor of this indi£lment; and 
if fo, whether he is the party grieved. Under the circum- 
dances of this cafe, conlldering that he was a minor when 
the obdru£lion fird commenced, that his name was not 
on the back of the indictment, and that he was only fo 
far a party to the profecution inafmuch as he defrayed 
the expences; conlldering alfo that the application for 
cods has been delayed for two years beyond the time 
when it would more properly have come before us, it 
might have been fitting that Sir A* Chichejler fhould have 
come forward himfelf and depofed to the faCt of his being 
the profecutor; although I own the inclination of my 
opinion upon this point is, that he dood in the fituation 
of profecutor. But then the quedion dill remains, whe¬ 
ther he is the party grieved. The endeavour of Sir 
Chichejler to have the timber conveyed along the road in 
quedion, was rather the a£l of a party grieving than of 
one aggrieved ; for it appears not to have been approved 
of by any of the bidders, and was probably planned with 
a different view than that of their accommodation. I 
admit indeed that with refpeCk to the public there ha» 
been an ufurpation by the defendant; but that is not 

enough 
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enough to conftitute a profecutor the party grieved ; there 
muft be 2lfo fome fpecial and peculiar injury accruing 
to him from the obllruftion, befides that which alFefls 
all the fubjc 61 :s in common with him. The a£t of parlia¬ 
ment applies as well to indictments for riots, forcible 
entry, affault and battery, and other mifdemeanors, as to 
an indictment in this form ; in many of which the offence 
itfelf is of a perfonal and private nature, although in its 
confcquenccs it concerns the public, and is therefore the 
object of public profecution. In thofe cafes the offence 
itfelf defignates the party grieved ; but in this there is 
nothing in its nature which prelTcs more upon one indi¬ 
vidual than another. Then looking to tliefe affidavits, 1 
am anxious to find fome peculiar grievance ftated prior 
to the indictment to fatisfy me that the party is within 
the meaning of this aCf the party grieved ; but I am un¬ 
able fo to find: and the profecutor feeras for a long time 
to have fo confidered it; for he lies by for two years after 
the judgment pronounced before he makes this applica¬ 
tion. Under thefe circumftances therefore I think the 
Court exercifes a found diferetion in direCling that the 
rule for difeharging the fide bar rule muft be made 
abfolute. 


Grose J. Jt does not appear from the affidavits tliat 
Sir A, Chichejier ever confidered himfelf the party grieved 
originally 5 what the attorney might have done I can¬ 
not fay. The cafe is not brought within the ^iCf of 
parliament. 

Curiantf Rule abfolute (a). 


{a) Sec i(i Maji, 194. Ji. v. JDevifmf. 
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defendant was tried at the lall aflizcs for the 
county palatine of Lancajler^ before Le Blanc J.,*for 
A libel againtl Robert Kirkpatrick. The indiilmoiir charged 
that the defendant intending to excite difeontent and dii- 
alFe<Elion in the liege fubje£i:s againll the adminiftralion 
of the government in the colle£l:ion of the revenue, and to 
traduce and vilify Kirkpatrick^ being an inlpe6lor general 
of taxes at Liverpooly appointed under 48 G. 3. ^.141. and 
to bring him into hatred, &c. in the execution of his duty as 
fuch infpe£lor, &c. did print and publifli a malicious libel 
of and concerning him being fuch iiifpe^for, and his con- 
du£l; in the execution of his office, in the form of a re¬ 
port of a fpeech purporting to have been made by the 
defendant in the Houfe of Commons, containing, aniongft 
other things, &c. The libel was then fet forth, and im¬ 
puted to Kirkpatrick that he was to be an informer or ac- 
cufer againft his neighbours and fellow townfmen, for 
having their lands aflefled below their real value; and 
that a great annuity was to be his recompence, for under¬ 
taking to ferew up their afleffments to the extent of his 
own imagination j and that this had been carried into 
effciT. At the trial it appeared that the paflages which 
conilituted the fubjc£i: of the charge, were contained in 
a fpeech delivered by the defendant, who was a member 
of the Houfe of Commons, in his place in that Houfe 
upon a debate refpc£ting the Ec^ India Company’s afiairs. 
An incorre^l: report of what he had there faid having ap¬ 
peared iutheiiW/ioo/ and other newfpapers,thc defendant 
feat what was admitted by the counfelfor the profecution 
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to be a correct report of his fpeech, to the editor of the 
Liverpool paper, with a requeft that he would publifli it 
in his newfpaper; which he accordingly did. Upon 
this evidence the counfcl for the defendant fubmitted to 
the learned Judge that there was no queftion to go to the 
jury, ift. There was not any proof of malice fo as to 
conftitute the publication libellous on that account: and, 
2dly, as privilege of fpeech in parliament was allowed to 
every member of parliament; in like manner alfo he was 
privileged in publiihing a corre£b account of his fpeech 
in parliament. The learned Judge was of opinion that 
it was not neccflary to prove malice, but it might be in¬ 
ferred from the publication itfelf: and upon the authority 
of the cafe of Rw v. Lord Abingdon (a) he held that a 
member of parliament is anfwerablc for publifhing what 
he has delivered as his fpeech in parliament, if it contain 
defamatory matter j and that queftion he left to the jury, 
ftating to them that they were to look both to the matter 
and manner of the publication in order to decide whe¬ 
ther it was libellous or not. The jury found the defend¬ 
ant guilty. 


Brougham moved for a new trial on the ground of a 
mifdireftion of the learned Judge. He contended that 
Rex v. Lord Abingdon had been fuppofed to carry the law 
farther than it really did. In that cafe, according to a 
MS. note which had been furnilhed him of what palTed 
at the trial, and which in fome refpe£t:s was more, full 
than what appeared by the report, it was proved that the 
profecutor was the defendant's attorney, and that the de¬ 
fendant having had a quarrel with him went to the Houfe 

(«) 1 N . P . c. sa6. 
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of Lords, accufed him of unprofeffional and diflioneft 
practices, and in order to have a handle for publiihing 
the libel, gave notice of his intention to introduce a bill 
into parliament; and afterwards publiihed the libel at 
his own expence. That cafe therefore afforded llrong 
evidence to ihew that the whole was founded in malice ^ 
and to juftify what Lord Kenyon C. J. faid, that a member 
of parliament had no right to make his fpeech a vehicle 
of flander; and thus the publiftier might well be held re- 
fponfible in that cafe, and yet not in the prefent: for his 
Lordfliip emphatically added, that in order to conffitute 
a libel the mind muff: be in fault, and fhew a malicious 
intent to defame. Now here, there is not only no proof 
of any malicious intent, but the inference alfo is rebutted 
by the occaffon of the publication; which was not made 
a vehicle of flander, but was for a bona fide purpofe of 
corrc«Sling mifreprefentation touching a matter which had 
paflfed in parliament; and therefore although it may inci¬ 
dentally contain rcfle£lioiis againft an individual, the 
publiftier is not refponfible.' In Lake v. King {a) it was 
held, that an action would not lie for printing a petition 
to parliament and delivering it to the members, it being 
agreeable to the courfe and proceedings in parliament: 
and in Rex v. Wright (i), (which occurred fome years 
after Rex v. Lord Abingdon^) a criminal information was 
refufed for publiftiing the report of a feiedl: committee of' 
the Houfe of Commons, which contained a paragraph 
charging an individual with having views hoftile to the 
government: and the Court refufed it on this ground, 
viz. that the publication was a true copy of the report, 
which was a proceeding in parliament; andLord.SV/iyo«C. J. 
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faid, that it was impoffible to admit, what was aflumed as 
the foundation of that application, that the proceedings of 
either houfe of parliament were libellous. And Lawrence}, 
adverted to the diftindlion in IVaterfeld v. Bijhop of Chi~ 
chejler {a)y that the charge theje was that the plaintilFhad 
not publifhed a true account; and that the Court de¬ 
clared fuch falle account a libel: and he alluded aifo to 
Curry v. Walter {b)y where Eyre C. J. held that the pub- 
lilhing in a newfpaper a fpeech delivered by a counfel 
upon a motion made in this court was not a libel j it 
being a true account of what pafled in a court of juft ice : 
and Lawrence J. added, that although the publication of 
fuch proceedings might be difadvantageous to the indivi¬ 
dual concerned, yet it was of vaft importance to the 
public that they fhould be known. The fame rcafoiis (as 
was faid) apply alfo to proceedings in parliament: in¬ 
deed, according to 4 Injl, 23., recognized by Bayley 3 . 
in Burdett r. Abbot (c), the Houfe of Commons is 
a court of judicature. The cafe therefore of Rex v. 
Wright is decifive of the prefent : there is only this dif¬ 
ference, that there it was a publication of the report of a 
committee of the Houfe of Commons; here it is that of 
the fpeech of a member of that Houfe *, but both are 
equally proceedings of that Houfe: and it was held in 
that cafe that to publifti a correft account of fuch 
proceedings is not libellous. Only it nmft be faither ob- 
ferved in favour of the defendant in this cafe, that he had 
an intereft in the publication which the defendant in Rex 
V. Wright had not; and which alfo diftinguilhes it from 
Rex V. Lord Abingdon: for he had an intereft as a mem- 

(fl) % Mod. 11%. (i) 1 If (c) 14 IS 9 ' 
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ber of the Houfe of Commons, the rcprelentative body, 
in defending himfelf before his conllitucnts againft 
mifreprefentation j and as he ferves for the whole realm 
when he is returned to parliament, and not merely for 
the body of cle£f ors wi\o r^urn him (/i), fuch defence of 
himfelf may be as general. And in the Commons jour¬ 
nals (b) will be found many refolutions againil printers 
and ne’A-('papers publifhing the fpi'eclics of m<^*n'hers C'f 


reporis (d' coniniittecs in tlvat Jloui-', hut none againfl a 
memlv' r ir'inleix lb doing. 'J't’n genera! rule tl'.en to be 
collecdicd from thefe and other cedes whdii arc analo¬ 
gous fi;) feem.s t') be this, that allliough the publication 
of a matter may be injur.ous to the charndder an it;- 
dividiiai yet it done bona fide, by a party who lias att 
interell in the matter j or who is warranted by the occa- 
lioii ; in cither cafe it will be jullillcd. if ore both 
tliofe circumltances concurred to jullify the defendant. 
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Lord Eli-mnuorough C. J. If any doubt beionged to 
this queftion, I fliould be moll anxious to grant a rule to 
fhew caufc, in order to have the grounds of doubt more 
fully difeufled and fettled. But as I cannot find any thing 
on which to found even a color for argument, except 
what arifes from an extravagant conftru<!dlon put ou a par¬ 
ticular cxprcflion of Lord Kenyon in the cafe of Rex v. 
Wrighty it would be to excite doubts, and not to fettle 
them, if we were to grant the rule. WIiaf. Lord Kenyon 
there faid was this, That it was impoflible to admit 
that the proceeding of either of the Houfes of p»ariiament 


** Comm. 159 - 
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was a libel; and yet that was to be taken as the founda¬ 
tion of the application made in that cafe.” I will not 
here wait to confider whether that could be ftri<£l;ly called 
a proceeding in parliament. What was printed for the 
life of the members was certainly a privileged publication 5 
but I am not prepared to fay that to circulate a copy of 
that which was publilhed for the ufe of the members, if 
it contained matter of an injurious tendency to the cha- 
ra£fer of an individual, was legitimate and could not be 
made the ground of profecution. I ftiould hefitate to 
pronounce it a proceeding in parliament in the terms 
given to fome of the judges In that cafe. But it is not 
necelTary to fay whether that be fo or not ; becaufe this 
docs not range itfelf within the principle of that cafe. 
How can this be confidercd as a proceeding of the Com¬ 
mons houfe of parliament ? A member (T that houfe 
has fpoken what he thought material, and wliat he was 
at liberty to fpcak in his character as a memb^'r of that 
houfe. So far he was privileged : but he has not flopped 
there; but unauthorized by the houfe, has chofeii to pub- 
lifli an account of that fpeech in what he has pleafed to 
call a more corrected form ; and in that publication has 
thrown out refledbions injurious to the characler of an 
individual. The only queftion is whether the occafion 
of that publication rebuts the inference of malice arifing 
from the matter of it. Has he a right to reiterate thefe 
refle£bions to the public; and to addrefs them as an 
oratio ad populum in order to explain las condu£l: to his 
confiituents ? There is no cafe in practice, nor I believe 
any propofition laid down by the beft text writers upon 
the fubjeeb, that tends to fuch a conclufion. The cafe of 
Rex V. Wright mdeed determined that a proceeding in 
parliament could not be deemed libellous; but that docs 
not warrant a publication of it in every newfpaper, as 


7 


was 
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was held in Rex v. Lord Abingdon, As to Curry v. 

Ater, it is not nccoiTary for the prefent purpofe to dif- 
cufs that cafe: whenever it becomes neceflary, I fliali 
fay that the doctrine there laid down mull be underftood 
with very great limitations j and fliall never fully aflent 
to the unqualified terms attributed in the report of that 
cafe to Eyre C. J. In the prefent cafe the qucllion was 
loft to the jury whether the publication was libellous, 
taking into tiieir con/ideration all the circumfbances; and 
nothing was fubtracced from their confuleration. The 

O 

jury have found that it was; and I can fee no ground 
for drawing the fubje£l again into difculTion, in order to 
excite doubts which do not at prefent cxill. In Lake v. 
King the judgment of Lord Hale and of the other Judges 
was founded upon this point, viz. that it was the order 
and courfe of proceedings in parliament to print and de¬ 
liver copies, of which the Court ought to take judicial 
notice. In order therefore to bring this cafe within the 
rule in I.ake v. Kitigy we ought to find that it is the order 
and courfc of proceedings in parliament, that members 
iliould print their own fpceches ; and that this Court 
will take judicial notice of fucli a courfe of proceeding. 
The very flatement of the propolition fhews it to be uiv 
tenable. It is therefore neither within Lake v. King nor 
Rex V. Wrighty giving to that cafe its fulleft cifetSl; and 
even if it were, perhaps the Court would lay down the 
doiflrine with fomewhat more limitation than is to be 
found in that cafe. 


2 79 

1813. 


rite Kino 
tigsiufi 
CKKi-.vi:y. 


Grose J. I am not difpofed to find any fault either 
with the direiSlion of the learned Judge or the finding of 
the jury. In Rex v. Lord Abingdon the fam« arguments 
which have been addrefled to the Court to-day were 
• U 2 fully 
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1813. 

The Kjko 
againji 
CnEEVJty. 


fully confidered by Lord Kenyon, It was competent to 
the jury to f-nd the defendant guilty, if upon confider- 
ation of all the ciroumftances, they deemed the publica* 
tion malicious. 


Baylry J. If the cafe admitted of any doubt I fliould 
be defirous of granting a rule. But the cafe Is without 
difficulty. A member of parliament has undoubtedly 
the privilege »for the purpofe of producing parliamentary 
elfocl; to fpeak in parliament boldly and clearly what he 
thinks conducive to that end. He may even for that 
purpofe, if he thinks it right, call imputations in parlia¬ 
ment againii the charaff cr of any individual; and ftill h« 
will be protected. But if he is to be at liberty to circu¬ 
late thofc imputations elfewhere, the evil would be very 
extenfive. No member therefore is at liberty fo to do. 
In Luke v. King fuch was the impreffion of the lawyers 
of that day. There "the defendant did not juftify the 
printing and delivering the petition to divers fubje£l;s, &c. 
generally, but to divers fubjefts being members of tlic 
committee appointed by tlie Commons ; and fuch publi¬ 
cation was held juftifiable, becaufe it was according to 
the order of proceedings of parliament and their com¬ 
mittees. But it is not contended to-day that it is ac» 
cording to the courfe and order of parliament for mem¬ 
bers to communicate tlicir fpeeches to the printers of 
newfpapers, in order to give tliem to the world in a 
more corrected form. If any mifreprefentation refpedf- 
ing them ihould go forth, there is a courfe perfeftly fa¬ 
miliar to all members, by which fuch mifreprefentation 
may be fet right, viz. by complaining to the Houfe of 
the mifreprefentation, and having the author of it at Bie 
bar to anfwer to fuch complaint; therefore if is not 

16 neceflary 
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ncceflary for the purpofe of corre^IIng the mifreprefcn- 
tation that a member ftiould be the publiflier of his oWn 
fpeech. It h;{s been argued that the proceedings of 
courts of juftice arc open to publication. Againft that 
as an unqualified propofition I enter my proteft. Suppofe 
an indidfment for blafphemy, or a Inal whore indecent 
evidence was ncceflarily introduced, would every one be 
at liberty to poifon the minds of the public hy circulat¬ 
ing that which for the purpofes of jullice the court :s 
bound to hear ? 1 fiiould think not: and It is not true 
therefore that in ail inftances the proceedings of a coert 
of juftice may be publilhed. Again it may he faid tliat 
counfcl have a right, in purfuance of their inftruftion.s, 
and whilft the caute is going on, to endeavour to pro¬ 
duce an eiieft by making fuch obfervations on the credit 
and charadler of parties and their witnefies, as fome- 
times when the caufe is over perhaps they are forry for. 
But have they therefore, or any other perfon who hears 
them, a right afterwards to publifh thofe obfervations. 
I have no hefitation in faying that when the occafion 
ccafed, the right alfo would ceafe, and that it would be 
no junification to plead that fuch a publication was a 
tranfeript of the counfcl’s fpeech. So here I think the 
occafion did not juftify the publication. The ground 
of the argument therefore fails, and I fee no reafon for 
difturbing the vcrdi6f. 

Le Blanc J. As this indi£l:nu?nt was tried before mc» 
I .was unwilling to give any opinion until I heard thofe 
of my Lord and my brethren : but now that I have fo 
done, I defire to ex profs my entire concurrence in thofe 
opinions. It has been correclly ftated by the learned 
counfel, that at the trial I overruled the objection taken 

U 3 by 


1813. 


The Kino 
ugalnft 
CREEVK-y, 
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1813. 


The King 
againji 
CREEVty. 


by way of anfwer to this indidment, viz. that this was 
a corred reprefentation of the fpecch delivered by the 
defendant in parliament. I did over-rule it; and faid 
that ftill it was a queftion for the jury whether the fiib- 
jecl-matter was libellous. The learned counfcl tlicn 
addrefled the jury, and I ftated to them the view in 
which the cafe ftruck my mind, and told tliem that they 
were to confidcr whether tiic pubiieation tended to de¬ 
fame the profccutor; that I was of opinion it did ; Hill, 
however, leaving the queftion to them. I further ftated 
to them that where the publication is defamatory, the 
law infers malice, iinlefs any thing can be drawn from 
tho circumllances attending the publication to rebut that 
inference ; and I left it to them to fay whether the cir- 
cumftanccs of this cafe did rebut that inferencp ; adding, 
that in point of law, the circumftancc of its being a 
publication of a fpcoch delivered by a member of the 
Koufc of Commons did not rebut it. As to the right 
of a member of parliament to fpeak in parliament what 
is defamatory to the chara<Slcr of another, that fitting in 
a court of juftice wc were not at liberty to inquire into 
that; becaufe every member had privilege o^^ fpcech in 
parliament: but when he publifhed his fpeech to the 
world, it then became the fubjc£l; of common law jurif- 
di£fion ; and the circumftance of its being accurate, or 
intended to corretf a mifreprefentation, would not the 
lefs make him amenable to the common law in refpe£l: 
of the publication. If any thing had fince occurred in 
the courfe of this argument to induce me to change the 
opinion I entertained and pronounced at the trial, I 
fhouhl have been open to convi£fion, and thought it 
right to fend the cafe down again for farther confidera- 
tion; but it is my duty, after I have heard w'hat has fallen 

from 
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from the Court, to lay that I ftill continue of the fame 
opinion. 

Rule refufed. 

The defendant was on a fubfequent day in this term 
brought up to receive the judgment of the Court, and a 
fine impofed of 100/. 


Morris amhili Lord Cochrane: 

^/^CTION by the baililF of IVijlminJltr againlt the 
defendant, one of the candiilates at the laft clcc- 

i 

tion of members to ferve for that city in parliament, 
to recover* ^hc expences of the hullings. The de¬ 
fendant let judgment go by default. Upon the exe¬ 
cution of the writ of inquiry, the plaintilF con¬ 
tended that he was entitled to recover againft the de¬ 
fendant the whole amount of the expences, inafmuch 
as by 5 I G. 3. r. 126. the candidates were made jointly 
liable 5 and therefore the defendant, not having pleaded 
in abatement that tlxe other candidate fliould have been 
joined, was liable for the whole. The underflierilT ruled 
upon the conftru£lion of the a6l of parliament, that the 
defendant was only liable for a moiety of the expences j 
which the jury accordingly gave. 

Richardfoti moved to fet afidc tlie execution of the 
writ of inquiry, upon the ground that the underlherilF 
had mifconllrucd the a£l:. The 51 G. 3. c.iaO., after 
reciting the 18G. 2. c. 18. touching the cledlions of 
knights of the fliire, profefles to make provifion for de¬ 
fraying the expences of the hullings at Wejfniinjlery by 

U 4 extend- 


1813. 


The Kino 

agiiiuji 

CRi-Evity, 


FnJuf, 

Mjy 7 lh. 

By (hit. 51 C. 3 ' 
<. l 26., OIH’ of 
two caiuUd.itfS 
for lilt* city 
of 

is only li.ihie 
to the baililf 
for A moiety of 
the expences of 
t!ic hullings. 
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1813. 

tfv III I »HI 

Morris 

rtjr,•/;;/? 

1^0 id 

CocnR.'>Nr. 


Lonl iji .MIN BO ROUGH C. J. Thcre is no pretence? for 
friylng tluit the cinididates arc to he confidered as jointly 
liable oft account of their haring a joint iiitereff ; for 
they arc in. point of intcroll the moft adveri’e parties in 
the world, rhen tl.e e]ue{lioji is whether the words of 
the a£f: render them jointly liable. I think the a£l means 
only that the whole expenccs arc to be defrayed amongfl 
t^c candidates ; and if fo, they are liable in their fcveral 
proportions. 

Per Curiamy Rule refufed. 


extending to it tlie provlhons of the recited and thert 
it cnaf.ls, in conformity with that llatute, that the bailifT 
’hall cjccl huftings at the expenote of the “ candidate 
or candidates*’ generally : which words create a joint 
Jiabihtv in the candidates. Ami it is obfetva!>le that 
where the iegillaturc intended to make th<.: h ibiliiy iepa- 
rate, it has fo cxprcfl'ed it j as in 2 A 3* 73* 7* f'* 

(for credfing booths for ndininilfcring ihc oaths,) the 
words are “ the cxpcncos of wlncii hoiRhs thah be de¬ 
frayed by the caicJidatcs i/t tqaalprop'jrtionsP 


- a^ain/l Moor. 

M.1J 8cn. ^ 


In an afVion of 
flandcr, im- 
putiiijr a 
fpecific charge 
of imnatiiial 
practices to 
jilaiiititfi whore 
the declaration 
contains the 


/YCTION for words imputing to the plaintIfF unna¬ 
tural pradfices. '^Ehe declaration alleged in the 
ufual form that the plairitilF was of good fame, &c., and 
had not ever been guilty, or until the time of committing 
the faid grievance, by the defendant, been fufpeBed to 


ufual allegation 

of gooil lame, &c., the deh’ndant may, upon crofs-examination, afk the plaintilF’s witnefs 
'whether he had not heard reports in tlie neigliboiiihood tliat iho plaintifF had been 
guilty of funilar praftices, in older to diminilh the damages. 
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have Heen guilty of the crimes, offences, and mifeonduft 1813* 
therein Ihated to have been laid to his charge, or any —— 

other fuch detcftablc crime j by means of which the agahji 

plaintiff, before the committing the faid grievance, had 
defervedly obtained the good opinion a;ul credit.of all 
his iieighbours and other good fubjedfs, to wliom ho was 
in any wife known. The declaration then fet forth the 
words which imputed a fpecific charge of having com¬ 
mitted the offence at the plaintiff’s houfe, and concluded 
with alleging the ufual gravamen, that by means thereof 
the plaintiff was greatly injured in his fame, infomuch 
that divers of his neighbours have on occalion of the 
fpeaking and committing the grievances fufpc£led and 
ftill do fufped him to be a perfon guilty of unnatural 
practices. 

At the trial before Cro/r J., at the laft aflizes for 
Norfolk^ the witnefs who provedi the words, was afked 
upon crofs-examination, wiicflier he had not heard re¬ 
ports in the neighbourhood that the plaintiff had been 
guilty of fimilar pva6fices, to whicli quefllon the 
plaintiff’s counfel objected as not being admiflible : but 
the learned Judge admitted it upon the authority of the 
Earl of Le’u'cjlcr \, Walter {a\ before Matufield C. J., 
and faid that it was evidence to contradi<fl the plaintiff’s 
allegation that he was of good fame, and that the fpeak¬ 
ing of the words occafionetl the injury to it. Upon this 
the plaintiff’s counfel fubmitted to a nonfuit. 

Mellon Serjt. moved to fet it afide, on the ground that 
this evidence wnas improperly received, to contradict that 
which was matter of inducement only and immaterial, 

(</) % Camp, N,P. C. aji. 

and 
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and which the plaintifF was not bound to prove. [Lord 
Ellenbcroiigh C. J. The evidence was, I fuppofe, re¬ 
ceived ill diminution of the damages, as in the cafe 
cited, and not in bar : but the plaintifF rather than en¬ 
counter its efFe£F chofe to be nonfuited.] It was under- 
ftood by the plaintifF that the evidence was admitted 
in bar to the adlion, and therefore he was nonfuited. 

Lord Ellenborougii C. J. It certainly mufl have 
been received in mitigation of damages only, for iipru 
looking at the Earl of Eektjler v. Waller^ I find it was fo 
received in that cafe. And ceitainly a perfon of dif- 
paraged fame is not entitled to the fame meafare of da¬ 
mages with one whofc characler is uiibJemiihed : aiui it 
is competent to flicw that by evidence. 15 i;t the piaintifj’ 
made his eJc£iion to he noiifiiited, inflead of meeting the 
evidence : and tliis nonfuit is iiot a bar to another atiion. 
I think therefore a rule ought not to be granted. 

Grose J. I read the cafe of the Earl of JLeictJlcr v. 
Walter^ at the trial, and meant to a 61 : in conformity 
v/ith what Mansfield C. J. had ruled in that cafe. The 
plaintifF chofc to be nonfuited. 

Bayley j. It was certainly evidence in mitigation of 
damages. 

Per Curiam^ Rule refufed (fi). 

(d) \\\ Sn^^’H'dan Sr.iith, Devon Lcr.t aflizcs, roii, which was an 
aftion againil t!ic e’efendant for frying “ iiat he had heard that the 
jtbiiuift'had beeiiguiily of muiaturul practices;” to which the defendant 
pleaded a jiidificalion, that he had been lb guilty with divers perfons, 
naming th.cm. Chmiwre J. would not permit the witnefs, who proved 
the wmdsto be alkcd on ctols-examination, whether reports concerning 
the plaintiti', Inch a*, tlic defendant dated he liad heard, had not gone 
abioad. 'i'he cafe of the tai l of Lctcejler v. IValtct was cited, but the 
learned judge held that it did not govern the cafe then before him, 
where the defendant by his plea liad put the iduc upon the truth of 
the charge imputed. 


1813. 



againji 

Moor. 
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1813, 


Halt, againji Smith, 


Saturday ^ 
May 8th. 


A CTION for flAiidcr. The firft coui\t of the de- ^^here the 

^ plaintiff de¬ 

claration ftated that long before the time of fpeak- dared that he 

iiig and publiftiing the words the plaintiff had been a woolibplcr at 

woolflapler, to wit, at a certain town called Cirencejler; was a b!cwer”at 

and alfo before and at the time of fpeaking and pub- 

lifhing the words was, and thence hath been, and ftill is a ipokcofhim 
° ^ ^ as fuch trader 

brewer, and as fuch was acquiring great gains, to wit, at th .fc words: 

, r , • ,• • 1 r r “ Mr. //. (the 

Oxford, That defendant intending to caule it to be fuf- pia'.niiff) and 

pecked that the plaintiif had been a bankrupt and was a 

perfon in infolvcnt circumftances, fpokc of and concern- 

ing the tilaintiff as fuch trader as aforefaid, and of and and gave no 
o t M ^ evidence of hli; 

concerning one Brockesj the following words, “ Mr. Hall having been a 
and Mr. Brookes have both been bankrupts, Mr. Hall at buronly'^hat 
Cirencejlerf See. The fecond count alleged the words to a^av/^n^anT* 
have been fpoken of and concerning the plaintiff in Iiis 

* words Ipoken 

former trade of a woolflapicr; and the third of and con- to have been 

tliefe. He was 

cerning the plaintiff in his trade of a brewer. At the a bankrupt at 

trial before Bayley J., at the laft Oxford affizes, the plaintiff Held ihat’thiU 

gave no evidence of his having been a woolflapler, but fhctllegaiion* 

proved that he was a brewer at Oxford ; and that the words 

^ were ipoken of 

words fpoken of him by the defendant were thefe; him in his trade 

n ft’ • of a biewer, 

He was a bankrupt at Ctrencejlcr, m Olouckfierjhire^ in for a trader at 

the liquor trade, or wines or fpirits. It was obje<Ted f l^ntnipt at 

that this proof did hot fupport the allegation that the 

words were fpoken of the plaintiff in his trade of a 

brewer at Oxford. The learned Judge was of opinion 

that it was fubftantially proved j the gravamen being 

this, that the defendant faid of the plaintiff, a brewer at 

Oxford^ 
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Where the 
drawer of a 
foreign bill of 
exchange at the 
time of the 
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honoured and 
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notice of the 
diftionour only, 
and not of the ] 
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Oxford^ that he was a bankrupt: but he gave the de¬ 
fendant liberty to move for a nonfuit. 

Abbott accordingly moved upon this objeftion, con¬ 
tending tliat the words feemed to relate rather to his 
former trade at Cirencefier^ which was not proved, than 
to that of a brewer, which v/as. 

Lord Ellenborough C. J. The place where the 
plaintiff is ftated to have become a bankrupt is imma¬ 
terial, He might have become bankrupt whilft a 
brewer at Oxford^ by an adl: of bankruptcy committed at 
Cirencejier. The fubftance of the words is this, he was 
a bankrupt at Ctrencejlcr: and fo he might be whllfl 
carrying on the trade of a brewer at Oxford. The decla¬ 
ration imports no more. 

Per Curiamy Rule refufed. 


Robins againjl Gibson. 


'^HIS was an a 61 :ion by the plaintiff as Indorfee again ft 
the defendant as drawer of a foreign bill of ex¬ 
change. It appeared at the trial before Lord Ellefi- 
hor&ugh C. J., at the Middkfex fittings, that the defen¬ 
dant drew the bill at Buenos Ayres, and previoufly to the 
time of its becoming due returned to this country. When 
the bill became due it was diflionoured and duly pro- 
tefted *, and notice of the difhonour, but not of the 
bilfs having been protefted, was left at the defendant’s 

noted, was left at the drawer’s houfe; Held that this was fofficient. 

hpufd« 
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houfe. His lordfhip held the notice fulBcienty and the 
plaintiff had a verdi£l:. 

Puller moved for a new trial, upon the ground that 
this being a foreign bill, and as fudi requiring to be pro- 
tefted, a mere notice of the cUfltonour left with the 
drawer, without the proteft, or at ieaff a copy or notice 
of the proteft, was infufficient. Fie referred to what 
was laid down by Holt C. J., in Brough v. Parhitis (a), 
viz. that the proteft on a foreign bill of exchange is 
part of the cuftom/' and therefore it muft be commu¬ 
nicated to the party. If the defendant iiad remained 
abroad inftead of returning to this country before the 
bill was due, there is no doubt that he muft have had the 
proteft. 


1813. 


Robins 
Gib to V. 


Lord EllenborouOh C. J. It did not appear that 
the defendant requefted to have the proteft, and it 
would be hazarding too anuch to leave ir. without fome 
requeft. He had due w^tice of the faiF of iliftionour of 
the bill J and as the circomftauces of parties alter, the 
rule refpefting notice alfo changes, according to the 
convenience of the cafe- if the party is ;.l;road he 
cannot know of the fafl ot the bill’s having been pro- 
tefted, except by having iicticf' o f the r-rv^teft itfeif; but 
if he be at home it is eafy t'-'r idm by making inquiry to 
afeertain that fa£I. 

Per Curiam^ Rule refufed {b\ 

(d) 4 Ld, Ray. 99J. 

(^) See % ja/^. N. R, C. ill., CrmiMtll r, Hynfon* 
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1813. 


Saturdcyt 
May 8th> 


Taylor and Another, Aflignecs of Walsh, a 
Bankrupt, againji Brewer and Others. 


Where a perfon A SSUMPSIT to recover a compcnfation for work 

performed JTx. 

done by the bankrupt. Tlie defendants compofed 
a committee for the management of the fale of lottery 
tickets, and the bankrupt was employed in going back¬ 
wards and forwards upon their bufinefs. Tlic plaintiffs 
founded their claim to compcnfation on the following 
refolution of the committee: 4th January 1810, at a 
meeting, &c., prefent, Brewer^ &c., Refolvcd, that 
any fervice to be rendered by Wal/h {hall, after the 
Held that^i*n ^hird lottery be taken into conftderaiion^ and Juch remufie^ 
ration be made as Jhall be deemed right. Lord Ellen- 
borough C, J. was of opinion at the trial, that under 
this refolution it was optional in the committee to remu¬ 
nerate the bankrupt or not, according as they fliould 
think right, and therefore nonfuited the plaintiffs. 


rvork for a 
committee, 
under a i«lb- 
lution entered 
into by them 
“ that any 
fervice to be 
rendered by 
him (hoiiid be 
taken into con- 
{ideration, and 
fuch remnnera 
tion be mnde 
as Ihould be 


ad ion would 
not lie to re¬ 
cover a recom- 
penfe for fuch 
work, the re¬ 
folution im¬ 
porting that 
the committee 
were to judge 
whether any 
remuneration 
was due. 


Park moved to fet afide the nonfuit, on the ground 
that the bankrupt was entitled to fome rccompenfe; 
inalmuch as an agreement with a perfon that he fhould 
do work, and fliould have what is right for it, did 
not Import that he (hould have nothing for his trouble 
if his employer fliould be fo minded, but that he fliould 
have a reafonable reward: it (hould have been left 
therefore to the jury to confider what was reafonable, as 
was done in Peacock v. Peacock, (a) 


Lord 


(fi) a Camy. N, P. C. 45. 
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Lord Ellenborough C. J. In that cafe the defen¬ 
dant cxprefsly told the plaintiff that he fliould have 
a ffiare in the bufinefs, leaving only unfcttled what 
particular fliare he was to have: but here, I own 
it {truck me, was an engagement accepted by the bank¬ 
rupt on no definite terms, but only in conlidcnce that 
if his labour deferved any thing he fliould be rccom- 
penfed for it by the defendants. This was throwing 
himfelf upon the mercy of tliofe with whom he con¬ 
tracted ; and the fame thing docs not unfrequentiv liap- 
pen in contraCls with feveral of the departments of 
government. 


Grose J. I coniidov tlie rcfolmlon to import that the 
committee were to judge whether any or what recom- 
penfe was right. 

Le Blanc J. It feems to me to be merely nn cjv 
gagement of honour, 

Bayley j. The fair meaning oi the reibiiitioii is 
this, that it was to be in the breaft of the committee 
whether he was to have anything, and if any thing, their 
how much. 
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TAvnoK. 

agitinji 

£a£\VF.R. 


Rule refufeii. 
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A£liou again il 
the dcfoiiclant, 

Occ jpi* •' of a 
fxini in the 
l^wnlhip of 
Powtl Holl.lAd, 
tc. not letting 
out tithes. i>C' 
fence, a laim 
modus; and iliC 
plaintiif IheweJ 
by lurvey >and 
terriers that no 
modus within 
the townihip 
was nu ntioind 
in them; againfl 
which the (ic- 
fendant proved 
by witneiics an 
uniform pay¬ 
ment of a lum 
certain in re- 
fpe£t oi his te¬ 
nement for up¬ 
wards of 50 
years: Held 
that the plain¬ 
tiff might on 
erprs-examina- 
tion afk thofe 
witneiles whe¬ 
ther other tene¬ 
ments in Down 
Holland did not 
pay a hmilar 
lum. 


Blundell, Clerk, and Thompson, again/i 

Howard. 

DEBT by Blundell as rc<^!lor of Half all, and Thompfon 
as leflec of a nioiet •/ of the tithes, on flat. 2 Ednv. 6 . 
againft the defendant, occupier of a farm fituate in Down 
Holiandy (one of the live townfliips of which the parifli 
of Halfall confilts) for not fetting out the tithe of hay 
and potatoes grov/ing upon the faid farm. — Plea, the 
general ilFue. The defence was a modus of 4J-., payable 
at Eajler annually in refpecl of all tithes arifing from the 
farm, except corn and horfc beans. 

A t the trial before he Blanc J. at tbe lafl hancqfler 
affizes, the plaintiff (the redlor) did not rely merely on 
his common law-right to tithes in kind, as re£lor, but 
alfo produced documentary evidence; viz. the general 
ecclefiaflieal furvey 26 H. 8.; the parliamentary furvey 
1658; and feveral terriers of the years 1696, 1709, 
1738, 1742, 1778, 1789. The furveys were filcnt as 
to any townfhip or farm modus, and the former men¬ 
tioned tithes as payable throughout the parifh, and the 
latter within the townfhip of Down Holland; and the ter¬ 
riers made no mention of any modus in this townfhip. 
On the part of the defendant feveral witneffes proved an 
uniform payment, for upwards of 50 years lafl paft, in 
refpeft of the defendant’s eftate, of 4jr. at Eajler an¬ 
nually in lieu of all tithes, except corn and horfe beans. 
Thcfc witneffes were afkcd on crofs-examinatioii, “ Whe¬ 
ther other tenements in Down Holland did not pay a 
fimilar fum ?” to which queftion the defendant’s counfel 
objected, on the ground that the iflUc being whether 

this 
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this particular tenement was under a modus, it was not 
competent to the plaintiflfs to inquire whether other tene¬ 
ments in the fame townlhip paid a (imilar fum, in order 
to derive from a queltioii refpe^ting a collateral matter, 
an anfwcr which might be prejudicial to the point in ilTue : 
but the learned Judge permitted the queftion to be put, 
and the witnefles having anfwered that other tenements 
in Down pay a fimilar fum, the counfel for 

the plaintiffs in his reply relied much on this circum- 
itance as flicwing that this, with the other payments, was 
made as a portion of fome compofition pervading the 
townihip, and not as a moilus; inafmuch as the furvey 
which mentioned the townfhip of Down Holland could 
not have been fllent as to a modus fo general: and the 
plaintiffs obtained a verdi<Sl:. 

Topping moved for a new trial, renewing his obje£fion 
to the admiffibility of the evidence. 


1813. 

Blundej.l 

againji 

Howard* 


But the Court concurred in opinion with the learned 
Judge at the trial. 

Le Blanc J. The queftion was not put by the de¬ 
fendant with a view of fupporting the modus fet up by 
him ; but was put by the plaintifts to fhew that, coupled 
with the filcnce of the furvey as to any modus, co-exten- 
five with the townftiip, this and the ftmilar payments 
made in refpe^l: of different tenements within the town¬ 
ftiip were portions of a fum in grofs paid throughout 
the townfhip by way of compofition for tithe, and not 
as a modus. 

Bayley J. I think the queftion was admiffible. The 
point in iffue was, whether there exifted a modus for a 
Yol. I. X par- 
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BtUNDEtL 

agattijl 

Howard. 


particular farm. The furveys (hewed that there was not 

any modus co-extenfive with the townfhip, or applicable 

to this farm; but an uniform payment was proved to 

have cxifted for a number of years, and the doubt was 

whether this were an ancient payment or a compofition. 

Then the queftion admitted in evidence went to (hew 

the (late of the diftriff, of which |he farm in queilion 
* 

formed a part, with refpeiSf to fuch payments. 


Lord Ellenborough C. J. added, that the parlia¬ 
mentary furvey had been taken with great pains and 
accuracy, and that document being filent as to the 
modus, of itfelf afforded ftrpng evidence againft its 
exiftence. 

Per Curianty Rule refufed. 


Saitirl^y* 
Iddj 8th. 


Doe, on the Demife of Wright and Others, 
againjl Manifold and Another. 


quires a will of 

lands to be at* — , ^ 

tefted and fub- three coheirelies ot 

feribed in the 


The 29 Car.%> JECTMENT tried before Gihbs J., at the lad affizes 

c. 3 m which re- XZj r , 1 11 r i 

for the county of Derby, brought by two or the 

— Cook, deceafed, againft the de- 

p^’lfc^ceVf'the fendants, who claimed the entirety under his will. 

devifnr, n'cans queftion was whether the will was duly atteded 

that he {IvnUd ^ 

beinafiiiiaiion the witnefTes in the prefence of the tedator; as to 

that he may fee ' , 1 • 1 1 1 r 

the witneffcs which it was proved that the tedator lay in bed when he 
fore where the executed the will i that the head of his bed was placed 
ndres"retired againd a partition which feparated the bed-room from 

from the room ^ ^ 

where the tedator had figned, and fubferibed their names in an adjoining room, and tnc 
jury found that from one part of the tedator’s room a perfon by inclining himfclf for¬ 
wards with his head out at the door might have feen the witnelles, but that the tedator 
was not in fuch a fituation in the room that he /night by fo inclining have feen them ; 
Held that the will was not duly attefted. 

another 
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another room. The door of each of thefe rooms opened 
into the fame palTage; and a night-chair was placed be¬ 
tween the teftator’s bed and the door of his bed-room, very 
near to the door. After the tcilator had figned the will, 
there being no table in his bed-room, the witnefles re¬ 
tired to the other room, and wrote their attcflation at a 
table, which flood before the fire-place of that other 
room, and the doors of both rooms were open. While 
the witnefles were retiring for that purpofe, with the 
will, into the other room, the tcflator called to his at¬ 
tendant who was in the room, ufing an expreffion which 
he commonly ufed when he required his alTiflance, to 
help him to the night-chair 5 but there was no farther 
proof of his going to the night-chair. 

A number of wltnefTes fwore that a perfon ftanding 
in the bed-room might, by inclining his body and ad¬ 
vancing his head through the door-way into the pafhige, 
fee the table in the other room at which the witnefTes 
wrote their attcflation; and fcveral fwore that they 
thought it might be feen by a perfon fitting on the night- 
chair and fo advancing his head into the paflage. Upon 
this evidence the learned Judge left fcveral queflions to 
the jury; ifl. Whether the teflator did a£lually fee the 
witnefles attefl the will: which the jury found in the ne¬ 
gative. adly. Whether a perfon being in the bed-room 
• might, by inclining his body and advancing his head into 
the paflage, have feen the witnefles attefl the will: upon 
which they found that he might. And, laflly. Whether 
the teflator was in fuch a fituation in the room that he 
might, by fo inclining his body and advancing his head 
into the pafTage, have feen the witnefTes attefl the will; 
and the jury found that he was not. Upon which the 
learned Judge told them that he was of opinion that the 

X 2 wiU 
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Doe, 
Lefl'ee of 
Wright, 

fgainft 

Mameolc. 


Will was not duly attefted, and that the plaintiff was eiw 
titled to a verdict for two-thirds of the premifes; and 
they found accordingly : but he gave the defendants leave 
to move for a nonfuit. 


Clarke accordingly moved on the ground that this was 
an atteftation in the prefence of the devifor, within the 
meaning of the ftatute of frauds (a ); for that it was not 
ncceffary that a teflator, at the time of the atteftation, 
fhould be in fuch a lituation that he JiimfeJf might fee 
the witiieftes j provided he was in a room from whence 
they could be feen j and he cited Sheers v. Glnjfcock (^). 


Lord Eli ENBOROUGH C. J. It is not neceflary that a 
devifor Ihould actually fee ; but the queftion is, whether 
he muft not be in fuch a fitiiation that he might fee the 
witnefles atteft. I am old enough to remember the decifion 
of Cajfon V. Dade {c) upon that point, and afterwards 
went to view the office, through the window of which it 
was proved that the teftatrix, who fat in her carriage 
when the will was attefted in the office, might have feen 
what was paffing there. In favour of atteftation it is 
prefumed that if the teftator might fee, he did fee. But 
I am afraid that if we get beyond the rule which re¬ 
quires that the witneffes fliould be a£i:ually within the 
reach of the organs of fight, we ftiall be giving effeft to ^ 
an atteftation out of the devifor’s prefence 5 as to which 
the rule is, that where the devifor cannot by poffibility 
fee the ad! doing, that is out of his prefence {d). If the 

(4) 2Q Car.z. C.3./.S. (3) Carth.Zi. Salk. 6^%. x Eq. Air. 

(e) 1 Bro. C. C, 

{d, Sie Ecclcjlon v. Peily ah Speke, Garth. 8o Cemh. 156. 1 Shew. 89, 
Holt, Z% 2 . li'redcrick v. Broderick, x /*. fVms. 239. Blacbell v. Temple, 
a Show* 388. 


7 


jury 
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jury had not negatived the teftator’s being in a fituation 
that he miglit have fcen the atteftation, I fliould have had 
great doubts on this cafe. 

Bayley J. In the cafe of Sheers v. Glajjcoch it was 
proved that the teftator might fee, from the bed where he 
lay, the table at which the witneffes fubfcribed their 
names («). 

Per Curiam^ Rule refufed. 


1813. 




Doe,, 
XiCnee of 
Wright, 
agaiuji 
Manifold. 


(fi) See alfo Davy s>SmUh, 3 Salk. 395. 


Roe d. Dingley agatnfi Sales. 


Sa'urchw 
May 8th, 


J7JECTMENT for the recovery of premifes denufed 
for a term of years by the IclTor of the plaintiiT to 
the defendant. The leafe contained a provifo for re¬ 
entry in cafe the ‘‘ defendant, his executors or adminif- 
« trators, fliould demifo, leafe, grant, or let the faid 
demifed premifes, or any part or parcel thereof, or 
“ convey, alien, affign, or let over the indenture or his 
« or their eftate therein, or any part thereof, to any 
perfon or perfoiis whomfoever, for all or any part of 
« the faid ternt, without the fpeclal licence and confent 


Where a h'afe 
cmt'inc-i a 
provifo for re* 
entry s's cafe 
tlic tenant 
flifnihl dcmlfe, 
leufe, jn-jnt, or 
let iho dcmii’cd 
premii'eSjOr any 
part or parcel 
tlieixof, or con¬ 
vey, &c. to any 
perfbn v/hom- 
ibsver, for all 
or any' part of 
the term, with' 
out the licence 
of the lelior hi 


« of the lefibr, his heirs or affigns, in writing under his 
or their hand or hands for that purpofc firfl obtained.” 
It appeared on the trial, at the lafl: Kefit aflizes, that the 
defendant, without the licence of the Icflbr, had let a 
perfon of the name of Pincheon into the occupation of 


writing; and 
the defcnilar.l, 
without inch 
licence, atriced 
with ;t pci Ton 
to enter into 
panne: Ihip 
with liiiv., and 
that lie llionld 


part of the premifes, under, the following terms : “ that havctiieuicof 

the back-chatn- 

he {Pincheon) ihould have the ufc of the back cham- bei and fome 

other part» of 

the premifes exclufivcly, and of the reft jointly with the defendant, and accordingly let 
him into pollcifion, HcM that the leftbr was entitled lo re-enter. 

X 2 bcf 
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Roe, 
Leir-jc of 
Dinci-ey, 
againjl 
Sales. 


bcr exclufive of his (the defendant’s) family, the 
“ fuw-Iodge, the whole length of the cow-flied to the 
liable, and any part of the yard for laying timber, or 
<< otherwife, Pincheon to have jointly with the defend- 
ant’s family the ufc of the (thcr part of the houfe, as 
alfo the garden, which premifes Pimhton is to deliver 
up on being required fo to do, on having three months 
** notice from the defendant; and it was agreed that the 
faid parties fhould enter into partnerfliip in the bufi- 
nefs of general fliopkeepcr, each to bring in an equal 
fum of money, and equally divide the profits of the 
goods fold therein, as well as the produce of the gar- 
«< den.” Upon this evidence a vcrdi£l was found for 
the plaintiff. 


- 5 (y?Serjt. moved for a new trial, on the ground that this 
was not fuch a letting or alTigning as was contemplated 
in the provifo: it was merely accommodating Pincheon 
with a lodging in the houfe, whilft he and the defendant 
carried on bufinefs in partnerfliip together; for which 
Pincheon was not to pay any rent j and the defendant ftill 
continued to occupy the premifeS as tenant, and to be 
anfwerable to the Icflbr for the rent and fervices in re- 
fpe£l of the whole in the fame manner as before. Such 
a letting, therefore, ought not, confiflently with the fir iff 
rule of conflru£lion adopted in cafes of forfeiture, to be 
held within the meaning of this proyifo. 


Lord Ellenborough C. J. It is a parting with the 
exclufive pofleflion of fome part of the demifed premifes; 
whether gratuitoully or for rent referved is very imma¬ 
terial to the landlord, who meant to guard againfl: 

5 having 
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having any other than the perfon in whom he con¬ 
fided as tenant, let into poffeflion without his confent. 

Per Curiantt Rule refufed. 


Goodtitle, on the Demife of Radford, againji 

Southern. 

J^JECTMENT for two clofes of land in the parifh of 
Darleyy in the county of Derbyy tried before Gibbs J. 
at the lad alfizes for that county. The defendant 
claimed under the following devife in the will of Richard 
Southern “ I give and devife all that my farm, lands, 
and hereditaments called Trogues-fartity fituatc withiii 
the parifh of Darleyy in the county of Derbyy now in the 
occupation of A. Clay, unto my brother John Southern, and 
to his heirs and afligns for ever.” The leflbr of the plain¬ 
tiff claimed under the refiduary claufe in the fame will; 
which it was admitted would entitle him to the premifes 
in quedioD, provided they did not pafs to the defendant 
under the above devife. On the part of the leflbr of the 
plaintiff it was proved that Trogues farm was in the 
occupation of A. Clay; but the clofes in quedion were 
not in his occupation, but in the occupation of one 
Marfden ; and in orders to ftiew that they were not parcel 
of Trogues farm, and that the tedator Richard Southern 
did not take them as fuch, the will of one Houghton, 
deceafed, was produced ; which contained the following 
devife (inter alia) to R. Southern, Alfo all that piece 
or parcel of ground fituate in the liberty of Wanjley, and 
in the pari(h of Darley, commonly called or known by 
the name of Trogues, otherwife Trough*s-pajlure ; and alfo 

X 4 aU 
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Lcficc of 
Dinolet, 
agaiuji 
SaIiL $. 


Saturday^ 
May 8th. 


Devife of ** all 
that my farm 
called 'Trogues- 
farm, now in 
tlie occupation 
of A. C is not 
neceflarily li¬ 
mited to the 
lands of ‘Troguet 
farm in the 
occupation of, 
A,C., but may 
be fliewn by 
evidence to ex¬ 
tend to other 
lands of 'Troryci 
farm not in ins 
occupation. 
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all thofe two clofes of land fituate at the bottom of the 
pailure called 2 'roguesy otherwife Trough*^ palture, called 
by the name of the DaU-clofes'' R. Southern^ when he 
became entitled to this land under Houghton^s will, about 
13 years fince, let the two clofes to Mar/den, and evi¬ 
dence was offered of payment of rent by Marfden to 
R. Southern, in order to fliew that R. Southern knew in 
whofe occupation the land was. On the part of the de¬ 
fendant, a notice to quit was proved, which had been 
given to Marfden by R, Southern a few months before 
the time of making his will; which notice was in thcfe 
terms : “ I do hereby give you notice to quit and deliver 
up the poHefllon of all my lands belonging to and called 
Trogues-farm, fituate in the parifh of JDarhy, nonv in 
your pojfjfion, on or before Lady-day next.” This evidence 
was obje£led to by the counfel for the plaintiff, but was 
admitted by the learned Judge, and thereupon the plain¬ 
tiff was nonfuited. 


Vaughan Serjt. now moved to fet afide the nonfuit, on 
the ground that this being a fpecific devife of Trogues- 
farm in the occupation of Clay, and Trogues farm being 
proved in his occupation, there was a clear defeription 
of property for the devife to operate upon; and confe- 
quently it admitted of no extenfion to other lands, not 
in the occupation of Clay,, although they might be parcel 
of Trogues-farm: for fuch a cOnftru£tion would amount 
to a complete rejeftion of the words in the occupa¬ 
tion of ClayJ^* And as the devife would admit of no 
extenfion, the evidence which was received for the 
purpofe of extending it was confequently improperly 
received. 


Lord 
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Lord Ellenborough C. J. Parcel or no parcel is 
always a qiielVion of evidence for a jury j and in the 
fame manner it was competent to fliew here, if there 
was any doubt, that the two clofes were parcel of 
Trogues-fnriny by which name the thing devifed was 
fuificiently afeertained. The teftator certainly contem¬ 
plated thefe clofes as parcel of Trogues-fnrmy when he 
gave the notice to quit. That is clearly an expofition of 
the defeription which he ufed in his will. As to the 
argument, that- the words of the devife are fatisfied by 
applying them to the farm in Clays, occupation, and 
therefore cannot be extended to the clofes in queltion ; 
it may be anfwered that if thefe clofes were parcel of 
TrogueS'fariny the word “ all” in tlie devife would not 
be fatisiied without inchuling them. The teRator w'as 
miftaken as to the perfon in whofe occupation the two 
clofes were j but the devife is fulhcicntly comprchcnfive : 
it is clear that he meant to pafs all which was called 
Tregurs-fann^ which is a plain and certain defeription ; 
and the defective defeription of the occupation will not 
alter the devife. 


1813. 

GoonTiTi.E, 
l.clicc of 
Raueurd, 
mgainfi 
Southern. 


Le Blanc J. The only queftion is on the admiffibi- 
Uty of the evidence; and that queftion has been deter¬ 
mined by the cafes; fome of which have been before 
the Courts very recently (^i). This was clearly a latent 
ambiguity, which may be explained by evidence. 

Baylet j. The teftator devifes « all his farm called 
Trogues-farm and it w as competent to fliew^ by evi¬ 
dence of what parcels that farm confifted. 

Per Curiam^ Rule ref ufed. 


(d) 5 £<{/?, 79. Rae v. Vermi, ii EaJlj 
* ? 309 ' Mcrp?all \\ Hopkins* 


Czvdriiht V. 
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May lOth. 

Where an affi¬ 
davit of debt 
contained r.o 
place in the 
jurat, but pur- 

} ported to be 
worn before 
the Chief Juf- 
tice of the 
King’s Bench 
of Ireland^ and 
to be figned by 
him, and fuch 
fignature was 
verified by 
affidavit here: 
Held that it 
was fufficient 
foundation for 
arrefiing the 
defendant un¬ 
der a Judge’s 
order on inefne 
procefs. 


French againfi Bellew and Cujllimore. 

'^HE defendant Cullimore was arrefted on mefne pro¬ 
cefs in this caufe by a Judge’s order, upon an affida¬ 
vit of debt for 1200/. purporting to be fworn before the 
Chief Juftice of the King’s Bench of Ireland^ and to bear 
his fignature, but no place was mentioned in the jurat: 
but the fignature of the Chief Juftice was verified by an 
affidavit fworn before a Judge of this court at Serjeants* 
Inn. 

Richardfon moved to difeharge the defendant out of 
cuftody upon filing common bail; on the ground that 
the affidavit of debt ought to have contained fome place 
or county, or at Icaft the affidavit verifying it fhould have 
fupplied the omiffion by flicwing where it was made: 
otherwife, if falfe, the party making it could not be in- 
di£lcd for perjury in the courts of this country or in 
thofe of Ireland; the law of England and Ireland being 
in this refpe£l the fame. And admitting, according to 
Omealy v. Newell («), that the affidavit need not be fuch 
as, if falfe, to be capable of fupporting an indidiment 
fpecifically for perjury; yet, as the ufing a falfe affidavit 
was confidered in that cafe to be punifliable by indift- 
ment, it muft be in fuch form as to be capable of fup¬ 
porting an indictment for that offence 5 which this 
affidavit is not causa qua fupra. Befides, although this 
Court fo far takes judicial notice of the autliority of the 
Judges both of Ireland and Scotland to take nffulavits, as 
not to require any verification of their conipetenc*' fo to 


do 


(ii) ZEaJi, 364. 
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do; which in the cafe of afHclavits made before foreign 
magiftrates it always requires ; yet it goes no farther ; and 
therefore in fuch cafes it is ncceffary to flicw that their 
authority was exercifed within its proper jiuifdi£Iion. 

f 

Lord Ellenborough C. J. The only queftion is 
this, whether in the exercife of our diferetion w'C muft 
not prefume that the Chief Julticc of Ireland afted wdth- 
in that jurifdidtion within which alone he v/as compe¬ 
tent to adf, viz. by taking the aflidavit and fubferibing 
his name to it in Ireland, I think we cannot prefume 
that he a 61 :cd in this cafe out of his jurifdiflion. The 
pra6f ice of the Court in requiring an aflidavit to be made 
for the purpofe of arrefting under a Judge’s order is 
for the guidance of its diferetion, that the amount of the 
debt may be made to appear before it interpofes its au- 
'thority. It is in the nature of a folemn certilicate of tJie 
cxiftence and reality of the debt: but that may be made 
to appear by any fucli fpecies of evidence as the Court 
may deem in its nature reafonable. Is this then 
fuch a folemn certificate as the Court may reafonably be 
fatisfied with ? I think, confidering the high office of 
the perfon whofe fignature the affidavit bears, W'C ought 
to give credence to it as an acl done conformably to the 
authority veiled in him. The principle of holding a 
party to bail under the authority of the Court was much 
confidcred in Omealy v. Newell, 

Le Blanc J. It is not necelTary in all inflances that 
the affidavit of debt ibould be in that form which is ca¬ 
pable of fupporting an indiflment for perjury ; for then 
an affidavit of debt fworn before a magiftrate In a foreign 
country would be infufficient; whereas the Court is in 

the 
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Bee LEW. 


the habit of ailing upon fuch affidavits: and on th6 
other hand refufes to admit them -when fworn before a 
juflice of the pc?ace or mayor of a borough. This fhews 
that the criterion of receiving fuch affidavits is not that 
the party making them may be indidfed for perjury if 
falfe, but that they are only to guide our diferetion here 
in ordering bail. 

Per Curiamy Rule refufed. 


^utfday. 
May xith. 


Rowe againjl Roach, {d) 
Same againjl Hoar the Younger. 


^ASE for flander of title. The declaration ftated that 
the plaintiff, before and at the time of committing 


the grievance, was lawfully pojfejfed of certain copper 


"Where the de¬ 
claration ftated 
that the plain¬ 
tiff was law¬ 
fully ponefled 
of mines and 

ore gotten and to be gotten from them, and was in treaty for the falc of the ore, and 
that the dtfendant piildifbed a malicious, injurious, and unlawful advertifement cautioning 
perfons againft purchafing the ore, &c. per quod he was prevented from felling; to 
which the defcniianr plcjded in juftihcalion that the adventurers of, or perfons having an 
intereft or ihares in the mines, thought it their duty to caution perfons againft purchafing 
the ore, &c. (purluing the words of the advertiiemcnt); this plea was held ill on fpecial 
demurrer; ift, bccaufe it did not diiciole the names of the adventurers, or who they were : 
and »dly, becaul'e it did not lhev» that the defendant, in pubiilhing the advertifement, 
afted uiidei the direflion of the adventurers. 'I'he allegation by pbintifT that he was 
lawfully pofiefted of the mines and ore, leems a fiitficient allegation of title, unlefs 
Specially demurred to. 'I'he allegation that the defendant publiihed a malicious, injurious, 
and unlawful advertifement, feemsgood without the woid falie. 


mine? 


(a) This and fsvcral other cafes, which will be noted as they oc¬ 
cur, were aigued at Serjeant’s-Inn Hall. At the end of laft term, 
in conl'equence of the accumulation of cafes ftanding in the fpccial 
paper, l.ord C. J. announced to the bar that the Judges 

of this court would fit at Serjeant’s-Inn on the 25th of ylprilt (being 
fume days before the commencement of Eajlcr term,) for the purpofe 
of hearing the cafes argued ; and they accordingly fat there and were 
attended by couufel, nntl lieaul many of them argued on that and 
fevcral fucceftive days, and expiefied their opinion in fome, and in 
others referved it for failher confideratton. Such of the cafes as were 
Slot veferved, were afttivvards called on the iirft paper day iu this 

term; 



IN THE Fipty-third Yeab'of GEORGE HI. 


305 


mines fituate in the parifli of St, Aujldl, in the county 
of Cornwall, called the Crinni^s mines, and of certain 
copper ore got and to be gotten from them of a large 
value, and was about to'contract and was in treaty for 
contracting with certain pcrfons called the Crown Cop¬ 
per Company for the fale to them of divers large quan¬ 
tities of ore, &c,: that the defendant, well knowing the 
premifes, but intending to injure him in the pofleflion 
of the mines and in the fale of the faid ore, and to de¬ 
prive him of the profits to be derived therefrom, wrong¬ 
fully and unlawfully printed and publiflied, and caufed 
to be printed and publiflied in a certain public newfpaper 
a certain malicious, injurious, and unlawful paragraph 
or advertifement of and concerning the faid mines and 
the fale of ore therefrom to the tenor followdiig : “ To 
the purchafers of copper ore from Crinni^s mines, in the 
parifli of St. Aujlell. The adventurers of thofe mines 
think it their duty to caution pcrfons againft purchafing 
the ores arifing from the fame, as they will be liable to 
be called on for the amount by the adventurers 5 a bill 
in equity being under preparation to reftrain the future 
fale, and for an account of the produce arifing from 
the paft, with a manager or receiver, and an injunCrion 
againft any future faleper quod the Crown Copper 
Company refufed to contraCl with him, and the plaintiiF 


term; when Lord Ellenlomtgb C.J. formally pronounced judgment in 
them; and they are now reported as of the day on which the 
judgment was fo pronounced. The Reporters think it their duty to 
date that they were abfent from London during the time that the 
fittings were holden at SerjcaniVInn; and that they are indebted to 
the kiiulncfs of two gentlemen at the bar fop the notes, from 
which the reports of ail the cafes there argued are compiled; for 
which they beg to return their grateful acknowledgments to tliofc two 
gentlemen. 


1813. 


Rowe 

againji 

Roach. 


was 
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was prevented from felling to them and others, &c. 
There was a fecond count, which did not materially vary 
from the former. The defendant pleaded, ift, not 
guilty 5 and adly, as to the printing and publilhing the 
feveral paragraphs, &c. in the declaration mentioned, 
&c. that before and at the time of printing and publifli- 
ing, &c. the adventurers of or perfons having an intereji 
or Jhares in the faid minesy thought it their duty to 
caution perfons againft purchafing the ores arifing from 
the fame, as fuch perfons fo purchafing would be liable 
to be called on for the amount, by the adventurers or 
perfons having an intereft or lhares in the faid mines, 
and a bill in equity was at the time of the printing and 
publifliing, &c. in preparation, and intended to be filed 
in the Court of Chancery againft the plaintiff by the 
adventurers of or perfons having an intereft or fljares in 
the faid mines, to reftrain the future fale of the ore 
arifing from the faid mines, and for an account of the 
produce arifing from the ore before gotten by the plain¬ 
tiff from the faid mines, with a manager or receiver, and 
for an injundfion againft any future fale of the faid ore. 
Wherefore the defendant printed and publiflied, and 
caufed to be printed and publifhed, the paragraph or 
advertifement in the declaration mentioned, as he law¬ 
fully might for the caufc aforefaid. To this plea there 
was a demurrer, affigning for caufes, ift, that it is not 
alleged, nor does it appear in or by that plea, who wore 
or are the fuppofed adventurers of or perfons having or 
claiming to have an intereft or {hares in the faid mines 
in that plea mentioned, or what were or arc the names 
of thofe perfons, or of any of them: 2dly, that it docs 
not appear tliat the feveral paragraphs or advertifements 
mentioned in the plea were printed and publifhed by 

the 
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the defendant at the requeft, or hy the direflion, or with 
the privity of the adventurers of or perfons having an 
intereft or fliares in the faid mines in the faid plea men-^ 
tioned: 3dly, that it does not appear that the printing 
and publifliing the faid paragraphs or advertifements 
were done in the exercife of the fuppofed duty in the 
plea mentioned: 4tiily, that it docs not appear that it 
was neceflary, for the purpofe of fecuring or prote<Sling 
the rights, claims, or interefls of the before mentioned 
adventurers or perfons in the plea mentioned, that the 
faid paragraphs and advertifements fliould be fo printed 
and publiflicd by the defendant, as in that plea alleged ; 
5thly, that although it is alleged, that the adventurers 
and perfons did think it their duty to caution perfons 
againll purchafing the ore arifing from the faid mines, 
yet it does not appear that it was their duty or that they 
had any right fo to do : and laftly, that the faid plea is 
not fulEciently explicit to enable the plaintiff to j^repare 
himfelf to negative or falfify by evidence the pretenderd 
intereft, fliares, or claims of thofe perfons ; and that 
the faid plea is much too general, and that no fafo, cer¬ 
tain, or fufficient ifl'uc can be taken by the plaintiff 
thereon ; and alfo that the faid plea is in other refpe6ls 
uncertain, defe€rive, and infufficient in law. Joinder in 
demurrer 

Rkhardfotiy in fupport of the demurrer, infifted upon 
the two firft caufes affigned : ift, that the names of the 
adventurers or perfons claiming to have an intereft in the 
mines were not ftated ; 2dly, that there was no connec¬ 
tion (hewn between the adventurers and the defendant. 
I ft, It was incumbent on the defendant to apprize the 
plaintiff who were the adventurers that claimed, in or¬ 
der 


1813. 


Rowe 
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der to gire him an opportunity of meeting their claims, 
and of fhewing, if he was able, that they had no colour 
of right: for if they had a bona fide claim, it mult be 
admitted, after what was laid down in Sir G. Gerard 
V. Dickenfon {a)i and was decided in Hargrave v. Le 
Breton (^), and &mith v. Spooner (c), that fuch an ac¬ 
tion as the prefent would not be maintainable againft 
them, nor againll the defendant if he was a6ting under 
their authority ; but then in order to (hew that they had 
a bona fide claim, it is neceflary to (hew firft who they 
are that claim, otherwife both they and the defendant 
muft be taken as mere intruders. The declaration ftates 
a prima facie title in the plaiiitllF; the plea, therefore, 
which cannot be good unlefs the Hander imputed by the 
declaration was publillied under fome colour of right, 
fliould at leaft have difclofed to the plaintiff fo much as 
would have led him to a knowledge of the perfons 
claiming that right. But 2dly, fuppofing it unnecefl'ary 
to name the perfons in whom the intereft is alleged, 
and that it may be done in this general way, flill the 
plea is defe£l:ive; becaufe it does not fhew that the 
defendant was either one of thofe unnamed perfons, or 
that he was acting under their authority and on their 
behalf j fo that the flander does not appear by the plea 
to have been publifhed either in maintenance of his own 
title or of the title of thofe for whom he was concerned. 
Neither if the plea had fo alleged would it have helped 
the defendant; becaufe the publication does not import 
that it was for liimfelf, which is lawful 5 but on the 
contrary for the purpofe of countenancing the title and 
intereft of ftrangers, which is not lawful; and there¬ 
fore when he is fued for it, he cannot cxcufe himfelf 


(4) 4 Sep iZ. a. 


( 2 *) 4 JBurr. 2422. 


(c) 3 Ttatnf. 246. 

by 
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by intitling himfelf, when the publication at firft did not 
import as much. Pennyman v. Rabanks («)| Earl of Nor¬ 
thumberland V. Byrt {b)» 


Bayleyy for the defendant, did not addrefs himfelf In 
anfwer to the above caufes of demurrer, but took ob- 
jeftion to the declaration, ift, that it did not fet forth 
any certain title in the plaintiff. It dates that he was 
lawfully poiTcfied of the mines; and fo he might be as 
tenant at fufferance ; and yet a tenant at fufferance can¬ 
not fell: or he might be poflefled by virtue of a bail¬ 
ment for a fpecial purpofe only, and without any power 
of difpofal: a pofleffiion of either fort would be enough 
to fatisfy this allegation, and yet neither would entitle 
the plaintiff to this action. Befides in all the precedents 
upon this head, fome title in certain will be found to be 
alleged, as derived either by feifin in fee, in tail, or for 
life, &c.: whereas this refts upon a bare poffeffion of 
the mines and of the ore. 2dly, The declaration dates 
no words of dire£f charge againd the title of the plain¬ 
tiff, without which they are not a^ionable. Crujhy, 
Crujh (c). Sir T. Grejham v. Grinjley {d). Neither does 
It allege that the publication is falfe. 


Lord Ellenborough C. J. The allegation that it 
was maficious, injurious, and unlawful, is fufficient. 
The fird obje<dion to the declaration is the only one of 
any weight; and the anfwer to that is, that it (hould 
have been taken advantage of by fpecial demurrer. 


(a) Cro.J!i.4zy. 
(i) Crt. Jac. 1 63. 
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Then as to the caufes of demurrer afligned by the plain¬ 
tiff, they feem to me to be eftabliftied. For the defend¬ 
ants, as far as appears from thefe pleadings, are mere 
ftrangers ; and the law makes no allowance for the dan¬ 
der of ftrangers, 'whatever it may do in behalf of thofe 
who have a real title, or a claim of title. “ Rei immif- 
cet fe alienee” (/j) is the good fenfe ■W'hich muft govern 
this cafe: here the defendant is a ftranger himfclf, 
and fhew'S no authority from thofe who are parties it\ 
intereft. 

Per Curiam^ Judgment for the Plaintiff. 


(a) X Cent. a47. pi. 36. 


*Tvefiay^ 

May iith. 

Where the 
pntatire father 
of a l)allui'ii 
child gave a 
wluntary hend, 
and not inulcr 
the conipu'fion 
of ftat. 6 G. a. 
c. 31., to the 
parifh officer!* 
conditioned for 
the payment of 
a Aim certain 
every llnce 
months until 
the child ffiould 
be deemed capa¬ 
ble of providing 
for herfelf: 
Held that fuch 
bond was good, 
and the condi¬ 
tion fufficientiy 
certain. 


Middleham againft Bellerby. (d) 

J)EBT on bond. The declaration fet forth the con- 
■dition of the bond, which was for payment by the^ 
defendant to the plaintiff, then overfeer, and to the over- 
fecr for the time being of the townftiip of Shadwell, in 
the parifh of Thornery in the county of Tork, of the fum 
of i/. 19/. every three months for fo long as and until a 
certain baftard child (of w'hichthe defendant was recited 
to be the putative father) (hould be deemed capable of 
providing for herfelf. The breach affigned was, in not 
paying, &c. to the plaintiff, or ihe overfeer for the time 
being, according to the terms of the condition, although 
the faid child was ftill living, and not capable or deemed 
capable of providing for herfelf. 


(a) This cafe was argued at Serjeants-Iun. 


12 


The 
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The defendant after oyer of the bond and condition, 
demurred to the declaration; alTigning for caufe, that it 
appears by the condition, that the bond was not, accord¬ 
ing to the ftatute, given to indemnify the parifli; where¬ 
by the fame was and is wholly void. Joinder in 
demurrer. 

Richardfotty in' fupport of the demurrer, admitted 
that the 6G. 2. <r. 31. docs not cxprefsly prohibit any 
other kind of fecurity from being taken than what is 
there pointed out; but fuch a conclufion follows from 
the provifions- and policy of the a6l of parliament. The 
policy of the adl was to provide for fuch fecuritics being 
given as fliould be ftridJly within the meaning of an in¬ 
demnity to the parifli: and by preferibing that as the 
end, it has in effedt negatived any otlier ; and therefore 
if this bond go beyond an indemnity to the parifli, it will 
be void: and fo it was decided in Cole v. Gower [a). 
Now here the bond does not appear to have been framed 
with reference to the indemnity of the parifli; for the 
payment is not to ceafe in the event of the child’s death 
or it’s ceafing to be chargeable to the parifli; both 
which are cflential ftipulations in the condition of fuch 
an indemnity bond : but it is to continue until the child 
is deemed capable of providing for hcrfelf; which is an 
objecl: pcrfeftly collateral to the indemnity of the parifli. 
2dly, At all events the condition to pay until the child 
is deemed capable is indefinite; it fhould have been until 
the child is capable. 

Lord Ellenborough C. J. If a duty be irapofed by 
ftatute, the parties who are called upon to execute that 

{n) 6 Ecjly iiQ. 

Y 2 duty 
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duty muft comply with its provifions; and therefore if 
the defendant had been apprehended under the ftatute, 
and had given this bond in order to relieve himfelf from 
commitment, there might have been much weight in the 
argument \ but the argument does not apply where the 
parties are not a£ling under the ftatute. This does not 
appear to be any thing more than a voluntary obligation 
entered into by the defendant with the obje£l: of provid¬ 
ing for the maintenance of his child; and if we do not 
find that it is contrary to the general policy of the law, 
which was the cafe of Cole v. Gower^ I fee no reafon 
why it Ihould not have effect. The defendant ftill re¬ 
mains liable to indemnify the parifti. Then looking to 
the obligation it amounts to this, that the putative father 
of an illegitimate child is willing to pay to the parifti 
officers a reafonable fum every three months until his 
child is deemed capable of providing for herfelf. I fee 
nothing in this againft general policy, and I have before 
faid it does not feem to me to be a cafe within the ftatute. 
Then the words deemed capable’* muft be intended to 
mean until (he fhall be fo deemed by a jury, which is 
fufficiently certain. 

Le Blanc J. If the party is brought before a ma- 
giftrate then the ftatute directs what fliall be done; but 
here the party a£ts without any compulfion. 

Per Curiamf Judgment for the Plaintiff*. 
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Davidson and Another aminfi Willasey (a\ 

^ ^ ^ - M.iy lUh. 

^CTION on a policy of affurance on freight, valued Where a ftiip 
at 4000/., upon the (hip St. Andrew, “ at and from 
any port or ports in Jamaica to her port of difcharge in 
the United Kingdom.” The lofs declared on was by board a full 

' cargo for Liver* 

perils of the fea. There were alfo the ufual money 

_ .n.f, rent rate of ' 

counts. At the trial before hord E/tenborougn C. J. at freight, to b* 
the London fittings after laft Trinity term a verdi£l: was montlt from 
found for the plaintiff for the whole amount of the de- cargo 
fendant's fubfeription, fubjeft to the opinion of the Court Liverpool; and 

the (hip owner* 

on the following cafe : cfFcaed a valued 

The plaintiffs were owners of the Ihip, and in June height”" Ini 
1811 chartered her to Meffrs. Horsfall and Hodgson for a 
voyage from the port of Liverpool (where flie was then u *‘fd King 
lying) to the ifland of Jamaica, there to take in a full dom; and t'a« 
cargo of Wejl India produce for Liverpool or London, at 
the option of the charterers. The charterers covenanted toarVonrhart™ 
that they would caufe the velTel to be full laden at Jamaica 

' was loir by 

with fuch goods as aforefaid, and would pay freight at ftorm. the re* 

' maindcr of lier 

the average and current rate of freight from Jamaica to cargo being on 
Liverpool or London, at the end of one month from the to°bc fi?ipped 
difcharge of the cargo. The amount of the full freight 
according to the rate llipulated in the charter-party would entitled to re- 

® ^ ^ ^ cover a* for a 

have exceeded the fum infured. The Ihip arrived at « 7 <n- total lof*. 
maica, and took on board one half of her homeward 
cargo; and goods fulBcient to have fully loaded her were 
on fliore ready to be fliipped, and would have been (hip¬ 
ped within the limited time ; but two days before it ex- 


(0) This cafe was argued at Serjeants Inn. 

Y 3 pired 
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pired the veflel was ftranded and wholly loft by the perils 
of the feas; and no freight has been earned by the plain¬ 
tiffs. If the lofs on the policy is total, the plaintiffs have 
not been paid: but if it is a partial lofs, they have already 
received it from the defendant. 

The queftion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover a total lofs. If they 
are fo entitled, the prefent verdiiSl: is to ft and ; otherwife 
a nonfuit to be entered. 


Littledahi for the plaintiffs, relied upon the authority of 
Montgomery v. Eggington (a), Thompfon v. Taylor (^), and 
Horncajlle v. ^uart (^r), as governing the prefent cafe, and 
efpecially the two latter, which were not materially dif- 
tinguiftiable from it; the only difference being, that there 
the lofs happened before any part of the homeward cargo 
was {hipped; here fome part had been put on board: and 
yet in the firft of tliofe cafes, which was upon a valued 
policy, and in the other, which was upon an open policy, 
the Court held the underwriters liable as for a total lofs. 
The cafe of Forbes v. Afpinall (d), where the policy was 
held only to cover the freight upon fiich part of the cargo 
as was on board at the time of tlie lofs, is obvioufly diftin- 
guifliable; inafniuch as in that cafe there was no charter- 
party or coiitrad; under which the fhip-owner, except for 
rhe perils infured againfc, would have been entitled to 
demand freights but, iis hord E//enborong/j C.J. obferved, 
he could claim freight only for goods actually (hipped; 
the {hip was a mere feeking ihip, and it was uncertain 
whether any additional cargo would ever have been pro¬ 
cured ; and if it had been ready, {lie was not in a condi- 

(a) 3 r. R. 36*. {b) 6 T. R. 478. 

(r) 7 Mi/Jl, 4oa. (</) 13 £a/l, jaj. 

tion 
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tion to have received it on board. That decifioii, there¬ 
fore, does not at all interfere with the cafes relied 
upon. 

Richardfon, contra. The plaintiffs have a right to be 
indemnified againft lofs arifing by perils of the feas ; and 
no farther: and the queftion is, whether this can be faid 
to be a total lofs arifing from that caufe, or only a lofs 
pro tantoy in proportion to the freight which would have 
accrued from that part of the cargo which was on board. 
The cafe of Forbes v. Afpinall decided that queftion \ for 
there the freight which was accruing at the time of the 
lofs was a very minute portion of the whole; and the 
Court held that the plaintiff was only entitled to an indem¬ 
nity to that extent. It is true there was no charter-party in 
that cafe, and that in this, one does exift ; but notwith- 
ftanding this difference, the reafoniiig there adopted ap¬ 
plies. The exiftence of a charter-party docs indeed ad¬ 
vance the expectation of the fiiip-owiicr one ftep farther 
than where none fuch exifts: but it does not fecure to 
him the full freight at all events, if he be not prevented by 
the perils of the feas. Other events may interpofe to pre¬ 
vent it, as the neglcdb or refufal of the charterers to fup- 
ply a cargo, and fuch like, for which he would only be 
entitled to recover damages for the lofs of freight, but 
not freight; which is only due upon the arrival of the 
cargo. Blakey v. Dixon \a). So that here it cannot be af- 
certained whether the plaintiffs would have received their 
full freight fuppofing the lofs had not intervened. If there¬ 
fore they can recover in this action for a total lofs, they 
will be indemnifying themfclves not only againft a£luai lofs 
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WlttASEY. 


(*) 2 Bof. ix Pull. 311 . 
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1813. by perils of the feas, but againft all other cafualties which 
Davidson poflibility have occaHoned a difappointment in 

againfi thcit expectations under the charter-party. 

Will A SET. ' 

Lord Ellenborouch C. J. The intereft intended 
to be infured was the freight which the aflured would 
have earned under the terms of the charter-party, if the 
voyage had not been (topped by the perils infured againft; 
which has been held for upwards of 20 years pad to be 
an infurable intereft as freight. Then the queftion is, 
whether the aflfuredwere in the profecution of that intereft 
fo as to have acquired an inchoate right to the freight at 
the time when the lofs happened. We cannot allow any 
weight to the arguments ufed to prove that they were not, 
without fetting afide the cafes of Thompfon v. Taylor^ and 
Horncajlle v. Suart, which are prccife upon this point: 
and there feems to be no rcafon for difturbing them. 
The diftinClion between this cafe and Forbes v. jifpinall 
has been truly dated, and is a clear one: there, there was 
no charter-party, and the valuation on the policy was made 
with reference to freight upon all the goods intended to 
be carried on the voyage infured, a part only of which 
goods was loft, and the reft never were or might have been 
obtained; fo that the lofs was not total within the mean¬ 
ing of the valuation: but here the valuation is made with 
reference to the freight under the charter-party, the whole 
of which the plaintifts have been prevented from earning 
by one of the perils infured againft. The lofs therefore 
is total within the meaning of the policy. 

Grose J. I have no doubt but that the cafes already 
decided upon this point are right j and therefore we 
ought to abide by them. 


Le Blanc 
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Le Blanc J. The prior cafes determined that in the 
cafe of a freight policy, where the affured has entered 
into a contrail, for freight, under which, except for the 
wrongful a£t of the party with whom he has contra< 3 :ed, 
he would be in a condition to earn his freight, if the voyage 
were not ftopped by a peril infured againil j there if the 
voyage has commenced in which the freight is to be earned, 
and be ftopped by any of thofc perils, the affured will 
be entitled to recover to the full amount. In the cafe of 
Forbes v. Afpittall it was attempted to carry the prior cafes 
farther, and to make the underwriter liable for a total 
lofs, where there was no contrail under which the affured 
could have demanded freight, and where feveral contin¬ 
gencies might have intervened to deprive the party of hi« 
full freight if the lofs had not happened. 


rti3. 


DAvinsdM 
. againji 

\V»tX.A*ET. 


Batley J. I am of the fame opinion. The queftion 
is, to what extent the affured have been damnified by one 
of the perils infured againft; for to that extent they are 
entitled to an indemnity. It appears to me that they muft 
be confidered either as having loft the benefit of taking 
on board a full homeward cargo, which would have en¬ 
titled them to their full freight under the charter-party; 
■51 of fixing the freighters, if they had refufed to complete 
their loading, with damages to the amount of the full 
freight j and I confider that the fame as freight. 

Judgment for the Plaintiffs. 
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Williams againjt The London Affurancc 

Company {a). 


Ship was chat¬ 
tered llOIH 
JLortdon to the 
Ei^Ji I'ldieSf 
there to deliver 
her outv'"aid 
cat go and re¬ 
turn •hence 


itf 'on Ihip at*' ^ poHcy of afluraiice on the fliip Dorfetjhirey 

and homLWcrt Valued at 6000/., on a voyage at and from London 

to ' he /»r- Tf jr ! ' ^ r- t rr 

difs, until her to Madeira, the Cape of Good Hope, and all or any the 
p. 1-^01 places in the Ea/f Indies, China, Perfia, or elfe- 

chaigc (j« the where on this or the other fide of the Cape, until arrived 

out’Wiird vcy.ige. * ' 

U • Vv'**^ difeharge on the ouHvard voyage. The 

lofs' declared upon was by perils of the fea. The de¬ 
fendants pleaded the general iflue, and paid 2300/. into 
court. At the trial before Lord EMenhorough C. J., at the 
London Sittings after lall Trinity term, a verditb was 
found for the plaintiff for 141/., fubjetb to the opinion 

with a raigo 

for Eu^land\\^\.n of the Court on the following cafe ; 

tht* T/ii/wrr.and n 1 . r i 1 r r, , ■% 

tlurcmkca l 5 y cliartcr-party, or the 3 a of September 1810, the 
i£c'^ tn*d'it was P^'^^hiiiff' and R. Williams the younger, as part-owners, 
agu ed that the qjj behalf of themfelves and the reft of the owners, char- 

chaitertrs 

ihoul i, upon tered the ihip to the E.a(l India Company, for a voyajie 

condition that ^ \ 

the fliip per- from London to fuch ports m the hajt Indies, or within 
voylgc and'ar- the limits of the Company*s trade, as the Company ihould 

andliototilel-*’ dire£l; and it was agreed, in confideration of the fum 
wjfc, pay freight oooo/. by tlic Company to be impreil or paid to the 
of goods that pjjj part-owjiers, &c. at the iliip’s arrival at Gravefend 

Jhould be brr.ight ^ 

home at lo much outwards, ill part of the freight and demurrage to grow 
per Ion; the . r r t ‘ i n • 

ihipiailcd on due m refpect of the intended voyage, &c. that the ihip 

the Toy. ge in- ^ - 

fured, and in the courfc of her outward voyage incurred an average lofs, bat was repaired 
and afterwards pci formed her voyage, and the freight was received: Held that the 
freight was liable to contiilnite lo general average, and that the underwriter was en¬ 
titled to deduO: in rel'pc£t of inch comribution. 


(a) This cafe was argued at Serjeants Inn. 


ihould 
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lliould take on board in her outward voyage a cargo not 1813. 

exceeding 01^ tons, and fhoiild deliver the fame at the ^ 

configned port; and there alfo take in any other cargo, ^ ^ tijawji 

and deliver the fame at any other port, and fo from port AlfuiancLCom- 

to port as die Company or their agents Ihould dlve£l; ’ 

and finally return from her lall loading port with a cargo 

for Etiglafid, into the river TiaineSy Matliiii the port of 

Londotij and there make a right anil true delivery into 

the Company's warehoufes, &:c. ,The charter-party alfo 

fiipulatcd for the allowance to the Company, cither by 

payment or deduction out of die freight and demurrage 

payable to the owners, at the rate of 5/. for every ton of 

the 913 tons which fliould be tendered by the Company 

and not taken on board; and that the Company fliould 

allow to them at the fame rate for every ton exceeding 

913, And as touching the freight to be paid or allowed 

by the Company, it was agreed that the Company fliould, 

upofi condition that the Jldp performed her voyage and ar - 

rived at London in fafety , and the part-owners and maf- 


ter performed die covenants on their part to be performed, 
and not otherwife, pay to the part-owners in London^ at 
the times thereafter mentioned, and not before or other- 


wife, freight for every ton of goods that fjould be brought 
home in the faid fhip for account of the Company to the 
port of London, except the privilege goods of the mailer, 
officers, and llilp’s company, not exceeding 73 tons, as 
follows: “ that is to fay, [here followed a fpecification 
of the rates per ton according as the goods Ihould be 
loaded at the different fcttlcmcnts of the Company,] 
and fo for any greater or lefs quantity than a ton, to be 
computed as aforefaid. And it was alfo covenanted that 
if any of the goods that Ihould be laden on board the ffiip 
in her outward voyage fliould be loft or not delivered at 

the 
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the /hip’s con/igned port or ports ; in fuch cafe the part- 
owners /hould pay, or, at the eledion of the Company, 
allow to the Company out of the freight and demurrage 
to grow due, the full prime coll of fuch goods fo loft or 
not delivered, together with 30/. for every 100/. on fuch 
prime coft; but that no fuch payment fliould be made 
if there happened to be an utter and inevitable lofs of 
the faid fliip and cargo, nor ftiould any other payment be 
made for fuch goods as fhould neceflarily perifli or be 
caft into the fea in the outward voyage for the preferva- 
tion of the /hip and cargo, than by an average to be 
borne by the faid (hip, freight, demurrage, and cargo. 

In December 1810 the (hip failed from the port of 
London on the voyage infured ; and on the 4th of Jan» 
1811 met with a fevere gale of wind, in which /he loft 
her anchor and cables j and was afterwards driven upon 
a fand near the Nore, and fu/Fered confiderable damage ; 
but with affiftance was got o/F the fand, brought back to 
London^ and unloaded; and after being put into dock and 
repaired, (he proceeded again upon the voyage infured; 
and at the time of the commencement of this adfion was 
abfent upon fuch voyage. The particular average on the 
/hip amounted to 9602/. 16/. 3^/. The general average 
amounted to 5742/. lox, ^d. The /hip arrived in the 
Thames upon her return from the Eaji Indies in the latter 
end of OBoher 1812, with a homeward cargo on board, 
./hipped on account of the Company, and at the time of 
the trial was in Long Reach in the Thames^ but had not 
arrived at her moorings, or in a /ituation to deliver her 
homeward cargo. 

The queftion for the opinion of the Court is, whether 
the freight payable under the charter-party is to contri¬ 
bute to the general average. If the Court /hall be of 

opinion 
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opinion that it ought not to contribute, the verdict is to 1813. 

ftand: if otherwife, a nonfuit is to be entered. —— 

Williams 

againji 

Taddyi for the plaintiff, maintained the negative of the ^jJIi-a^nceCom- 
queftion propofed j and, 2dly, fuppofing the freight 
ought to contribute, flill the defendants are not entitled 
to the benefit of fuch contribution 5 ift, The homeward 
freight is not liable to contribute to a general average in¬ 
curred on the outward voyage v The voyage out and 
home is divifible by the terms of the charter-party, and 
the homeward freight does not become payable until the 
completion of the homeward voyage. Suppofc then that 
this average’; had been adjufted (as it might have been) 
immediately upon the lofs happening and the fhip’s return 
to its lading port; or tliat this aflion had been brought 
immediately after the lofs; there were no means of 
apportioning the freight for the outward voyage (^), and 
there was not any homeward freight due or even grow¬ 
ing due upon which contribution could have attached 5 
for the whole was at that time in expectancy, and would 
not be payable unlefs the fliip arrived at the port of her 
final deftination (3). How then could the underwriter 
have fet up any fuch deduction at that time ? But with¬ 
out reforting to fuch a cafe, and taking it that this 
average was fettled according to the ufual cuftom (r), 
upon an eftimate made at the fliip’s port of outward def¬ 
tination, the difficulty is predfely the fame; becanfe the 
freight was payable upon the homeward voyage; the re- 
fult of which being at that time uncertain, the freight was 

{a) 1 Nrw Attj v. ZinJoyper Mansfield C. J. 

{h) 7 7 *. i?. 381. Cook V. yinnings. % Mafi^ 437. Smith •v. Wilfotu 
10 Rafts 378, Hunter v. 2 *rinfep. Ibid.SiS. Lidiard r. Lopes. 

(0 Mollojt tit. Aver, f, 15. 


alfo 
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alfo unafeertained. It does not remove this difficulty to 
anfwer that the voyage out and home vi'ould, for fome 
purpofes, be confidered as entire 5 and that if this had 
been a policy upon the freight, an inception of the out¬ 
ward voyage would have given the plaintiff an inchoate 
right to the homeward freight, fo as to have entitled him 
to recover it from the underwriter, and that this was 
fo determined in Thonipfon v. Taylor (a), McKenzie v. 
Shedden (^), and Horncajlle v. ^uart (<^), All this may be 
admitted without prejudice to the plaintiff, becaufe it 
does not apply, inafmuch ns this is an infurance upon 
the (hip, and not on the freight. But, 2dly, Whatever 
may be the conftru61:ion of the charter-party as to the 
entirety of the voyage, it is quite clear that the defend¬ 
ants cannot avail themfelves of it; becaufe by the terms of 
their policy they have exprefsly made the voyage divifible, 
if it were not already made fo by the charter-party. The 
policy is not in this cafe coexteuRve with the charter- 
party, but is upon the oiUv/ard voyage only, and the rifle 
is to ceafe on the Chip’s arrival at her outward deftina- 
tion ; and therefore the underwriters cannot claim the 
benefit of contribution from a fubjedf-matter which ac¬ 
crued after tlic termination of their riik. 

Richardfony contra. I'he only queftlon is, to what 
extent is the affured in this cafe entitled to indemnity at 

m 

the hands of the underwriters : which depends upon this, 
viz. how far the lofs which has happened became a 
charge upon the owner of the (liip ; for if he be recouped 
in damages by the contribution of other parties, or be 
liable to contribute hlmfelf in a feparate chara£ler from 


(«) 6 T R 478. (i) ^ Camp. N. P. C, 431. (#) 7 400. 

that 
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that of owner of the (hip ; fo far his claim to indemnity 
will be reduced, and the underwriters at liberty to take 
advantage of fuch reduction: becaufe they have only 


1813. 


WiLtlAMS 

advantage of fuch reduction: becaufe they have only ag'iinft 
contra^lcd to indemnify him '^gainfl: lofs as fiiip- A^fmanceCom- 


owner, and not as owner of the freight. The things 
liable to contribute to general average arc the fliip, the 
goods which properly compofe the cargo, and the 
freight (<«}; which in different countries contribute in 
different degrees 5 but in this, to the full value of the 
Ihip and freight, after deducting certain incidental ex- 
pcnces ; and this is reafonable, for the freight is as much 
preferved to the otvner as the ftiip or the goods. Here 
the plaintiff, as freight-owner, was in the courfe of earn¬ 
ing his freight under the charter-party at the time when 
the lofs happened; and tliere is no longer any uncertainty 
as to the event, fince he has adtually received the freight 
at this time. (This was admitted on the other fide.) The 
plaintiff therefore has been benefited by the repairs done 
to the {hip to the whole amount of his freight, which has 
been thereby preferved to him. As to the argument 
that it was uncertain at the time of the lofs whether any 
freight would be earned, the fame might be urged in every 
cafe of contribution, where the lofs happens in the courfc 
of the voyage; in the cafe of goods, it is uncertain M'^hat 
value is to be put upon them until the fliip arrive at her 
deffination j and yet it cannot be difputcd tliat goods are 
contributory. Neither does it make any difference in this 
cafe that the charter-party is upon a voyage out and home. 
Suppofe it had been limited to the outward voyage, what 
greater degree of certainty would there have been, at the 
time of the lofs, of the (hip’s earning freight ? If, as has 
been fuppofed, the contribution had been adjufted bcfoi*e 


pany. 


(flj % T, JR. 407. Da Cofta v. Neivnhanu 
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the freight was earned, it muft have been done upon aif 
aflumption that the voyage would be completed and the 
freight earned; and then if this a£i:ion had been brought, 
. the defendants would ftill have had the benefit of it: but 
the plaintiff would have had no right, by bringing his 
a£lion prematurely, to ouft them of that benefit. Then 
as to the voyage being divifible by the charter-party, it is 
true that the freight is to be calculated upon the home¬ 
ward cargo ; but that is only a mode of calculating the 
whole returns payable as freight for the ufe of the fliip 
out and home. The whole freight is entire under the 
contrafl, and according to the cafes cited and not dif- 
puted, the Ihip was in the courfe of earning it on the 
outward voyage. If then the freight be contributory it 
operates to the extent of that contribution as an indem¬ 
nity to the flilp-owners; and it matters not that the 
policy, under which the defendants claim to dcdudl to 
that extent, is not coextenfive with the charter-party 
under which the contribution is made ; becaufe the un¬ 
derwriters are entitled to avail themfelves of an indem¬ 
nity, from whatever fource that indemnity may arife. 
fLord Ellenborough C. J. Does it fignify at what time the 
freight is made payable ; whether immediately, or at the 
termination of the voyage, or on a contingency as here 5 
when paid muft it not contribute to an averagd, but for 
which, it would have been wholly loft 5 and will not 
fuch contribution operate in reduction of the damages ? 
The principle of Godfall v. Boldero {a) feems to govern 

this.3 

TadJyy in reply, took this diftin^Iion between Godfall 
T. Boldero and this cafe, that there the indemnity re- 


(tf) 


ceived 
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<ieived was to the full amounty fo that the whole Aibje^- 
matter of tile infurance was gone, and there was no fub- 
fifting caufe of adlion : whereas here a caufe of a( 5 );io|i 
ftill fubfiils, and the underwriters only fet up a partial 
indemnity. But although the fiiip-owner, if he receive 
contribution, may perhaps be chargeable in equity as a 
truJflec for the underwriter, it is no anfwer to an aflioii 
at la\’^; and the circumftance of the fliip-owners in this 
cafe being alfo freight-owners will not vary the law. [TiOrd 
Ellenborough C. J. If the freight-owners are liable to con¬ 
tribute to thcmfelves as fliip-owncrs, I think we mult 
intend that they will pay thcmfelves. 

Lord Ellenborough C. J. 'fhis is the cafe of an 
infurance on the outward voyage, on a fhip chartered for 
a voyage out and home; in the courfe of which outward 
voyage an average lofs has happened; and the queftion 
is, whether the freight payable under the cliarter-party 
is liable to contribute to general average. It is contended 
that the whole freight out and home is not liable: but 
the whole was a{Fe£l:cd and might have been frullraced by 
the lofs, and was eventually preferved to the owners by 
the repairs done to the fiiip. It is true indeed that if 
this action had been commenced immediately upon the 
lofs happening, it would not Iiave been open to the de# 
fehdants to fay that the plaintiff was recouped in 
damages by a contribution in refpeil of freight which at 
that time was contingent. But the cafe now before us is 
argued upon an admilTion that the freight has atSIually 
been received \ and therefore now the amount of. the da¬ 
mages muft be that of the original damage, minus the 
amount of tlie plaintiff’s contribution ; and the difficulty 
as to the outward and homeward voyage feeras to be re- 
VoL. L Z moved 
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moved by the conCtderation that the whole freight was^ 
faved by the repairs. In Godfall v. Boldero it was re- 
folvcd that a contra£^ of infurance being a contradi of 
indemnity, If the damage likely to refult from the lofs 
was obviated, the foundation of any action on the ground 
of fuch infurance was gone: and that the fource from 
which fuch indemnity was derived, was immaterial. 

Le Blanc J. The ftrefs of the argument for the plain¬ 
tiff is this, that the contribution was uncertain at the 
time of the lofs. But in all cafes of contribution to ge¬ 
neral average freight cannot at the moment of the lofs be 
received, and therefore the contribution muft be always 
uncertain ; and yet in Da Cojia v. Newnham freight was 
determined to be contributory. It is therefore not a 
decifive argument againfl; its being contributory that the 
thing does not cxift in certainty at the time of the lofs. 
The next argument is, that this infurance is not co- 
cxtenfive with the charter-party, and that the queftion is 
to be taken as if the underwriter had been called upon 
for his indemnity at the time when the voyage infured 
ended. But fuppofe in this cafe there had been an in¬ 
furance upon the homeward voyage, what difference 
would it have made whether the voyage out and home 
was infured. If it is once eftablifiied that freight is 
contributory, the freight faved muft equally contribute to 
the general average, whether the policy be upon the whole 
or only part of the voyage. 

Bavley J. Where part of a cargo is facrliiced for 
the prefervation of the reft, it becomes a fubje£l; of gene¬ 
ral average, and all the parties whofe property is thereby 
preferved are to contribute. Here the plaintiff had a 

^ vefted 
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veiled right of freight i he had. fome freight then ac¬ 
tually due, and the whole was put in hazard, and the 
whole has been ultimately earned. The difficulty raifed 
in argument is this, that a thing is not to contribute un- 
Isfs ultiniately faved, and that it was uncertain at the 
termination of the outward voyage whether the freight 
would be faved; but this freight was one entire and 
indiviiible fum payable for the ufe of the fliip out and 
home; therefore when ultimately earned, having been 
put in hazard and faved, it ought to contribute. 
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Per Curiam^ 


Judgment of nonfult. 


DoE) on the feveral and joint Demifes of John 
Henry Roaice, Tho. Wm. Roake, Georoe 
Roake, and Elizabeth Roake, againji 
Nowell, {a) 


*ruef<ftljy 
May 1 ah. 


J^JECTMENT for a meifuage, and other premifes. Devife of all the 

At the trial before Lord Ellenhorough C. J. at the laft ho^d^eilaterto 

fummer affizes for the county of Surrey^ a verdifl was /nd onWfde- 

found for the plaintiff, fubie<Sl to the opinion of the 

* * among his chit* 

Court on the following cafe : dren equally, 

Sarab Trymmer being feifed in fee of the premifes in ai, and the^r 
queftion, by her will, dated the 6th day of June 1783, Incommonr^* 
after making (amongjfl other things) a fpecific bequeft to ^” 5 ^ffhSlVr”* 
John Roah, her nephew and heir at law, dlre£led the re- 
mainder of her perfonal eftate not then mvefted in go- child and his 
vernment funds, India dock, or annuities, to be forth- at lliroI*hCT age 

of ar; and in 
C f j* j|^ 

die without ifliie, or fuch ifTuc (hall die before »i, then oyer : Held that the diildren ef 
took a Tcfted remainder.; 


(«) ThU cafe was argued at SerjeanU Ina. 

Z 2 


with 
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with laid out by her ejsecutors in the piirchafe of govern¬ 
ment fccurities, and the dividends and intereft thereof, 
. as alfo of all (locks, funds, or annuities which (liould be 
(landing in her name at her deceafe, to be from time to 
time received by them, and paid to her faid nephew 
John Roakc for his life, and at his deceafe the w’hole 
principal dividends and intereft of fuch (locks, funds, 
or annuities to be paid and transferred by her executors 
to the lawful children of John Roake, at the age of 
twenty-one, equally ; but if only one (liould attain fuch 
age, to fuch only child at fuch age : and if her faid exe¬ 
cutors (liould think proper, they were at liberty to apply 
fuch part of the dividends and intereft of fuch (locks, 
funds, or annuities as their judgment (liould diredl them 
towards the maintenance and education of fuch children 
or child till twenty-one j and if John Roake (liould leave 
no child or children lawfully begotten at his death, or 
they iliould ail die before John Roake, or the attaining 
the age of 21, then (lie gave the whole principal divi¬ 
dends and interell of luch (locks, funds and annuities, 
to and among her nephews Miles, Thomas, John and James 
Pinfold, and her nieces Sarah Pinfold and Sufannah Long¬ 
man, or fuch of them as (liould be then living. The tef- 
tatrix then devifed as follows: I give and devife all 
my freehold eftates in tlie city of London, and county of 
Surr^, or clfewherc, to my faid nephew John Roake for 
his life, on conlideration that out of the rents thereof he 
do from time to time keep fuch eftates in proper and te- 
iiantable repair, and on the deceafe of my faid nephew 
John Roake, I devife all my faid eftates {fubje£l to and 
chargeable with the payment of thirty pounds a-year to 
Ann, the wife of the faid John Roake, for her life, by even 
and quarterly payments,) to and among his children laiu- 
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fully begotten^ equally, at the age of and their heirSy 
as tenants in common. But if only one child Jhall live to 
attain ftich agCy to him or her, and his or her heirsy at his 
or her age of 'll ^ and in cafe my faid ucpheao John Roake 
(liall die iviih'jut lanvful ijfuvy or fuch lawful ijfueJhall die 
before 21, tlicn I (ievife all the faul ellates (chargeable with 
fuch annuity of 30/. a-ycar to the fiid Ann Roake for her 
life, in manner aforefaid,) to and among my faid nephews 
and nicCv-S, Alilesy ThomaSy Johuy JameSy auvl Sarah Pin^ 
fddy and Siijnnnah Longmany or fuch of them as ihall be 
tlien living, and their heirs and alligns for ever.’* The 
tcRatrix died on the 4th of December 1786, without 
having revoked or altered her will, leaving J. Roahcy the 
devifee, her heir at law, her furviving. J. Roake was then 
a widower, and had not any ifl'uc , and on the tcflatrlx’s 
dcccafe, he entered upoil the premifes. On the loth 
of Alay 1787 he married, and afterwards had the four 
Icilbrs of the plaiiitilT, h'is only children; and in AlichaeU 
mas term 1789 levied a line fur conuzance do droit, &c. 
of the premifes, with proclamations to the ufe of liimfelf 
in fee, in purfuance of a covenant contained in an inden¬ 
ture made on the 5th of November m that year. Two of 
the lelTors of the plaintitF were born before the execution 
of the indenture and levying the line above mentioned. 
In Trinity term 1797 J. Roake alfo fullered a recovery of 
the premifes to the ufe of fuch perfons as he lliould ap¬ 
point, and on 2ill Alay 1802, by deeds of Icafe and rc- 
leafe appointed the fame to the defendant In fee. J. Roake * 
was in polFelTion of the premifes, as devifee under the will 
at the date of the faid indenture and line, and died on the 
13th of February 1803, leaving the four IclTors of the 
plaintilF him furviving, being then all infants under the 
age of twenty-one years. The two- llrll leiTors of the 
. ■ Z 3 plaiiUilT 
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plaintiff have fmce attained their refpe£^ive ages of 
twenty-one yearsj fubfequently to which and before the 
date of the demifes in this ejectment an a£iuai and 
formal entry was made by the plaintiff’s leflbrs refpec- 
tively upon the premifes in qneftion for the purpofe of 
avoiding the operation of the fine and recovery. 

The queftion for the opinion of the Court is. What 
intereft (if any) the leffors of the plaintiff, the children 
of John Roahey or any of them, take under Sarah Trym- 
mer*s will ? and whether the fine pr recovery has barre4 
their title ? 


Marryat for the plaintiff, contended, that under thir 
dcvife “ to and among the children of J, Roahe equally 
at the age of 21, and their heirs,” the leffors of the 
plaintiff took a vefted remainder in fee, liable to be de- 
vcfted by the contingency of tjhcir dying under the age 
of 21 : and fo he faid it was refolved in feveral cafes ; 
viz. in Borajlon's cafe{a)y in Edwards v.Hammo 7 id{b)y 
and in Bromfield v. Crowder {c)y in the two latter of 
which, the words founded more in contingency than in 
the prefent cafe ; for the word ify which was there ufcd, 
is prima facie a word of condition {d) : and yet it was 
held in the one which was a furrender, and in the other 
which was a devife, to J, S. in remainder if he fliall live 
to attain 21, that J, 5 ., who was then an infant under 
21, took a vefted eftate. And the fame rule was 
adopted in Goodiitle v. Whitby (e), and Doe v. Moore (jf). 
And if the Court ftiould hold otherwife in this inftance, 
the freehold would pafs in a different dire£lion fropi the 

$ Lev. 132, tShow>i$B. f iV. if. 314. 

(c) I 2 V. if. 313. (i) Co. Lit. 204. (f) X JBurr. 228. 

(y) i4£/i/?|6ox. * 


perfonal 
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perfona! property, which would be manifeftly againft 
the intention of the tedatrix. Neither was it confident 
with her inteatioa of providing for the family of J»Roah, 
that if J. RoaJke, who had no children at the date of the 
•will, (hould^die before any of his children fiiould attain 
21 , they diould be altogether excluded^ or that thofe 
who had attained that age Ihould take to the cxclufion 
of thofe who were below it. If that were lb, then if 
J. Roake had died, leaving 20 children all under llie age 
of 21, the edate would notwithdatuling have gone over. 
Befides the ultimate limitation over in cafe J, Rpaie 
Ihould die without ifiuc, or fuch iffue fliould die under 
21, clearly imports that the limitation was not to take ef- 
fc£f until both thofe events concurred, and therefore if J» 
Roake died leaving ifiuc, fuch ifiue (liould take, although 
under 21, It is clear therefore that the intention of the 
tedatrix was to give to all the children of J, Roake a 
veded intered, and the circumdance of their not being 
horn at the time of her death will make no difierence, 
becauf? each would take tjie moment he came in efle; 
and therefore the words « at the age of 21” fitall be 
condrued as not importing a condition precedent to the 
veding of their edate, but a condition fubfequent, on 
ihe failure of which their edate fiiall be deveded j not 
as a defeription of the time when the children are to 
take, but of the time when the edate already veded in 
them is to become iiidefeazible. Under this yievv of the 
cafe it becomes unneceflary to notice what the efi'edl of 
the fine and recovery might ptherwife have been. 

Frejlon for the defendant. The ultimate limitatioi)* 
both of the real and perfonal edate, which are made to 
depend upoE J, Roake'% dying yvithout children, or fuch 

Z 4 children 
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children dying under 21, are clearly contingent 5 and 
therefore fliew that the teftatrix contemplated contin¬ 
gencies. And fo it is with refpe£l: to the pripr limita- 
tioij to the children of J. Roake; and there is no need 
for a difference of conftrudlion as to the devife of the 
real and perfonal eftafe. What would create a contin¬ 
gency in the one will do fo in the other. Thus a legacy 
xo A, when or at 21 is clearly contingent; although if 

it be given to A. to be paid at 21, it is not fo (a); becaufc 
* 

that is conftrued as dcbitum in prsefenti folveiidum in 
future. The fame rule applies to real eftatc ; therefore 
a devife to a vvomvni w'hen flic fliall marry (b), or to «/. S, 
when he came to the age of 25 years (r), has been 
holdcii to be coifiingcnt. Nov/ here the queftion is, 
whether the teflatrix intended that the children fliould 
have the remainder immediately, or whether the words 
which refer to the age do not import that they miiii 
arrive at that age before they can take. If they do, then 
the deftrudfion of the particular eflate before the time 
of the remainder vefting, will prevent its vefting at all. 
This queftion is not determined by Bromfield v. Crow^* 
lUr^ becaufe here the devife is not (imply “ to the 
children at 21,” which would then have refembled that 
cafe, but it goes on, “ but if only one child ftiall live 
to attain fuch age, to that one child at 21 fo that 
taking the whole together, it is in fubftance a gift to 
fuch child or children upon condition of attaining 2 r. 
It is deferiptive of the character in which the children 
muft ftand bcfo)re they can take ; not an immediate gift 
to the children as they are born, but to fuch. child only 
hs (hall attain 21 j and if it is contingent as to any ond 


(tf) Burr. 227 . per IaI. Mnnsficld. {b) Sir T. Ray. Sz. S. C. iSiJ l jj. 
(r) 10 Rep. $ 0 . Cranl’s cufe. Cro. Lliz. i.zz, ^JmJdnvTGabriel, 
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child attaining 21, it muft be fo to all, for it cannot firft 1813* 
veft in all the children, and then be devefted, fo as to give ' 

it to fuch child as ftiall attain 21. As to Boraflon's cafe, 

** Nowlll. 

and the other cafes that have been cited, they all turned 
upon the Intention of the tcftator as it was colle£l;ed in 
each particular cafe, and therefore cannot govern the 
prefcnt: but the intention muft firft be afcertained, 
and when once that is done, it is eafy to apply the rule 
of law. Looking then to the words of this will, the 
fair import of them feems to be this, that the children 
fiiould not take until they attained 21, and the devife 
being coupled with a bequeft of the pcrfonalty in the 
fame terms, the rule nofeitur a fociis will apply. In 
IDoe V. Scudamore («), and JDetm v. Bagjlianu (^), the 
words were held to create contingent remainders. 

Marryat in reply. A devife to a perfon when he 
fliall marry, is contingent; but a devife to a man when 
he fiiall attain 21, cannot be fhewn by any cafe to make 
a condition precedent; but the contrary has been fliewn 
by fcveral cafes. The rule refpcdling bequefts of per- 
fonal eftato is borrowed from the civil law, and docs not 
apply to devifes of land, or bequefts of legacies cliarge- 
able on land, in which cafes the adverbs “ when or at” 
do not amount to a condition precedent. As to the dif- 
tin^Iion taken between this cafe and Bromfield v. Crowder^ 
it has no foundation ; the devife there was to an indi¬ 
vidual if he fliould live to attain 21, which is the fame 
as the devife here to one child, if only one ihould live to 
attain that age; the meaning of which is, that the at¬ 
taining that age whether by one or more fliall preclude 
the fubfequent limitation. Doe v. Scudamore was clearly 

(4) %Bof.ir Pul. 2 ^ 9 , ^ 5 ) 6 T. J? 512. 

a cafe 
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t cafe of contingent remainder; but Lord Eldon there 
faid, that a condition is to be conftrued to be precedent 

or fubfequent according to the intent of the teftator. 

% 

Here it is apparent what that intent mull have been. 

Lord Ellekborough C. J. I think this cafe con« 
eluded by Bromjteid v. Crowder j which was very fully 
confidered. That was a devife in remainder of all the 
tedator’s eftate to J, D, Bromfield, if the faid J, D, B* 
fiiould live to attain the age of 21, but in cafe J, D. B, 
died under 2i> and C. Brmfield fhould furvive him, then 
over; and it was refolved that J. D. Bromjicld took a 
veiled eftate determinable upon the contingency of his 
dying under 21. After that decifion came the cafe of 
Doe V. Moore^ which was an immediate devife of the 
teftator’s real eftate in fee to J. Moore^ when he attained 
the,age of 21, but in cafe he died before 21, then to 
his brother, &c.: and there it was held that /. Moore 
took a vefted eftate. So that it appears whether the 
devife be in remainder or an immediate devife, there is 
no fubftantial diftinclion. Here the words of the de¬ 
vife, after the deceafe of /. Roahe^ are to and among his 
children equally at the age of 2i, but if only one child 
fhall live to attain fuch age, to fuch child at the age of 
215 and in cafe J, Roake (hall die without iffue, or fuch 
iffue {hall die before 21, then over. I fee nothing in this 
devife to diftinguilh it from the above cafes. The con¬ 
sequence is that the children muft be confidered as taking 
vefted remainders. 

f*er Curiam^ Fpftea to the Plaintiff, 
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i8ij. 


‘Thurfdayt 
May nth. 


Where, by 
agreeinmt be¬ 
tween B. and 


On the 22d of Nov. i8io, Meeli (who was at that 
time a broker at Liverpool, in partnerfhlp with one 
Gill,) by agreement of that date, made between him- 


Muller and Another, Aflignees of Meek, a 
Bankrupt, againjl Moss, {a) 

•J'ROVER for pictures, prints, houfehold furniture, 
and farming (lock, &c. Plea, general ilTue. 

At the trial before Le Blanc J., at the fpring affizes 
1812, for the county oi Lancofler, a verdieSf was found payment to him 

' J -a of a Inm ccr- 

for the plaintiffs, damages 1112/. lyr. 6t/., fubje<Sl to the tain, to convey 

1 r • r defend- 

opinioii of the Court on the following cafe : ant a dwclling- 

houte, and to 
deliver pollef- 
lion of all the 
houlcliold fur¬ 
niture and 
flock, and that 

felf and the defendant, agreed with the defendant, on after formal 

_ t,i-f polieflion dell- 

pay meiit to him or 9500/., to lurrender to the defendant, vered to the dc- 
his heirs and affigns, a dwclling-houfe and land, being 
copyhold of the manor of Waventree, then in MeeBs pof- for 

feflion, and lately purchafed by him from one Bolton, *^*^^*^ months 

' * ' ' without paying 

together with the additional buildings, and to convey to : which 

. m r • agreemenc was 

him and deliver up pofleflion of a pew yi the church, and notorious in the 

alfo all the houfehold furniture and (lock enumerated in amf*'the*^moncy 

the faid agreement, and to be comprifed in an inyen- re^endanti^and* 

tory to be made by J. S. on behalf of the defendant, fop n“aVe*^to 

whom J. S. fhould take pofleffion, and to be figned by 

r ‘ ^ ^ terwards left ux 

Afeek ; an4 it nuas cfgreed that Meek Jhould afterwards P'^deffion ac- 

* cording to the 

he allowed to remain in poffejfion for three months without agreeracnt,wh* 
r , . r r ’ became bank- 

payment of rent, he engaging to ufe carefully, and to rupt whiKl he 

deliver up the fame in good order; and that the jlefend- p° 

ant piould pay to Bolton the balaricg due to him from pifatTon of*tl[c 

Meek on the original purchafe, and the remainder of the 

' ■ • ■ Held that this 

purchafe-mpney in acceptances of Meflrs. Meek and Gill, was not a pol- 

1 Ml • 1 r I % 1 •#- . . #•' lellioii !)>' the 

•r bills indorfed by them^ if the defendant held fo much, bankrupt with¬ 
in the flat. 
ai yac, J. c, X^. 

, /xx. 
and 


(«) This cafe was argued at Serjeants' Ina. 
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and the remainder in good bills or cafli; the whole to be 
calculated as caih of the prefenttime; to deliver 

an abftra^t of the title at his eitpence<*’ 

The agreement waft'hgned on the’day of the date, and 
the transfer was* notorious in the neighbourhood and on 
the Exchs^nge at Liverpvol the day after it took place. 
On iigning the agreement the defendant paid to Meek^ 
in acceptances of Meek and GiV/, .and in bills which had 
their indorfement, 5847/. 5/. iid.\ which, with the ba¬ 
lance of the purchafe-money due to BoUotty and fubfe- 
quently paid to him by the defendant, (which proved to 
be greater than the parties at firfl: had calculated,) 
amounting to about 3200/., exceeded the fum that the 
defendant was to pay under the contraft by feveral hun¬ 
dred pounds. On the 27th of the fame month of Novem- 
ber^ J\ S. (mentioned in the agreement) met the defend¬ 
ant and Meek on the premifes, for the purpofe of making ' 
an inventory and taking formal pofleflion of the pur- 
chafed property for the defendant; which he accordingly 
did, and, in purfuance of the agreement, left Meek in 
poflelhon of the whole premifes except the wine-cellars, 
of which, after taking out a certain quantity of wine, 
by the defire of the defendant, for the confumption of 
Meek during his permitted refidence in the houfc, the 
defendant received the keys, and has had them in his 
cuitody ever fince. Meek continued in poirelfion of the 
iioufe, furniture, premifes, and ftock, purfuant to the 
agreement, until his bankruptcy, which took place with¬ 
in the three months, on the 24th December following. 
When the defendant was informed of the bankruptcy he 
fent a perfon to take pofleflion, on his behalf, of all the 
property contra^^ed for, and has kept pofleflion of the 
fame ever Cnee. The aflTignecs of Meek demanded the 

4 furni- 
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Littledale contended, that the plaintiffs were entitled 
to recover, this being fuch a poffcffion by the bankrupt 
as fell within the ftat. 21 Jac. i. c. 19. f.il. The pro¬ 
perty originally belonged to the bankrupt, and was fuf- 
fered to remain in his poffeflion after a conveyance of it 
to the defendant 5 fo that the cafe falls within the pre- 
amble, as well as the enabling claufe, of the ftatute, and 
does not admit of a doubt, which was. formerly enter¬ 
tained, but fince has been fettled (a), whether the words 
of the preamble did not rcitrain the enabling claufe. 
But it is fair to conclude that a cafe which is within the 
preamble is a fortiori within the meaning of the acf. 
TIren the bankrupt, by remaining in poffeflion by per- 
miflion of the true owner, became reputed owner, and 
gained a falfe credit, the mifehief arifing from which 
the llatutc was intended to obviate. 

Lord Ellenborough C. J. It was apart of the con- 
traiH: that the bankrupt fliould remain in poffeflion dur¬ 
ing the three months; therefore, during that period he 
was in of his own right, as owner, and not by permif- 
fion t)f the true owner j and as to his being reputed 

(tf) Jlface V. Cadellf^ Covfp. aj». 


furniture, pi£lures, printSj and ftock, from the d^etidan^ 
which he refufedio deliver 5 and fmee the bankruptcy the 
aflignees have conveyed the houfe to the defendftnti 
purfuant to the agreement. The queffion for the opinion 
of the Court is, whether the plaintiffs are entitled to re^ 
cover. If the Court fliould be of that opinion, the pr^ 
fent verdidl to (land: if of the contrary opinion, the 
verdi«fl is to be entered for the defendant. 


owner. 
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owner, the cafe ftates that the transfer was notorious. No 
perfon was deceived. BeQdes, reputed ownerihip is a 
fa£t, which ought to have been found to raife the quef- 
tion at all. It might have been a very different thing, 
if the bankrupt had retained the poflefllon without its 
being a part of the contra£I. 

Per Curianty Poflea to tlie Plaintiff. 


Scarleit was for the defendant. 


TuefJityt 
May iith. 


Bayly and Others, Affignees of Luckraft, ^ 
Bankrupt, againji Schofield and Another. 


*U'hete a trader, Fpjijg a£^ion fot moncv had and received, tried 

upon being ar- JL * 

•cited for a debt at the affizes for the county of 1812, 

f/onf\lie Scr before Chamhre J., when a vcrdi£l: was found for the 
thehoufeoT plaintiffs for 425/., fubjedt to the opinion of the Court 


another, and 
was puilued by 
the officer and 
inquired for at 
the howfc, but 
was dented and 
the door kept 
fait, and, whilfl 
he lemained 


on the following cafe: 

On the 27th of February i8ro, Luckraft being then 
a trader at Plymouthy and indebted to the defendants in 
the fum of 284/. for goods fold, the defendants drew a 
bill of exchange upon him of that date for the amount. 


ihat'he'dki it^ payable at fix months, which Luckraft accepted, but did 

for fear of other 
creditors; and 

when it was dark returned home to his own houfe and gave directions to deny him to any 
•ne that called, and continued nearly a month in his bed«chambet': Held that this con* 
ftituted one or more aft or aO$ of bankruptcy, under the words of the (latute, begin* 
»ing to keep houfe,’* or “ otherwife ablenting himfclf and a creditor of the bankrupt, 
who had i'ued out a writ againA him, and, without proceeding upon it, afterwards received 
from him a bill of exchange in part'payment pf his debt, after being apprifed that there 
had been a meeting of his creditors, and that the bankrupt’s adairs at that time were 
on|y capable of paying the demands of his creditors by inAalmeuts, although Kc was 
eflured by the bankrupt’s agent that they would come round, was liable to refund tiie 
proceeds of fuch bill to the allignees of the bankrupt, as a payment not in the ufual 
courfe of trade, and before notice of his Infolvcncy. 
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not pay when due. On the i ft of June followings Luck* 
raft being then farther indebted to the defendants in the 
fum of 562/. 12/. for other goods, fent them a bill of 
exchange of that date drawn on Harrifon for the laft- 
mentioned fum, at five months, which bill not being 
accepted, the defendants* attorney wrote to Luchraft on 
the 26th of Juiy, calling on him for payment, and de¬ 
firing the amount to be remitted by return of poft to 
prevent his farther interference. On the 9th of Augujl, 
Luchraft being then indebted to the defendants and feve- 
ral other perfons, particularly to one Henry in the 

fum of 135/*, was arrefted at his fuit, and taken by the 
officer who arrefted him to a public houfe in Plymouth^ 
at his own defire, but efcaped from the officer at the door 
of the houfe. He was immediately purfued by the offi- 
ter, but fled from him into the houfe of another perfon, 
into which the officer was certain that he entered, and 
enquired for him there, but he being denied by fome one 
within the houfe, and the door kept faft, the officer did 
not break it open, but departed and did not fee Luchraft 
afterwards, but the money for which he was fo arrefted 
was paid within three or four hours after by Luckrafft 
attorney. Afterwards on the fame Luchraft was feen by 

a perfon at the houfe whither he fled in a two pair of 
ftairs room, to whom he faid that he had been arrefted 


1813* 

Batlv V 

againfi' 

ScHonst*. 


on that day, and the debt was paid, but that he remained 


there for fear of being oppofed by fome other creditors. 
When it was dark he went home to his own houfe, and 
gave dire£fions to deny him to any body that called, and 
from that time he continued nearly a month in his bed¬ 
chamber, except coming down on Sundays for a little 
air. On the nth of Auguji a commiffion of bankrupt 
iflued againft Luchraft^ but it appearing afterwards to 


the 
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'the parties ^hb fued it out that his property was far 
xnore than {uiEcient to pay all his debts, and that Tie only" 
required time, At was not proceeded upon, but advertife- 
ments were publiihed in two of the public ncwfpapers for 
convening a meeting of his creditors on the 31ft of Augujfi 
which was accordingly held, when it was unanimoufly 
fefolved by the creditors prefent, that Luchrafti with 
the affiftance of his attorney, fliould forthwith advertife 
all his lands for fale, difpofe of all his other efFe^Sls as 
fpeedily as advifeable, colleft all monies due to his 
eftate, and divide the fame proportionably amongft his 
creditors as the proceeds fhould come to hand. Luck- 
raft and his attorney accordingly proceeded to carry 
this refolution into cfFe£^: j by advertifing the land and 
getting in ^s much of the property as poffible, with which 
many payments were made to creditors in proportion to 
their refpe£live debts. On the 2ad of Auguft Luckraff& 
attorney wrote a letter to the defendant's attorney, upon 
tlie fubje£l: of his letter to Luckraft of the 26th of July^ 
demanding payment -of the draft for 5(^2/. 12/. 9</., 
when he'apprized him of the above advertifements 
in the newfpapersj calling a meeting of the creditors 
on the 31ft inhant, and requefted the defendants 
to depute fome friend to attend that meeting . on 
their behalf. Hating that he hoped then to make it 
appear that JLtdchraffB debts were about 10,000/., and, 
his effefts Worth 14,000/., and to obtain a licence for a 
few months to arrange his affairs, and pay every one 
20J. in the pound. The letter alfo Hated Lucki-aff^ 
principal property confi^d in houfes, all of which 
were more or lei’s incuthhered, and that the great diffi¬ 
culty or delay in fettling his affairs would be in convert¬ 
ing this property, ashoufeS rti Plymouth were then really * 

^ drug, 
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a drug, but that every ftep would be taken to get rid 
of them, even at a facrihce, in order to wind up the matter. 
On the 2d of September following Luchraffs attorney not 
having heard from the defendants* attorney, wrote to the 
defendants as follows: ** So long fince as the 22d »//. I 
“ replied to your folicitor in anfwer to a letter which 
“ my client, Mr. Luckraft, had received on the fub- 
je£t of the monies due from him to you, and 
I ilated that I had by advertifement called a meeting 
of Mr. Luckraffs creditors in order to lay before them 
a general ftate of his affairs, and as 1 hoped, and 
“ which proved the cafe, to prove to them that although 
he at this time labours under a temporary embarrail^ 
ment, yet that he ftill is a very folvent man. I flattered 
myfelf I (hould have had your folicitor’s reply, con- 
taining your fentiments on the fubjeft before the 
meeting, as I had not, 1 now flate to you, the fltua- 
tion of the affairs, and what took place at the meet- 
ing, and have great pleafure in afluring you that I 
“ was there enabled, moft fatisfa£lorily, to lay before 
« them a ftatcment, (a copy whereof I now fend you,) 
which not only gave general fatisfa^fion, but drew 
“ from every one prefent (with the exception of one 
gentleman, who was a mortgagee in polTeflion for 
** about 700/., and faid he could not wait longer,) an 
immediate confent to wait a few months, not exceed- 
« ing fix, to enable Mr. Luchraft to fell his eflates and 
<< convert his other effe£l:s, and if neceifary they would 
« all agree to execute a deed to that effe£l;, but whether 
fuch will be neceffary is not, at prefent determined. 
«« The caufe of Mr. i].»r^r^*iTembarrairment is a very 
heavy and loflng contra^ he has had for two years 
paft In the vi£Iualling ofHce, to compleat which he 
VoL. 1. A. a «has 
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« has been obliged to take up fums on mortgage in 
all dire£lions. The commiflioners of the vi£luaUing 
office have, however, agreed to allow him about. 
1000/. in part remuneration of his lofTcs. The rc- 
« mainder of the 3000/., dated to be due to him from 
the vi£tualling office will be forthcoming in throe or 
four months. I am therefore to entreat your confent 
** to follow the fteps of the other creditors, and I have 
no doubt but in three or four months, or perhaps 
lefs, both you and every other creditor will be fully 
paid.** In reply to this letter the defendants wrote to 
Luckraft's attorney on the 6th of ^eptemhery acknowledg¬ 
ing its receipt, and dating that had Luckraft^s conduct 
to them been that of a fair tradefman, they would not 
have hefitated to agree to any mcafures that might be 
beneficial to himfelf and the creditors, but as it was he 

• I 

could not expe£l: much lenity from them ; that they had 
come to a determination not to fign any deed of trud, 
nor to let the bufinefs dand over for fomc months, as 


requeded, without fecurity 5 that if Luckraft could fur- 
nidi them with fuch fecurity as they might approve, to^ 
pay his debt in fix months from that time, they had no ^ 
objeftion to wait fo long, if not, the law fliould have 

» k 

its force, and he diould hear from them accordingly. 
Luckraft^^ attorney replied on the 27th of Septembery 
that he was forry the defendants were not inclined to 


grant the indulgence requeded, that''\iQ pledged himfelf to 

' I 

them that there ivas no doubt that Luckraft would be able to 


pay every one in fully and have a very cotiftieraih balante left; 
th^ he had been informed, by his agent in Londotiy that 
the defendants not only refufed to receive 300/. bn ac¬ 
count, hut threatened arrefy he would therefore 'eridc'a- 


vour to fend them one half of fhe'If debt,'if fiy 426^ 
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by return of poft, provided they would be content to wait 
three months for the remainder, by which time lie had not 
the lead doubt he fhould be quite enabled to fettle with 
them and every other creditor. By return of pod Luch- 
raft's attorney received a letter from a clerk of the defen¬ 
dants, informing him they were from home, and that his 
letter of the 27th would be laid before them on their re¬ 
turn : the letter added, that more than a week previoufiy to 
his agent’s waiting upon them with the 300/., they had 
taken out a writ againft Luckraft, On the 2d of OSlober 
the defendants* attorney wrote to Luchraft's attorney, 
that if he would remit 420/. and the cofts, together 
with the undcrflieriff’s and officer’s charges by return 
of poll, with Luckraft's note payable in London at three 
months for the balance and intereft, they would accept 
it, that this offer was made, and muff be accepted v/Ith- 
out prejudice to the defendants, if not complied with 
immediately. On the nth of OEfobor Luckraft's at¬ 
torney replied that he had been abfent from home, and 
was only juft returned, fince which he had been endea¬ 
vouring, if he could, to raife fufficient cafli of Luckraft 
to remit the 420/. and cofts, but had not been able to 
mufter quite fo much, having been obliged to pay every 
one a little as it came to hand, and as yet had paid no 
other creditor any thing like the proportion then inclofed 
for the defendants, that he had fet afide 420/, the pro¬ 
duce of a navy bill, hoping it would have fatisfied the 
defendants, and induced them not to take hoftile mea- 
fures^ but of this ftep they were to judge, and although 
he tegretted the expences of an original writ, he at the 
lame time thanked them for ftaying proceedings. The 
letter then went on thus, « I now inclofe you Meffrs. 

Symons and Co.^6 draft on Stephenfin and Co. for 

A a 1 « 


1813- 

Baylt, 
againft 

Scuofi&L»..> 



344 


CASES IN EASTER TERM 


1813. 


Baylv 

againfi 

ScttoriELii, 


** 425/., which is the moft I can at this time mufteirf 
«« and I declare to you I have not the fmalleft doubt that 
« within three months, from this time, I ftiall have fuf- 
ficient cafh pafs through my hands to be able to re- 
** mit you the full balance, and therefore {hall confider 
“ you will not prefs us to incur the additional heavy ex- 
pences of fpecial bail during the next term, as I have 
** not a (hadow of doubt but that e*er Hilary term ar- 
** rives your clients will be fully paid.*' The ‘inclofed 
bill was dated the nth of Oflober 1810, payable thirty 
days after date, and was indorfed to the defendants, 
and the value for which it was drawn was part of the 
produce of Luckraff^ eft ate, received by his attorney 
on his account, and paid by him to the drawers of the 
bill on the day of its date, as a confidcration for the 
fame, Yor the purpofe of remitting it on Luchraft^s be¬ 
half to the defendants. It was received by the defen¬ 
dants on the 13th of OBohery and was paid to them 
when due. On the 13th of October the defendants* at¬ 
torney wrote to Luckraffs attorney, defiring him to fend 
the note required in his former letter for the balance of 
the debt and cofts, and intereft then due, as well as for 
the three months the note would have to run, upon doing 
which, and paying the officer's charges, the bufinefs 
would be fettled. To this Luckraft'^ attorney replied 
on'the i^th of OBobet-y that he could not fend him the 
note payable in Londotiy as required, but had inclofed 
him Luckraffs promilTory note for 456/. being the 
amount of the balance for principal and interefl on both 
the bills of exchange, calculated to the nth of January 
next, when the note would become due, and he re- 
quefted him to return the bills of exchange, in lieu of 
which the inclofed note was Cent. The letter further 

5 flated 



IN THE Fifty-third Year of GEORGE III. 

Hated that he had calculated the intereft on the bill for 
$621, 12/. 9^/. from the day it was drawn, according to 
his fuggeftion, though in ftri£lnefs no intereft was due 
thereon till it became due, for it might be paid then, 
although acceptance had been refufed; that he hoped, 
however, if it was regularly paid (as he expe£Ied), that 
the defendants would make fome allowance to Luciraft 
on account of intereft and cofts. In purfuance of this 
letter the defendants* attorney returned the two bills. 
At the trial Li/ckrafi^s attorney was examined for the 
plaintiffs, and on crofs-examination ftated that at the 
time the bill of the nth of OEioher was paid to' the 
defendants, he allured them that Luckraft was a folvent 
man; that he believed him to be fo, and thought he 
would come round \ and that under that roprefentation 
the money was paid. On the loth of December 1810 
the former commiffion of bankrupt iffued againft Luch-^ 
raft was fuperfeded, and another commiffion dated on 
that day was iffued againft him on the petition of his 
attorney, to whom he was indebted in 700/., (as was 
admitted in the outfet of the argument, before the 9th 
of Auguji^) under which commiffion he was duly de¬ 
clared a bankrupt, and the plaintiffs afterwards chofen 
affignees, and this adlion is brought by them to recover 
the faid fum of 425/., as money had and received by tire 
defendants to their ufc as fuch affignees. 

■ X 

The queftions for the opinion of the Cdurt are, 
I ft. Whether under the above circumftances Luchraft 
committed an a£l or a£l:s of bankruptcy before the de¬ 
fendants received the faid 425/.: 2dly, Whether the 
faid 425/. was under the above circumftances really and 
bon^ fide, and in the ufual and ordinary courfe of trade 

A a 3 and 
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and dealing, received by the defendants of Luclraft 
before fuch time as they knew, underftood, or had 
notice that he was become a bankrupt, or was in infoU 
vent circumftances. If the Court fliall be of opinion 
in the negative upon the firft queftion, or in the affir¬ 
mative Upon the fecond, then the verdicfl is to be fet 
‘ afide and a noiifuit entered, otherwife the* verdi£l is to 
"ftand. 


Ba^ly for the plaintiffs, contended ^upon the ift quef- 
' tion, that Luckraft committed an a6i: of bankruptcy on 
the 9th of Auguji^ by cfcaping from the cuftody of the 
officer, taking refuge in the houfe of another, and being 
there denied, whilft the doors were kept clofe. This 
^ he faid was a “ beginning to keep houfe’* within the 
^wbirds of theftat.i/.i. r.i5.and it makes nodifference that 
‘ the houfe Where he was denied was not the houfe of the 
bankrupt; for in a cafe cited by Buller h in Colkctt y, 
"'Free'njaii(a)t the denial was at the houfe of a friend; 

znd y^t LiOtd MahsjfHelcl held it would be fufficient to 
' conftitutfe an aft of bankruptcy. The houfe in which 
‘ the bankrupt, (htits himfelfupand is denied, maybe con- 
fidered h's'Kis ildufe'for the time. And in like manner it 
yr^s veioWed in ^iJlroyd y, GWynne that a trader by 

departing from a mere temporary'refidence committed’an 
aft of bankruptcy. '^Baylcy J. That was holden an aft 
of bankruptcy undet another branch of the ftatute, viz., 
otherwife ^bfdffatlngAt all events thfte 
was a " beginning* to keep Koufe,” from the time that 
the bankrupt returned home? and gave'direftions tobe de- 






{I) i, ^ 

nied, 
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Iiiedj( and afterwards-continued (hut .up in 'hia.pwnlloufe 
for nearly, a month.' An a£Iuai denial to a creditor is 
not neceffary j if the trader fecludcs himfelf to avoid the 
importuiiity of his creditors, that will be fufiicient, accord¬ 
ing to Lord Elknhorough C. J. in Dudley v. Vaughan 
So in Robertfon v. Liddell {b)y and Williams v. Nunn (c)f 
it was held that if a trader depart tlie realm, or from 
his dwelling-lioufc, with intent to delay his creditors, 
thofe are a£l:s of bankruptcy without proof of any atSIual 
delay. And the fame doctrine holds as to “ a begin- 
“ ning to keep houfe,** becaufe it fatisfies the words, 
to the intent or whereby his cretUtors may be delayed,? 
which refer to all tlie other a£l:s of bankruptcy before 
frnumerated. .2dly, The payment was not in the ordinary 
courfe of dealing, neither was it before fuch time as the 
defendants had notice of the bankruptcy or infolvenpy 
of Liukraft ift. It was-not in the ordinary courfe- of 
tlealing, inafmuch- as the bill which was given in 
payment of the goods was renewed by another bill, 
which included iiiterell from the day when the firft 
bill was drawn j inftead of the .day wheti it became due | 
Vern&n, V*' Male (r/), Rinkerton v. Marjhall (e), and 
Bradley v. - With -refpedf to the defendants 

having notice of the infoivcney,- the whole correfpon- 
dence fliews that they had notice that the bankrupt^ 
property was under fuch embarraffments, that although 
ultimately it might prove fuflicient, yet at the time it 
was unable ito'liquidateTits debts; which is the'-very 
meaning-oT infolv-ency. - As to the bslief of the-hank* 
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rupt’s attorney, it could have no weight when oppofed 
to the faiSts which were communicated to them. 

Burroughs contr^. Neither of the a£ls relied upon as 
a£ts of bankruptcy, fall within the meaning of the 
words << beginning to keep houfe.” As to the firft it 
does not appear that the denial to the officer at the 
houfe to which Luckraft fled, was made in confequence 
of any directions given by him 5 and as to the fecond, 
although when he returned to his own houfe he gave 
directions to be denied, it is not ftated that any creditor 
called, fo that there w'as no aCtuai denial, which is the 
ufual evidence of a beginning to keep houfe. Nor have 
the words of the (latute “ otherwife abfenting himfelf,” 
been extended to a cafe like the prefent. The other 
queflion which turns upon the 19 G. 2. 32. is per¬ 

haps more properly a queflion of faCl than of law: 
that the debt was originally contraCled in the ordinary 
courfe of trade there can be no doubt; and according to 
the cafes of Calvert v. JLingardi Holmes v. Wennmg- 
ton {a)t and Con v. Morgan (^), the payment may be 
confidered fo alfo ; for it was a payment by compulfion, 
and as fuch proteCled by the flatute. And although in 
Con V. Morgan^ Chamhre J. differed from the other 
Judges, yet he admitted the authority of the preceding 
cafes. 

Roy/y in reply. In Con v. Morgan the creditor ufed 
due legal diligence in obtaining his debt, by commenc¬ 
ing an aClion againff the bankrupt and arrefting him, 
and that was the point on which the decifion turned. 

(4) % Sof.irjPul, 399. n. (I) a Bo/.&PuL 398. 

No 
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No fuch diligence was ufed in this cafe^ but on the 
contrary, time was given for payment, and intereft taken 
by way of premium for the indulgence. That decifion 
therefore does not apply ; and in Hovil v. Browning (o). 
Lord EUenhorough C. J. faid that if that cafe had been the 
fame as Cox v. Morgan he ihould have inclined to the 
opinion of Chambre J. 

Lord Ellenborough C. J. There are two points in 
this cafe referred to the confideration of the Court. 
The firft, whether Luchraft committed an a6l of bank¬ 
ruptcy on th?^th of Augujl i8io. The fa£ts refpefting 
that point are thefe; that Luchraft was arrefted upon 
procefs againlt him and taken to a public houfe, but 
cfcaped and fled from the door to another houfe, where 
he was denied, but not by his orders; and therefore that 
circumftance ftiould not be prefled. He remained 
however in the houfe until dark, intending to delay his 
creditors. I think this was not a departing from his 
dwelling-houfe, but that it was emphatically an abfenting 
himfelf within the words of the ftatute. Then comes a 
fecond a£f; when dark he returned home, the next day 
gave orders to have himfelf denied, and there continued 
nearly a month in his chamber. Indeed it has not been 
much contended that the a£f of bankruptcy is not made 
out. The next queftion, and the moft important one, is, 
whether the payment by Luchraft was a payment hon%. 
fide and in the ufual and ordinary courfe of trade, within 
the -19 G. 2., before fuch time as the defendants had 
notice that he was become bankrupt, or was in infolvent 
circumfiances. It may be admitted that they did not 

( 4 ) 


know 







^know tbathe wae a bank0u^» but how does the cft£e>ilgali^ 
with Tefpe£t %o their knowledge of hts being in infokent 
r circumftantes ? By iniblvent circumftanees isr.meant 
that a fterfon is not inm condition to pay his debts in the 
ordinary courfe^as perfonti carrying on, trade ufuaEy do. 
iiooking-at the letter of the i ith of > which in- 

clofed the bill, it emphatically fh'ews him to have been 
in infolvent circumftances. It fpeafcs of his being unable 
i’to mufter a fufficient fum, and of his having been obliged 
to pay every one a little as it came to hand. Can that 
-payment then be faid to be in the ordinary courfe, when 
a man confeffes he is obliged to pay by minute portions 
'to each of his creditors ? It is more iike a diftributidn 
under a deed of compofition, than a payment by a trader 
,appearing openly at his counter. I fhould fay that this 
' was not the mode in which a folvent man proceeds. But 
we have been prefled by arguments to flicw that this is a 
cafe where legal diligence Was ufed to enforce payment. 
That cafe has been fo much confidered, and decided by 
So many Judges, that I IhouJd be forry to fay any thing 
which might feem to caft a doubt upon it. But it is an 
/exception, and may be confldered as an anomalous cafe. 

I do not lay much ftrefs on! the circumfeance of paying 
intereft, becaufe a man who is folvent may very fairly 
pay iutcreil^ as for inllauce,. where goods^are fold upon 
. credit, and tire money not' paid until .after die timer of 
. credit is run-out, interefl: may be paid- for, futh time as 
. the credit has been exceeded.; I therefore do not think 
5 the circumftance of paying inters weighs, much ,on one 
'fide or the other j it does not import infolveUcy except as 
^far as; the. not paying at the proper takie may.bb deemed 
a circumftance of infolvency. What I principally rely 
on is the aftual ftate of'mc^pacity to pay except in fmall 

portions. 




.HPItorissa. 
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^FttoiiSyb^ moftering as'iniich as could *be r«dfetl otft of 
ithe ordinai^y. oourfef, ' In Southey y» Bufi^{a}i a 

trader who was detained in prifon for debt, font for his 
creditors and paid them all in full except one, it "was 
held'that fuch payment was not in the ordinary ^Oiirfe. 
-Neither do I think this was; here the debts were not paid 
in full; and although I do not rely on the payment of 
interefli^ yet it is an ingredient to fliew it not in the ordi- 
•nary courfe. With refpeft to the opinion of Luekrqft\$ 
attorney, that he believed him to be folvent, and that he 
-would come round, the very term “ come round” im¬ 
ports that he was not then folvent; behdes if it were 
.otherwife, .his belief can have no weight when oppofed 
^to the letters. . 



BavIt 

againjt 

ScHoriW** 


. Ghose J. I am of the (iime opinion. There were clear 
a£ts of bankruptcy committed on the 9th oi Augufl^ and 
on the following day, by the bankrupt’s fecreting himfelf 
within his own houfe. With refpedl to his being in in- 
folvent circumftances, it is true indeed that the attorney 
ftated that he believed otherwife, but his letters upon 
that fubjei^l pronounce judgment againft himfelf, Ihewing 

- that the bankrupt was infinitely diftrelTed. As to the 

- money having been paid in the ufual and ordinary courfe 

- of trade, I cannot fay that money paid by driblets by a 

- iperfon who felt himfelf to be infolvent was fuch a pay- 
vment. Then ^s to the knowledge of the party who re- 
«:ceived the money, looking at the correfpondence, it is 
: Jmpoilible to doubt whether he was ignorant of it. 


Le Bl/anc J* This is an a^kion brought by the 
u-i^fiigneed of LuckYafi againlt the defendsnitS to recover 

, , . («) J M* ^ Pull 
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1813. from them a fum of money which they received as the 

^ produce of. a bill remitted to them by the bankrupt after 

agaiaji his bankruptcy. The firft queftion is, whether a pre¬ 
vious dO: of bankruptcy had been committed 5 and then 
comes the queflion, whether the money was paid in the 
ordinary courfe of trade, and before the party who re¬ 
ceived it knew of the infolvency. With refpecl to the 
zO: of bankruptcy the fa£ls are thefe ; on the 9th of 
gt^ Luchraft was arrefted, but efcaped to the houfe of 
another, where he fhut himfelf up, fo that the officer 
arrefting could not get accefs to him. He (laid there 
during the remainder of the day expreffing his fears of 
encountering other creditors. When dark he returned 
home, and gave directions to be denied, and confined 
himfelf nearly a month in his bedchamber, with excep¬ 
tion of Sundays. There was no evidence of any actual 
denial, but a denial is not one of the adls of bankruptcy 
enumerated in the ftatutc. It has indeed been received 
as conclufive evidence, if unexplained, of an adt of bank¬ 
ruptcy, by beginning to keep houfe; but it is not the 
only evidence by which an adt of bankruptcy may be 
eftablifhed. It may be proved alfo by evidence of his 
abfenting himfelf^ or of his keeping his houfe with intent 
to delay his creditors \ as in this cafe, when upon his re¬ 
turn home, he explained his motives for fliutting himfelf 
up in his bedchamber. There is no doubt therefore that 
upon one or both of thefe grounds an aft of bankruptcy 
was committed. That brings it to the next queftion> 
whether the payment was prote£Ied as being a payment 
in the ordinary courfe of trade, and without knowledge 
of his infolvency. I fhould feel great difficulty in faying 
that this was in the ordinary courfe* The defendants 
were creditors upon a bill of exchange, which being dif- 

honored^ 
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honored, they applied for payment, and afterwards fued 
out procefs, but did not enforce it by arrefting Luchraftf 
but commenced and continued a correfpondence from 
the a 2d of Auguji to the i6th of OBober^ and on the 13 th 
of OBober received the bill in queftion in part payment of 
their debt. During that period the bankrupt's attorney 
was in the courfe of informing them of the fituation of 
his alFairi^. The queftion is, whether he was not then in- 
folvent. I take infolvency as it refpe£ts a trader to mean 
that he is not in a fituation to make his payments as 
ufual; and that it does not follow that he is not infolvent, 
becaufe he may ultimately have a furplus upon the wind¬ 
ing iip of his affairs. The letter of the 2 2d of Auguji 
refers to the advertifement in the newfpapers refpe£ting 
the bankrupt's affairs, and refpefting a meeting of his 
creditors, fo that on that day the defendants were ap¬ 
prized of thofe circumftances. That information was 
followed up by an account of what pafled at the meeting. 
The defendants ftill go on until the 13th of OBober with¬ 
out inforcing their demand by fervice of procefs, and are 
in that interval informed that the bankrupt is paying 
money to his creditors in driblets. They then receive 
the bill in queftion for part of their debt. I find great 
difficulty therefore in faying that this was a payment in tlie 
ordinary courfe of trade. There is much greater difficulty 
however in faying that the defendants did not know 
JLuckraft to be infolvent. They were from time to time 
informed of his af^irs; and the only expectation of his 
folvency that was held out to them, arofe from a fpecu- 
lation of difpofing of his houfes to advantage 5 and the 
opinion of his attorney only amounted to this, that Ijy 
management his affairs would come round; but that does 
not make a man who is unable to pay his creditors at 
the time a folvent man. 
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Bayley J. I entirely agree with my Brothers. Wlied 
Luckraft efcaped from the oIBcer, and fled to the houfe 
of a ftranger, and there remained until dark, I confider 
that as an abfenting himfelf within the meaning of the^ 
ftatute, and a complete a£l: of bankruptcy. It feeins to 
me alfo that when he returned home and remained in hia. 
bedchamber for upwards of three weeks, that amounted 
to another a£l of bankruptcy. An actual denial to a cre¬ 
ditor is not eflential to conftitute an a£l; of bankruptcy by 
beginning to keep houfe. In many cafes indeed the con*<;; 
du£t of the bankrupt is equivocal, and therefore it may¬ 
be neceffary to (hew an actual denial, but where there is 
any other diftinft and independent a£l of beginning to 
keep houfe, it is not necefiary to follow it up with the 
additional circumftance of a denial. I remember in the 


cafe of CaJIelPs bankruptcy («) it was proved that the bank¬ 
rupt left the place where he ufually fat, and retired into 
a back room up flairs, and drew the curtains, in order 
to prevent his being feen y and that was confidered a 
fuflicient a£l of bankruptcy. As to this being a pay¬ 
ment in the ordinary courfe of trade, the obje6f of the 
flatute was to proteeff thofe perfons only who received 
money under circumftances not calculated to raife fufpi- 
cion; but if any fuch circumflances occur, then they 
receive the money at their peril, and are liable to refund. 
Now here the defendants were apprized that the bankrupt' 
was. indebted to other creditors to a large amount, and', 
that he was under a general inability to make good his pay*.. 
ments to any of his creditors, and that tim«t Wm eflTeritial 
to him to enable him to arrange his affairs; and that 
when payments were made they were in part only of the 
debts. 1 agree with my Brother Le Mtane that infolvency 
means that a trader is not able to keep his general days 


(. 4 ) Tht King iTi Ssih tfftd Othtrh 
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of payment ;■ and'that he. is itdtf to be confidered. ai 
folvent becaufe poffibly his affairs may come r©undv‘» i ■ 

, Poftea to thejPlamtifiii' 


Bayi.» 

•gninjt 


Eliz. Kingdon, Execntrix, &c. Nottle* 

I , '■. '■ * 

a£lion was brought by the^plaintifiy as executrix where the 
of R.tchard K-tu^doti j and tlie declaration ftated^.that fi//y/;fjciecldi'cd 
by indentures of leaCe.and releafc of the n th and i^2th of 

May 17,80, the defendant conveyed.^*'-^^®^othcplainUtr 5 

a 4th part of certain lands tlierein particularly dcfcribed, .teftator certain v 
‘ v » lands in fee, 

with a prpvilo for redemption upon payment of 45^0/. $ .fubjea to re- 

and that the defendant covenanted for himfelf, his heirs, ptyi«cn"of"* 

executors, and adminiftrators, with. R, Kiugdorty that he 

the defendant was at the time of the execution of the in- with the tefta- 

tor that he wa* 

denture feifed of and in the premifes of a good and inde- at the time of 

fcafible effatc of inheritance in fee, fimple : and that he of the deed 

had good right to convey the fame to R» Kingdon. and anef had I'right 

hi,s heirs: and farther, that the defendant would from and a"ngned7or 

time to time, upon every reafonable requeft of R, King- 

dan, his heirs or qjffignst but at the defendant’s colls, execute ^not feifed, &c., 

_ - r 1 /• r • ’and had not a 

any farther conveyance for the purpofe of afluring and. right to convey, 

confirming the premifes to R, Kingdon^ his heirs and ,hdd ul upon* 

ajftgns i and then the following breaches were affign^d: 

firftj that the defendant was not feifed in fee at the time ^*'at the exccu« 

?^rix could not 

of the execution of the indenture ; fecondly, that tlie de-i- maintain an 

,, ' , . -aftion for fuch 

fendant ,had pot ,a^ ^hat gpod; right to conyey; .breaches of co- 
l^l^ly, that the pJaijatifF, executrix^ftcr, the death of 

fpecial damage 

to fheteftittrr in hi's lifeiime,'or that the plaintifT'claimed Ibme intcreft in the premiles. 
Co.vet>«p.t upon requeff of the tedator, his heiis or alfigns, to make further afiurance to 
the tedator, his heirs a'ncf a'fligns, and breach afligned that the plaintitf. as executrix, re* 
queded the defendant to execute a relc^fe between the defendant,, the plaintifT, and S.jI., 
for farther alTuiing the premifes to tbe ufes mentioned in the deed, which the defendant 
r^efufed without (hewing that the plaintiff claimed an intered, or to whole ufc the rc- 
idare''was to enure, or why S.A. was a party to it; wastcoiiddcred ill on fpecial de¬ 
murrer. A demurrer for caufe of misjoinder of breaches of covenant mull be to the 
whole declaration, and not to the breach alone which i« misjoined. 

. Kingdon^ 
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Kingdon, made a reafonable requefl to the defendant to 
execute an indenture between the defendant of the firft 
part> the plaintiff of the fecond part, and Samuel Afijlice 
of the third part, intended to be a releafe of the premifes 
for fuffering a common recovery for the better affuring 
and confirming the premifes to the ufes mentioned in 
the deed; and tendered the fame to the defendant for 
execution, but the defendant refufed to execute. The 
defendant demurred to the firft and fecond breaches, 
ailigning for caufes that they are affigned too generally, 
and are not fufficiently precife and certain, and that it 
does not appear that R* Ktngdon fuftained or could have 
fuftained any damage by the faid breaches of covenant, 
or either of them, nor that he was at any time interrupted 
or diflurbed in his enjoyment of the premifes conveyed 
to him by the defendant; nor that the faid Elizabeth has 
or claims any intereft in the premifes, or that fhe is heir 
at law, or affignee of the fame, or any part thereof. He 
demurred alfo to the laft breach, afligning for caufes, that 
it does not appear that the faid Elizabeth hath or claims 
to have any intereft in the premifes, as alTignee or other- 
wife, of R, KifigdoUi nor to what perfon, or for whofe 
ufe the deed of releafe was intended to enure, or why or 
for what reafon Samuel Anjlice was made a party thereto, 
nor that the faid deed of releafe was a reafonable con¬ 
veyance or alTurance in that behalf; and alfo for that the 
faid laftmentioned breach of covenant cannot by law be 
joined in the fame declaration with the other breaches 
of covenant in the faid declaration afllgned: and alfo 
for that the faid declaration as to the faid breach of cove¬ 
nant laftly afllgned is in various other refpe6is infuflicient, 
informal, and defe^ive. Joinder. 


Gifford 
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Gifford in fupport of the demurrer, took two grounds 
of objeiflion, which went to the whole declaralSon. 
FirH:, that the executrix cannot maintain an a6;ion on 
this covenant 5 but the heir fhall have it or the ailignee of 
the land. Secondly, fuppofing this aflion maintainable, 
there is a misjoinder; the two firft breaches ailigned 
being breaches which accrued in the time of the teftator; 
the laft in the time of the executrix. Upoiji the firft 
point, which was the principal one, he faid that there 
were two forts of covenants, viz. real or fuch as are an¬ 
nexed to and run with the land, and thefe defeend to the 
heir> and he alone (hall take advantage of them; and 
adly, covenants perfonal, of which the perfonal repre- 
fentative fhall take advantage. The prefent fails within 
the former defeription of covenants ; for notwithftand- 
ing the provifo for redemption, this conveyance is in fub- 
ftance a conveyance in fee; and the covenant for title 
and far<-her alTurance is annexed to the land, and will pafs 
to the heir or the affignee of the land. And although the 
covenant be with R. Ktngdon alone, without naming his 
heirs, ftill if it run with the land it fhall go to the heir, 
although he be not named ; Lougher y. Williams, (a) 
Then if in breach of this covenant a good title be not 
made, the heir, after the death of the anceftor, is thereby 
damnified, and .confequently he is the perfon entitled to 
fue, and not the executrix; for that would be converting 
real into perfonal afTets. In H.R. 145. C. it is laid 
down thus: If a man make a covenant by deed to 
another and his heirs, to infeoff him and his heirs of tlie 
manor of D., now if he will not do it, and he to whom 
the covenant is made dieth, his heir fhall have a writ of 
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covenant upon that deed/' And this is very material ttf 
the prefent queftion, becaufe the principle to be deduced 
from it is this* that notwlthftanding there be not any 
conveyance of the laud to which the covenant may be 
annexed, but the whole refts in covenant merely; yet 
when it is a covenant which regards the inheritance, it 
fliall enure to the benefit of the heir. And the cafe there 
put carries the principle farther than the prefent cafe re-> 
quires, where there is a cciiveyance of the inheritance 
with which the covenant will run^ The fafne doctrine 
will be found in Shepherd*s TouchfloriCf 171* If a fepiF- 
meat be made in fee, and the feoffor doth covenant 
to warrant the lands, or otherwife, to the feoffee and his 
heirs ; in this cafe the heir of the feoffee fhall take ad¬ 
vantage of this. As if A. covenant with B. and his 
heirs to infeoff B, and his heits of land, and B, die be¬ 
fore it be done, in this cafe his heirs fliall fake advantage 
thereof." [Lord Elknhorough C. J. It fays the heirs 
Ihall, but it does not fay the executor ftiall not. Sup- 
pofe an a£lion brought by the heir, artd then by the exe¬ 
cutor, what plea could the defendant plead ? Is there 
any cafe which negatives the right of the executor } 
No cafe has been found to that effe£f: but in BacotCs 
Ahr.{a) it isfaid, ,that covenants real defeend to tlic 
heir, and he alone (hall take advantage of them. It is 
farther laid down in Shep, Touch, 171. that “ if A,, B-, 
and C. have lands in coparcenary, and purchafe other 
lands in fee, and covenant each to the other, his heirs 
and afligns, to make fuch conveyance to the heir of him 
that (hall die firfl, of a tliird part, as he fhall devife: in 
this cafe the heir, not the executor, fhall take advantage 
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the covenant.” And this feems to have been the cafe 
of W'ootton V. Cmke (a), where it was fo adjudged on error, 
notwithftanding it was obje^tbd that die heir could not 
have an a^ioh as heir, except in refpe£i: of a right, or 
thing defcended from his anceilor, and not When nothing 
defcended, as in that cafe; for there (as it was faid) the ac¬ 
tion was not brought to recover any thing defcended, nor 
any inheritance, but damages only: but it was refolved by 
all the juftices that the heir fliould Have the adiion, for that 
the intent of the covenant v^as to have the inheritance 
conveyed to the heir, and if that covenant had been per¬ 
formed, the heir would have had the advantage of what¬ 
ever by the performance of the covenant would have 
accrued to him> and therefore he (hould have the da¬ 
mages which aCrcrued by the non-performance of the co¬ 
venant.” The fame argument applies immediately to this 
cafe. Then it may be further objefled, that if this 
a^ion be maintainable by the executor, an executor 
might recover daniages even to the full value of the land> 
and fuch damages would become a part of the perfonal 
affets, and be diftribiUable as fuch 5 and then the heir 
might alfo bring an action, and it would be difficult for 
the defendant to frame a plea which would be a bar to 
fuch a£lion 5 for how could he plead a former recovery by 
the executor of damages which would be perfonal aflets, 
to fatisfy the damages accruing to the heir by the breach 
of covenant ? Then the covenant as fet out in the de¬ 
claration is with R. Kingdon alone, without naming his exe¬ 
cutors 5 fo that the plaintiff has not even a color for bring¬ 
ing this a£l;ion : for if the executor had been named, 
it might have been faid that he was a party to the 
covenant, although even then, according to the cafe of 
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Lwgher v. Williams^ the heir would ftill have been the 
perfon entitled to maintain the a^lion; but now that fae 
is not named he is neither privy in contra^i nor in in- 
terefk. At the common law the heir or executor of a 
man feifed of a rent fervice or rent charge, &c. in fee or 
in tail had no remedy for the recovery of the arrearages 
incurred in the lifetime of the owner of fuch rent; the heir 
could not maintain debt for them, for he had nothing to 
do with the perfonal contrails of his anceftor; and the 
executor could not, becaufe he did not reprefent his tefla- 
* tor as to any contratfs relating to the freehold and inheri¬ 
tance $ but this is remedied by ftat. 32 H, 8. c, 37. {a) 
Now change only the above inftance of rent into the cove¬ 
nant in this cafe, and it will be found that there is the 
fame reafon here why the executor ihould not maintain 
this action. He was then proceeding to the fccond ground 
of obje<Sl:ion, when Bayley J. inquired whether if the laft 
breach was badly afligned it would operate as a misjoinder: 
to which it was anfwered, that a bad count in a declara¬ 
tion may neverthelefs be caufe of misjoinder. But the 
Court faid, that then the demurrer for caufe of misjoinder 
(hould have been to the whole declaration, and not as 
here to the lafl: breach of covenant only j and upon this 
the argument proceeded no farther. 


Bayly contra, admitted the lafl breach could not be fup- 
ported, for the reafons alhgned in the demurrer, (and the 
Court agreed to that) j but upon the principal point he 
urged, firft, that this was only a mortgage, and not a con¬ 
veyance of the inheritance : but the Court faid that they 
would look to it as a conveyance of tlie fee, fubjc<f.i: to a 
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power of redemption, which had hot been exercifed. He 
then contended that no cafe had been cited for the defend¬ 
ant, in wliich upon^the fame covenant as the prefent, the 
executor has been held not competent to fue : but many 
cafes are to be found, where upon fimilar covenants, ac¬ 
tions have been permitted to be maintained by him. Thus 
the cafe of Lucy v. Levington (<3), (which is alfo an an- 
fwer to another part of the argument, that the executor 
is not named in the deed,) decided that the executors, 
although not named, might fue upon a covenant for 
quiet enjoyment made with their teftator, and the rea-, 
fon given was becaufe they reprefent the perfon of their 
teftator. \Bajley J. There was another reafon alfo for that 
decifton, viz., that unlefs the executors could fue in that 
cafe, no other perfon could, becaufe the teftator. 
having been evifled in his life-time, it was faid that he 
could not have heirs or aftigns of that land.] Here alfo 
there was a breach of the cpvenent (for it was broken 
as foon as made,} in the teftator’s life-time, and the 
damages ariftng from it could not defcend ; and therefore 
the executor is the only perfon who can fue for them. 
And tills is commonly allowed to be done by the exe¬ 
cutor upon covenants for not repairing. In both cafes 
the breach of covenant at the very time of its commiilion, 
renders the eftate of lefs value in the hands of the tef¬ 
tator than it would otherwife have been \ it would fell 
for a lefs price: therefore this was an immediate da¬ 
mage to.the teftator, and although it is faid that now it 
has become the damage of tlie heir alone, non conftat 
that bis. anceftor may not have compenfated him in 
fome other way for fuch deterioration of the eftate. In 


Lucy 


3 ^*- 

1813. 

Kingdom 

againft 

Nottlb. 


(a) %Ltv. 7 , 6 . iFf/i/r. 175. S,Q* 

B b 3 



CASES IN EASTER TERM 


3<*t 


i8 ?3. 

Kingdom 

agav^. 

2)^rT(.c. 


J^uey V. Levf»gton it is true there was an €vi£^idn> hut 
that is not neceifary to conflitute a breach of covenant 
for good title; in Halmond v. Bradfiaw (a)^ there was no 
evi^lion^ but the breach aligned was, that the de£endane 
had not full power to demife ; and it was holden to ber 
well aligned, \Beyley J. .Here if it had been al¬ 
leged that the teilator was prevented from felling, per¬ 
haps the executor might have maintained the a^ion«3 
The covenant is alleged to have been broken in the 
life-time of the teftator, and in the laft cited cafe it 
was h®^ where the covenant is general, 'the 
breach may be afCgned as general as the covenant. 
[Lord Ellenborough C. J. The covenant, it is true, was 
broken, but there was no damage fufiained, in the tef- 
tator’s life-time. It has been a fort of maxim in the 
law, that an executor fo far reprefents his teftator, as 
to be entitled to maintain an adlion in refpedl of all 
perfonal contradls made with the teftator, and broken 
in his life<^time : but from Co, Litt, and the other autho¬ 
rities which have been cited, it (hould feem that in 
centrals relating to the freehold, the executor does not 
reprefent his teftator quite to that, extent. And if the 
prefent aflion could be maintained, this inconvenience 
would certainly refiilt frqm it, thatt the executor who 
could recover only nominal damages, would thereby 
preclude the heir, who is the party actually damnified, 
from recovering at all; for I am not aware of any cafe 
in which an aflion has be^n holden to be maintainable 
by the heir, after a former recovery by the executor.] 
As to the cafe of Wootton v. Cooke^ there was not any 
breach, as in this cafe, in the life-time of the teftator. 


Giffwi 
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Gifford in reply. In the cafe of Lucy v. Levhgtbftf wldch 
indeed has already received an anfwer, there was an 
evi£tion alleged in the life-time of the teftator, and no^ 
thing paired to the heir. Here, for any thing that ap¬ 
pears to the contrary, the land has dcfcended to the 
heir. The queftion then is, whether the execvutor who 
has (hewn no danlage is to recover in exclufion of the 
heir who is damnified, or whetlier both may recover 
againft the defendant. No authority has been fhewn 
for that, and it would be novel to hold that two 
aflions may be maintained on the fame breach of 
covenant. 

Lord Ellenborough C. J. This is a cafe in whi<^ 
a perfon may have formed his opinion from what is to 
be found in a book of very excellent authority, I allude 
to Camyns Digejl (a), in which it is laid down generally 
that if a man covenant with B. upon a grant or convey¬ 
ance of the inheritance, his executor may have covenant 
for damages upon a breach committed in the life-dme of 
his teftator. But when that pofition comes to be com** 
pared with Lucy v. Levlngton^ which is the authority ther^ 
cited in fupport of it, it will be found not to be borne 
out by that cafe in its generality; for in that cafe there 
was an eviOion in the life-time of die teftator, and 
therefore the damages in refpeft of fuch evi£fion, for 
which the action was then brought, were properly the 
fubjcifl of fuit and recovery by the executor ^ and no¬ 
thing defeended to the heir. But in this cafis J:here is 
no other damage than fuch as arifes from a breach of 
the defendant’s C( 3 venant that he had a good title, and 
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there is a diiSculty in admitting that the executrix can 
recover at all, without alfo aUowing her to recover to 
the full amount cf the damages for fuch defe£l: of title ; 
and in that cafe a recovery by her would bar the heir ; 
for I apprehend the heir could not afterwards maintain 
another action upon the fame breach. Had the breach 
here been affigned fpecially with a view to compenfation 
for a damage fuftained in the life-time of the teftator, 
and fo as to have left a fubjcdi of fuit entire to the 
heir, this adf ion might have gone clear of the difficulty, 
becaufe then it would not operate as a bar to the heir; 
but framed as it now is, it feems to me that it would 

Y 

Operate as a bar to his action. It is certainly a new 
point j and if I thought that more authorities could be 
found than what have been cited, which, however, from 
the induftry of the gentlemen who have argued the cafe, 
is not very probable, I fliould have paufed. But 
what has been cited from Co, Lilt,, and the other autho¬ 
rities, that the executor of a perfon who died feifed of 
a rent could not maintain an action to recover the ar¬ 
rears incurred in the life-time of his teftator, inafmuch 
as he could not reprefent his teftrator as to any contracts 
relating to the freehold and inheritance, is in a great 
degree an authority to (hew that in the prefent cafe the 
executrix does not ftand in a fituation to take advan¬ 
tage of this breach of covenant. Therefore op the prin¬ 
ciple of what is there laid down, and in the abfence of 
any damage to the teftator, which, if recovered, would 
properly form a part of hia perfonal aflets, I do not 
know how to fay that this a£Iion is maintainable. 


Le Blanc J. This adlion is brought by the execu¬ 
trix to increafe the perfonal eftate of the teftator. The 

I difficulty 
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difficulty arifes from its being affigned as a breach of 
covenant in the lifetime of the teftator. The breach af¬ 
figned is in not having a good title. But how is that 
breach (hewn to have been a damage to the teftator. 

It is not alleged that the eft ate was thereby prejudiced, 
during the lifetime of the teftator; and if after his 
deceafe any damage accrued, that would be a matter 
which concerns the heir. The diftin£lion which attends 
real and perfonal covenants with refpe£f to the courfe in 
which they go to the reprefentatives of the perfon with 
whom the covenants are made, is a clear one: real co¬ 
venants run with the land, and either go to the affignee 
of the land, or defeend to the heir, and muft be taken 
advantage of by him alone ; but perfonal covenants muft 
be fued for by the executor. Now this is a covenant on 
which after one breach has been affigned and a recovery 
had thereon, the party cannot again recover. It is not 
like a covenant for not repairing, for a breach of 
which damages may be recovered now, and again here¬ 
after, and fo toties quoties ; although even in that cafe 
there is always a difficulty in apportioning the damages. 
But here no breach from which a damage accrued to the- 
teftator is ftated at all. Yet the action is brought to in- 
creafe the perfonal eftate, which belongs to the executor ; 
when the eftate itfelf, fuch as it is, has come to the 
heir. 

Batley J. The teftator might have fued in his life¬ 
time ; but having forborne to fue, the covenant real and 
the right of fuit thereon, devolved with the eftate upon 
the heir. If this were not fo, and the executrix was 
permitted to take advantage of this breach of covenant, 
(he would be recovering damages to be afterwards dif- 
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tributed as perfonal aifatSi for that which u raally a da« 
Ki»apo» alone; and yet fuch recovery would 

be a complete bar to any a£^ion which the heir might 
bring. The cafe of Lu^y v. 'Livington ftruck -as a 
(Irong authority for the defendant: becaufe in that cafe it 
appears there was an a^lual damage accruing to the teilator 
by tho'evi£tLon> whereby he was deprived of the rents and 
profits during his life» and of courfe the perfonal eilate 
was fo far damnified. There,, as I have before ob« 
ferved, if the executor could not have fued, no other 
perfon could, becaufe the teftator having been evi 61 cd| 
there could be no heir of the land, and that was given as 
a reafon why the action was holden to be maintainable. 

l^er Curiam^ Judgment for defendant. 


PTtitte/day, 

May x^th. 

Where the 
plaintiff in 
error within 
four days after 
being ruled to 
put in better 
bail, viz. on the 
day after Hilary 
term gave no* 
tice that he 
Ihould juftify. 
the fame bail 
on the fird day 
of the enfuing 
term) and two 
days before the 
firft day of that 
term.gave no* 
tice. of frefli 
|>ail: Held 
that the latter 
pail were not 
(Entitled to juf* 
|^y, there being 


Lunn againji Leonard.. 

'P^jiLFORD oppofed the juftifytng of bail in error, 
on the ground of irregularity. Within four days 
after the allowance of writ of error, viz., on the 8th 
of Ftbruary 1813, plaintiif in error gave notice of bail. 
On the next day defendant ruled him to put in better 
baiL On the 13th of February plaintiff in error gave no¬ 
tice that he .{hould juflify the fame bail on the firft day 
of the enfuing Eqfter tenft, viz., on the 5th of May, 
On the 3d of May he* gave notice of firfb bail for the 
lit day of Eefler term. This cafe came before the 
Court on that day, when Le Blanc J., (then the 
otily Judge in court,) dire^ed that it ihould ((aud 

no rcaibn sdigned fpr the nqn-attendance of the fofiner bail. 
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ever, in order that the pradice might be It^ohfdifftp 
and fettled. 

Walfordtua^ contended, that the terms of the rule 
for better bail not having been complied with within 
four days after the fervice, the bail ought not to be per¬ 
mitted to juftify 5 that the objeft of the rule was, that 
the party (hould declare within a reafonable time the 
bail upon which he intended to rely, which obje£l; 
would be defeated if this pra£lice was allowed. The 
defendant in error would, during the whole vacation, 
be without real fecurity, as merely nominal bail might 
be put in, whom both parties might know to be infol>* 
vent, and whom the plaintiff in error nevet intended to 
juftify 5 and that it would virtually amount to giving the 
plaintiff in error the whole vacation to find bail. He relied 
on OJireich v. Wilfotk (a), which was before the Court on 

jMonday 
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(n) OsTREiCH and Another agatr^ Wilson. 

THIS was a rule calling upon the (heriff of the town and county 
•f Kingstm’ttpoH~HaUt to pay over to the piainti/Ts or their attornies 
438/. Its. 9i., levied by him under an execution at the fuit of the plain- 
tlfTi. Final judgitoent was figned on a day in lafV Trinity vacation, on 
which day notice was ferved on the plaintiff’s agent of the aUowanee 
of a writ of error, and bait was put in within the time allowed. 
The defendant’s attorney was ruled to put in better bail, of which no 
notice was taken until the ad of NoVemher^ when notice was given by 
the defendant’s attorney that two perfons would add themfelves and 
j^Aify on the lA day of Michaelmas term, and on that day the bati 
appeared* for that purpofi;, but were not permitted' by the Court 
to juAify on its being rcprefented that the defendant had not complied 
with the rule for better bail, neither would the Court give leave to 
bring the money into court to abide the event of the writ of error. 
On the 6th of Navcmher a tcAatum fi. fa. was iAlied to the AierifT, 

to which be returned io the UA Urna that he hftd levied and had the 
money. 


MbuJayt 
May xoth. 

Where the 
plaiittiff in 
error was mled 
in vacation to 
put in better 
ball, and took 
no notice of 
it until four 
days before 
the next term, 
when he gave 
notice of added 
bail for the xft 
day of the 
term: the 
Court would 
not permit th<i 
bail to juAify. 






CASES IN EASTER TERM 


1813. 

Lumn 

^mnji 

Lbqnaro. 


Monday laft, and faid that there was not any material 
diftin£lion. 

E. Lawes contr^, referred to Hickley v, Hutton («), 
B.R.^ HU. 27 Geo. 2, as in point. 


Sarrowt who Ihewed caufe, contended that by the praftice of this 
Court) if a rnie for better bail be ferved in vacation, there was no oc- 
ca^on to juftify until the next term,and he cited Tad's Prac.ii%i> and 
the cafe in the text which was then pending. 

Litiledale contra, relied upon the circumftance of the added bail 
having been reje^cd by the Court. 

I.E Blanc J. faid the calc alluded to differed from this; for there 
the party did give notice within time that he fhould jullify the fame 
bail, but before the bail could judify on the fird day of the following 
term, gave notice of other bail, fo that there he complied with the rule 
in part. 

I.ord Ellenborough C. J. obferved that in that cafe there was a 
compliance, and the only quedion was whether a fubditution after¬ 
wards is allowable. 

Fer Curiam, Rule abfolutc* 


(o) The fads in this cafe, (as appeared from a MS, note by Mr. G.- 
Wilfon^ were thefe: within four days after writ of error allowed, 
plaintiff in error gave notice of bail. Defendant ruled him to put in 
better bail: and plaintiff, within four days after this rule ferved, gave 
notice that he fhould judify the fame bail the fird day of the term. 
After the four days he gave notice of frclh bail for the fame day. 

Shfpherd contended, that this notice Ihould have been within four 
days, and that the Court was more drid in bail in error. But. 
Fuller 1 . faid, no cafe had been cited, and the principles were the 
other way, and defendant in error had fuffered no prejudice, for the 
bail could not have been judified fooner, and he had fufficient time to 
enquire. Shepherd mentioned a cale in Barnes, %ii* as applicable; but 
Buller J. faid, however that cafe might be, the pradice ot the C, F, 
was different, and would not be an authority here. Bail allowed. 


Ls Blanc 
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Le Blanc J. (the only Judge in court.) This cafe 
having been before the Court on a former day, I 
have had an opportunity of conferring with the 
other Judges, who agree with me in thinking, Aat the 
bail in queftion ought not to be permitted to juftify. 
The principle with refpefl to bail in error, and bail on 
mcfne procefs is different. As to bail in error the de¬ 
fendant in error is allowed 20 days to except againll the 
bail put in, and the mode of exception is by ferving the 
plaintiff in error with a rule for better bail. The terms 
of the rule are, “ that unlefs the plaintiff in error puts 
in better bail within four days, execution will iffue.*' 
The object then of the rule is, that the execution fliould 
not be delayed, unlefs fecurity is given for the debt. 
In this cafe the party has no bail to the (lieriff, as 
on mefne procefs; he has not any fecurity whatever, 
except the bail in error. If, therefore, the practice now 
infixed on were to prevail, the defendant in error 
would remain from the end of one term to the beginning 
of the next, with merely nominal fecurity; whereas tlie 
meaning of the rule for better bail is that the party fhall 
put in fuch better bail as he will abide by, unlefs in¬ 
deed they are prevented from juftifying by fpecial cir- 
cumftances, which muft be difclofed by affidavit at the 
time appointed for juftifying. It is reafonable that the 
rule fhould be relaxed to this extent, as it is eafy to 
conceive many circumftances under which good bail, of 
whom notice has been given fome months ago, may not 
be able to attend in order to juftify. The Court 
therefore will always be open to receive an affidavit, 
fetting forth a fufficient excufe for their non-attendance; 
but this is the utmoft extent to which this rule ought to 
•be relaxed. 


, 6 , 
18*3. > 

Lunn 

agaittfi 

LS9NAE». 


Bail rejected. 
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Mttj XAtb. 

Where the fa¬ 
ther of the 
pauper con¬ 
tracted witli 
J. S. that his 
Ion (hould be 
with him, and 
fhonld work 
with him for 
two years, and 
have what he 
j^nf, and I'fionld 
allow IS- per 
week out of his 
gains to J. S. 
via. If. for 
teaching him 
the bufinefs of 
a frame-knitter, 
^d. for the rent 
of a frame, and 
jrf. for the 
Itanding: Held 
tliat this was a 
contract of hir¬ 
ing and feivice, 
and not an ap- 
prenticclhip; 
and that the 
Ton’s hiving 
ferved under it 
V/asevidence 
that he had 
adopted the 
contract 
made by his fa¬ 
ther ; and there¬ 
fore he was en¬ 
titled to a fet- 
tlemcnt by fv\ch 
hiring and fer- 
♦ice. 


The King againji The Inhabitants of BuRBACHi 


Court of quarter feffion* for tlie county of 
Lektjiery difeharged an order for the removal of 
Mar-^ the Wife of William Timpfon, and her infant child, 
from the parifli of Bttrback to the parifh of Su Maty^ 
Birmingham^ fubjeil to the opinion of this Court on the 
following cafe. The pauper’s hufband was bom at jBir- 
mingham^ where his father was legally fettled. The 
pauper’s hufband being then unmarried, and having no 
child, his father made a verbal agreement with one 
Richard Palmer of Burhachy in the county of Leicefiery 
frame-work^knitter, that his fon fiiould be with him 
(Palmer) and ihould work with him for two years, and 
have what he got, and that he fhould allow two fliillings 
per week out of his gains to Palmery viz. one fhilling for 
his (Palnm^^) teaching him the bufinefs of a frame¬ 
work-knitter, nine-pence for the rent of a frame, and 
thrce-pcnce for the (landing of the frame. Nothing waS 
faid about his being an apprentice. The pauper’s huf¬ 
band went and ferved Palmer for two years at his houfe 
in Burhachy and liad what he earned after the two {hil¬ 
lings per week w'ere declu£lcd by Palmer, who found a 
frame and all materials, but the pauper’s hulband paid 
for the needles himfelf \ and in regular Work he earned 
about ten fliillings per week. The pauper’s hufband had 


.no right to work for any body elfe in PalmeP% frame, nor 
did he do fo to Palmer* % knowledge; he received no wages, 
and boarded and flept all the time at the houfe of his fa¬ 
ther and mother in Burhachy where he alfo had his wafli- 
ing done for him ^ and he did not do any a^ as a fervant 

^ foi 



in THt FiiTir-THiiiD Yuar of GEORGE $7! 


for Palmer by bis or^er 9 an<i on Sundays he was at his 
father’s houfe. 

Clarke and Dayrell, in fupport of the order of fefEons, 
contended that the pauper’s hufband gained a fettlement 
in Burbacb by hiring and fervice, and that this was not to 
be diftinguiihed from the cafe of Rex v. Little Bolton («) ; 
of which cafe Le Blanc J. xn R^x v. Ecclejlon {h) obferved, 
that it had never been overruled in terms nor in principle^ 
and the Court a£ted upon it in the latter cafe, although 
Lord Ellenhorou^ C. 3 . faid, that if it were res Integra, he 
might have thought oAerwife. It is true indeed that 
here it is found that the pauper’s hufband received no 


1813. 

The Kin« 

The InhaW- 
tants of 
BvaSACRo 


wages i but that only means wages in the ordinary ac* 
ceptation of the term; for the earnings which he acquired 
and retained, wuth the exception of 2 j. a-week, virtually 


amounted to wage^. Then the cafe negatives that there 
was any exprefs mention made of his being an appren¬ 
tice. Rex V. Latndon (c) is diftinguifhable \ for there a 


premium was paid. 


Reader^ BeaucUrk^ and G, Marriott, contra, infilled 
tliat there was no contra^ to bind the fon. The agree¬ 
ment, which was a verbal one, was with the father $ and 
although it is true that the fon went and ferved Under it, 
yet nothing is dated to iliew that he was originally a 
party to the contrail. [Lord Ellenborough C. 3 . inquired if 
it was to be contended that the fon, as being an infant,was 
incapable of making a contra^ ; for ifHt was, an anfwet 
was afforded by the cafe not dating any thing about his 
infancy. And if it was admitted that he might contrail, 

(#) 367 « (>) » 


then 
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then he might alfo adopt a contra£): made for him.] A 
mere fubmiffion to the feryice will not amount to an 
• adoptioil; but it muft appear that there was a mutual 
contra^ between the matter and fervant, otherwife no 
fettlemcnt will be gained. It was fo refolved in v. 
Chejlerfield {a), which cafe only differs in this refpeft, 
that here the contract was made with the father, there 
with a perfon ttanding in loco parentis. \Bayley J. The 
feffions have drawn the concluiion, and furely there was 
evidence to warrant them in fb doing.] Then as to Rex 
V. Little Boltouy Lord Kenyony in Rex v. Laindon (^), re¬ 
gretted that Lord Mansfield had not adhered to his firft 
opinion in that cafe 5 and even when it was recognized 
in Rex v. Ecclefiony Lord Kllenoorough C. J. expreffed a 
rclinttant affent to it. But Rex v. Mcclefion was fo pre- 
cifely fimilar in all its circumttances, that without over¬ 
ruling it the Court could not have decided otherwife. It 
is fair then to prefume, after what has paffed upon that 
cafe, that it will not be held to,govern any other than 
thofc within its immediate range. Now here a dittin^fion 
is obfervable, although it mutt be admitted to be a flight 
one i for in that cafe the contract was with the pauper 
himfelf 5 and that circumttance afforded a reafonable infe¬ 
rence that it was a contract of hiring and fervice, the fer¬ 
vant himfelf being the perfon who ufually makes fuch a 
contrail; but here the contrail: is with the father, who is 
naturally the party to make a contrail of apprenticeflfip. 
It is faid, that in Rex v. Laindoxy which in other refpeef s 
does not materially differ from this cafe, there was a pre¬ 
mium •, but there was no premium in Rex v. Rainham (c), 
but only a contrail by the matter to teach: and fo in fub- 

(a) 5 MU ,529. ijf) S r. R. 583. (») J £rjf, 5.1*- 

fiance 
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ilancc there is in this cafe; for the mafter was to have i/. 
a week for teaching: and in Rex v. Shinfield (a) which 
was coniidered as not amounting to a cafe of apprentice- 
fliip, it feems to have weighed much with the Court 
that there was no contract by the mafter to teach. 

Lord Ellenborough C. J. The ground of argument 
taken is, that the father was the contra£bing party, and 
could not bind the fon. It certainly cannot be contended 
that the fon would at all events be bound by the contradi 
of the father; but in every cafe if a contract be made hy 
a perfon {landing in a peculiar relation to another, on his 
behalf and for his benefit, and that other performs his 
part of the contrail, there is no authority which (hould 
reftrain me from leaving to the jury whether he did not 
adopt the contrail. It feems abfurd to fay that if a party 
contrail on my behalf that I fliould do work, and I do 
it, that the rule of omnis ratihabitio does not apply. Every 
jury upon fuch a queftion would find a previous man- 
datum evidenced by the fervice afterwards. Here the 
fon is afting as fervant 5 but if it were doubtful, the 
fefllons have drawn the conclufion, and have not fub- 
mitted to us any queilion whether he was bound by the 
contra£l. The queftion then is, whether this is a con- 

I 

tra£l of hiring and fervice, or of apprcnticeftiip. It cer¬ 
tainly cannot be called an apprenticefhip, nor does it 
bear any of its forms ; for although there is mention of 
an allowance to be made by the fon on account of the 
mafter’s teaching him the bufinefs, yet that is not pecu¬ 
liar to the contrail of apprenticeftiip : i^ enters into the 
contemplation of almoft every contra£l of hiring and fer- 
vice how far the fervant has learnt his art, or (lands in 

(a) I4£aji,su^ 

VoL. I. C c need 
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need of farther inftru£fion 5 and according to his profi¬ 
ciency a confideration is made in the rate of wages. It 
is the meafure to which each party reforts in apportion¬ 
ing the compenfation ; and if the circumftance of the 
fervant^s having to learn his art is to make a difference, 
it would change the nature of moft contrafts of hiring 
and fervdce, even in the meaneft fituations, into that of an 
apprenticefhip. As to Rea v. Little Bolton^ without fay¬ 
ing whether one quite approves the principle of that cafe, 
it is enough to fay that the Court has been fo much in 
the habit of asking upon that decifion that it would now 
be dangerous to fet it afule. I do not fay that if that cafe 
were erroneous and wholly deftitute of legal foundation, 
it would not be right to fet it afidc; but if it Hands on 
plaufible grounds, it ought not to be canvalTed too nicely. 
Tliis cafe is ftronger than Rex v. Little Bolton ; there the 
matter agreed to teach the pauper if he would work with 
him two years and a half or three years 5 fo that the 
teaching was of the very eflence of the contrail. Here 
there is no exprefs contrail by the matter to teach, only 
an allowance by the fervant out pf the earnings for teach¬ 
ing, which perhaps may amount to an implied one. I 
will not fay that an adlion might not be maintained upon 
this contract for not teaching, although upon a demurrer 
to a declaration framed upon it there might be difficulty. 
Admitting however that fuch a contract may be inferred, 
it is by no means fo clear as aflumed in argument 5 and 
even if it were, it would not be fo ftrong as Rex v. Little 
BoItoHy which was an exprefs contrail. There Lord 
Mansfield obferved upon the agreement not fpeaking of 
the pauper as an apprentice, and here there is no men¬ 
tion of apprenticefliip except as far as learning and teach¬ 
ing are ingredients in the contra^; of apprenticefliip, 

which 
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which they are alfo in almoft every contrad: of hiring 
and fervice regularly entered into. Therefore without 
faying that Rex v. Little Bolton is not law, we cannot 
hold that this is not a good hiring and fervice. 

Grose J. The queftion is, whether this is a hiring 
and fervice. I have no doubt it is. Looking at the 
agreement we may fee what was the intention of the par¬ 
ties. The intention was that the pauper’s huiband Ihould 
ferve his mafter for two years, and he accordingly did 
ferve him, and thus adopted the contradf, 

Lk Blanc J. The llatute law has enabled that a pex- 
fon may gain a fettlement by apprenticefliip or by hiring 
and fervice. But it has been decided, that if an appren¬ 
ticefliip be intended and not regularly carried into effedl, 
it cannot enure as a hiring and fervice. A variety of 
queftions therefore has arifen upon this diftindlion, whe¬ 
ther the contradt amounted to an apprenticefliip or a 
hiring and fervice; and whenever it has appeared from 
the nature of the contradl that the parties intended an 
apprenticefliip, although they have failed in perfedfing it, 
the Court has decided that it could not take efFedl: as a 
hiring and fervice. Here the feflions have determined 
this to be good as a hiring and fervice, and unlefs the 
Court fee that their conclufion is wrong, we are bound to 
confirm the order. It is not ftated in the cafe whether 
the pauper’s huiband was an adult or infant; it is merely 
ilated that he was an unmarried man having no child. 
In that fituation his father agreed with the mafter that he 
fliould be with him and work for two years, which is all 
tliat is ftated with refpedl to the fervice. The contradl; 
is made with another perfon on Ins behalf^ and he ferves 

C c % under 
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under it. That would be evidence upon which I fliould 
think a jury might infer that he adopted it. The feffions 
have fo inferred, and there is no obje£tion. If that be 
fo, then there is no material difference between this cafe 
and that of Rex v. Little Bolton: with the exception of 
names, place, and trade, the cafes are the fame. It will 
not convert this contrail into an apprenticefiiip, becaufe 
the party was defirous of improving himfelf in the trade 
in which he was to work, or even ftipulated for that pur- 
pofe. Every workman who contratfis for his labour, and 
is not perfedf in his art, is defirous of learning more, and 
it forms an ingredient in every fuch contrail:. The Court 
therefore will not upon this ground hold it an appren- 
ticefhip, unlefs they fee that fomething more th^ a hiring 
and fervice was intended. Now here it was agreed that 
the pauper’s hufband fhould work, and he did fo; and 
he was to allow fo ^ much per week to his mafler for 
teaching him; which is the only circumftance relied upon 
to fhew it an apprenticefiiip. The queflion is v/hether 
that is fufficient to fliew that the conclufion drawn by 
the fefiions was wrong \ I think not, after the cafe of 
Rex v. Little Bolton ; and even if the cafe were new*, I 
am not prepared to fay that this would give it fo much 
the color of an apprenticefiiip as to prevent this fettle- 
ment. 

Bayley J. The feffions might have trufied in this 
cafe to their own judgment, and fhould not grant cafes 
unlefs they entertain ferious doubts. They have drawn 
the conclufion, and unlefs we can fay the pretnifes do 
not warrant fuch a conclufion we ought to confirm it, 
although perhaps we might have drawn a different one. 
I do not fay however in ting c.afc that we fliould. Al- 

- lowing 
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lowing the utmoft latitude to the arguments againfli the 
order, this was at leaft a contra£t of an equivocal nature, 
:tnd the fefllons have decided upon it. I think they have 
decided rightly. 

Order of Seflions confirmed. 


1813. 
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The King againft The Inhabitants of Barnsley. 

N appeal againft an order for the removal of Robert 
G///, his wife and children, from the townfhip of 
Beirnjley to the townfhip of Killinghally both in the Weft 
Riding of the county of Torky the Court of quarter 
feftions dSharged the order, fubjeO: to the opinion of 
this Court on the following cafe : 

John Gilly the father of the pauper, was bound appren¬ 
tice by indenture, dated the firft day of December 1 764, 
to Thomas Harrifony in the townftiip of Clinty for feven 
years, and ferved five years, until his mafter died, when 


Wednefday^ 

May 13 th. 

Where y, C. 
was bound ap« 
prentice by 
indenture ia 
1764 in the 
towndiip of C.j 
and upon the 
death of liU 
mafter in 1769 
was affigned by 
the widow by 
indorfement on 
tlic indcntuie, 
whereby 
acquitted and 
ajpgved ever ker 
apprentice y. G, 
for all tbe re¬ 


in confideration of three guineas paid by William Brad- 
field he was affigned by Elizabeth Harrifony (widow of 
the faid Thomas Harrifon)y by an unftamped indorfement 
on the indenture, for the Remainder of his term in the 
words following; 

April 14th, 1769. Be it remembered, that I Eliza- 
‘‘ zabeth Harrifon of Clinty in the parlfh of Ripleyy do ac- 
quit and affign over my apprentice John Gilly for all 
the remainder of his faid apprenticefhip, unto William 


mainder of his 
apprenticcfllip, 
and y. G. 
lerved under 
fuel) adignment 
in the townfhip 
of which 
townfhip for 
the laft feven 
years had regu¬ 
larly relieved 
the family of 
y. G. w hilft 
rcHding in ano¬ 
ther pariih: 
Held tli.'it this 


Bradfield the younger, of Killinghall** (Signed) Eli- was evidence 

fefllons ought to have prefumed, after fpeh a diftance of time, that the widow was execu¬ 
trix and capable of afligoing the apprentice, and that y* G. had acquired a fettiement 
in K,t and confequently that his (bn who had gained no fettiement for himfelf was 
there fettled; and the Tefliops having drawn a contrary conciufton, this Court quafhed 
the order of feflions. 


Cc 3 


zabetk 
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^heth Harrtfon. William Bradfield, Witneffes, William 
Hays. George Clarhfon, 

No evidence was offered to ftiew that Elizabeth Harri- 
Jon was either the executrix or adminiftratrix of her huf- 
band Thomas Harrifon. John Gill went to and ferved 
William Bradfield^ as his apprentice, in KilUnghall^ till 
the expiration of his indenture. John GilVt family for 
the laft feven years has been regularly relieved by having 
his rent paid by the townfhip of Killinghally during 
which time he and his family were refiding in another 
parilh. The pauper Robert Gill has not done any to 
gain a fettlemcnt for himfelf. 


The Attorney^General and Scarlett^ in fupjPbrt of the 
order of fc(lions, admitted that a (lamp was not neceffary 
at the time of the affignment, and alfo that if the cir- 
cumftance of relief had flood by itfclf, the feffions would 
have been authorized by the cafe of Rex v. Wakefield (a) 
in drawing a conclulion different from that which they 
had come to; it having been decided in that cafe 
that relief afforded to the pauper’s father during his refi- 
dence in another parilh w'as evidence of the pauper’s 
fettlement in the parifh affording the relief: but ftill it is 
but evidence, and therefore may be rebutted by other 
circumftances. Now here it appears that the relief was 
given under a miftake of the fettlement being in Killings 
hall, for the affignment of the apprentice by E. Harrifon 
was not fuch an aflignment as would confer a fettlement. 
It does not appear that (he had any legal intereft in the 
apprentice ^ (he was not proved to have been executrix, 
and even if fhe had been, it Ihould feem from the pre- 

(«) 5 Ettfi , 335. 
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amble of ftat. 32 G. 3. c. 57., which ftatutegives a power 
to the executor to affign, that before that zGt the appren- 
ticefliip ceafed on the death of the mafter. \_Bayley J. 
cbferved that the a£l was confined to parifh apprentices.] 
It muft be admitted that in Rex v. Eaji Bridgeford {a)j 
which was before the a£l:, fuch an aflignment as the pre- 
fent was holden fufficient, and tliere it was argued as if 
the widow was to be confidered as executrix de fon tort 5 
but that argument does not feem to be confirmed by the. 
decillon in Rex v. Chirk [b) ; and fuppofe the widow had' 
been fucd as executrix, and fhe had pleaded ne unques 
executrix ; could this aflignment have been given in evi¬ 
dence to difprove fuch plea ? [Lord Ellenhorough C. J. 
The words, “ I aflign over my apprentice,” purport that 
flie had an intcreft. Le Blanc J. I fuppofe the ground 
taken at the feffions was this; that at the diftance of 40 
years from the aflignment, by which aflignment the widow 
has aflbmed to affi: as if (he had an interefl: in the ap¬ 
prentice, and after the parifli had maintained the pauper’s 
family for feven years, whilfl; refident in another parifli, 
the feflions ought not to have required adlual proof of 
her being executrix.] The feflions might draw the con- 
clufion which they have drawn, that Ihe was not execur 
trix* Befides there is another objedfion, viz. that this 
affignment was by indorfement on the deed, but it is 
not competent to aflign over a deed without a deed: 
therefore it could not be a regular aflignment without a 
deed. [Lord Ellenhorough C. J. But it might operate 
as a confent of the widow to the change of fervice. 
Bayley J. The cafe of Sk Petrox v. Stoke Fleming {c) 
fliews, that fuch aflignment need not be by deed.] 


isTj. 
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(a) Burr. S. C. ijj. {b) Burr. S, C. 78a, (c) Burr. S. €.24^* 

C c 4 Lord 
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lord Ellenbobough C. J. The only doubt is, whe¬ 
ther where the feffions have drawn a conclufion pal¬ 
pably erroneous upon two points, we (hould fend the 
cafe down again, or in eafe of the parties draw the irrc- 
fiftible conclufion ourfelves. The relief given by the 
parifli of Killinghall to the family of John Gill for feven 
years is evidence of fuch preponderating weight that I 
fliould think any Judge would dire^l a jury to find upon 
fuch evidence, (fuppofing the queftion legally to come 
before them) that Gill was by fomc means or other a 
fettled inhabitant of that parifti. It does not indeed 
amount to an elloppel; but it is cogent evidence agaiiift 
the parifh. The feflions alfo ought to have drawn a 
different conclufion on the other point. The aflignment 
(which it is admitted was not at the time required to be 
flamped) is in its form an aflignment by the widow 
as my apprentice 5” and at this diftance of time we 
will prefurae, if ncceflary, that Ihe was lawful executrix; 
or even if llie were executrix of her own wrong, ftill ac¬ 
cording to the cafe of The King v. Eajl Bridgeford^ if the 
pauper lived 40 days under that aflignment we fliould 
hold him fettled in the parilh; and one cafe is enough 
on fuch a fubjeft. 

Ber Curiam^ Order of SeflTions quaflied, 

% 

Holroyd and Hamerton were to have argued againft the 
order. 
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an order of two juftlceSj Charles Trowbridge^ his Where a pauper 

wife and children were removed from the parifli of 5c"erocn« 

Tollard Roy«I, in the county of miU, to the parifli of 

Ringwoody in the county of Hants, The fellions on j,” 

appeal confirmed the order, fubjeft to the opinion of this and had a 
* ^ . r houfe in eacht 

Court on the following cafe : in one of which 

The pauper, being legally fettled In the parifii of m^'rcfide^d, 

Tollard Royal, and renting a cottage there of the annual 

Yalue of thirty (hillings, about Eajier 1806 took a dairy 

of feven cows at feven pounds a cow for twenty weeks, and on 

the laft night 

The cows , were to be fed on^lands of upwards of ten of his holding 
pounds annual value, part lying in the parilh of Cran^ in V.^h^v^ng 

bourne, and part in the parifli of Ringwood. The pauper eedhig^Hight'in 

alfo had a fmalt houfe with the dairy fituate in the pariih he came 

to JR, to pack 

of Ringwood, in which houfe the pauper’s wife and up his furniture 

family refided during the whole twenty weeks, and the hisfamHy,****^^ 

pauper flept fometimes at Tollard Royal, and fometimes night*thwc^*** 

at Ringwood. For about twelve weeks of tlie time he 5 “*^ 

* fleep or go to 

flept at Ringwood, and about eight weeks in his cottage hed, but was 

. , occupied in 

at Tollard Royal, of which he kept pofleffion during the moving, and 

whole time. About nine o’clocic of the night before the with his family 

pauper gave up the dairy, having flept the preceding ^/tmwnbg 

night at Tollard Royal, he came to Ringwood to pack up 

his furniture, and fetch back his wife and family; and 

he paired the night there,* but did not fleep nor go to an acre”"land 

at 8/., from 
Eajier to OBo* 

lety for planting potatoes, where the land had been previouily dug by the landlord for 
that purpofe, and would not have been let for more than half that price if it had not been 
dug, was confidered as a tenement of the yearly value of 8/., although the cafe flatfd 
that in a common way an acre of focb land would not let for more than 2/. 

bed, 
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bed, but was occupied in packing up his goods. A 
waggon came about twb o’clock in the morning to take 
the goods, and the pauper, his wife and family, with 
the waggon and goods, left their houfe at Ringwood be¬ 
tween five and fix o’clock in the morning, and returned 
to their cottage zX.Tollard Royal. The pauper afterwards 
quitted this cottage, and in the fame year rented another 
cottage in the fame parifli of Tollard Royal^ for which he 
paid two guineas a-ycar, and he had the ufe of a yard 
for his hearts, pigs, and fowls to run in, for which he 
paid one pound a-year, and his landlord had the ufe of 
the yard at the fame time. Whilft he occupied this 
cottage and yard, he took nearly an acre of land in an¬ 
other parirti at the rent of eight pounds from Eafter to 0 £l:o- 
ber followings for planting potatoes. The ground had been 
dug by the landlord for 'that purpofe^ and it would not 
have been let for more than half that price if it had not been 
dug. The pauper got a good profit by his crop 5 he 
alfo took twenty-eight lug of land of another perfon, 
which was ploughed for the fame purpofe, for which he 
paid fourteen fliillings ; and during the time he rented 
thefe pieces of land, he lived with his family in his 
houfe at Tollard Royal, Other land is let in the fame 
parifli at the fanie rate, when ploughed and prepared 
ready for potatoes in li^p manner. In a common way 
an acre of fuch land would not let for more than two 
pounds, though when dug for a crop of potatoes it would 
let for eight pounds. 


W. Williams and JBarwis, in fupport of the order of 
fefiions, began by adverting to an obje^^ion which they 
faid might perhaps be made to the pauper’s fettlement 
in Ringwood, viz. that he had not flept there the laft 

night 
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night of his holding the dairy, but had merely gone thi¬ 
ther for the purpofe of removing his family, and was 
engaged in fo doing during the whole night; fo that the 
laft night of his fleeping might be contended to be the 
preceding night, when he flept at lollard Royal, and 
confequeatly his fettlement would be there: [but Lord 
Ellenhorottgh C. J. interpofed by faying that he fuppofed 
that point would hardly be made that the Court would 
not enter into minute enquiries whether the pauper 
llept, in the literal fenfe of that word ; what would 
fatisfy pernodfavit,” would be fufficient. The mate¬ 
rial qucllion was, whether he had not gained a fub- 
fequent fettlement in Tollard Royal,!^ As to that point 
they contended, that the pauper, whilft he reiided in 
the fecond cottage at Tollard Royal, did not rent a tene¬ 
ment of the yearly value of ten pounds inafmuch as 
the land which he rented for potatoes could not be 
eftimated at the value which he paid for it, but at its 
value communibus annis, which appeared by the cafe to 
be only two pounds per annum. That was the fair yearly 
value of the land, which is the criterion fixed by the 
ftatute, and therefore the tenement muft be eftimated 
according to fuch value, and not according to the rent 5 
and fo it was determined in Rex v. St. Matthew, Bethnall 
Green («), and Rex v. Hellingiy (^). Here the additional 
rent beyond two pounds was only a payment made in 
confideration of an extraordinary portion of labour be- 
ftowed upon the land by the landlord, but had nothing 
of that permanent nature which is implied in the term 
yearly value; it was fo much paid for digging the land. 
Suppofe the pauper had dug it himfelf, and by that 


(«) Murr-t S.C., S 74 t 
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means increaied its value, or that he had agreed to give 
eight pounds for it provided the landlord would dig if, 
could it be contended in either of thofe cafes that he 
had taken land of the yearly value of eight pounds ? 
Tlien it can make no fubftantial difference that the la¬ 
bour was bellowed beforehand, if it be true that the 
value of labour cannot form a component part of the 
yearly value of a tenement. If the pauper had taken 
this land by the year, he muft have left it in as good a 
(late as when he entered upon it, and then the labour 
required for that purpofc would have been fo far a reduc¬ 
tion of its value in his hands. 


Cajberd and W* Grant, contr'h, were Hopped by the 
Court. 


Grose J. (a). The only queftioii is, whether the 
pauper came to fettle on a tenement of the yearly value 
of ten pounds. Looking at the cafe, we find tliat he 
w'cnt to Tollard Royal with his family, and refided there 
more than forty days. As to the value of the tenement 
which he occupied during that time, it is exprefsly Hated 
to be above ten pounds j but it has been contended that 
the land which he rented from Eajler to OBober for 
planting potatoes might be worth eight pounds for that 
time, and yet not of that value for a year. That propo- 
fition I do not underftand, and therefore cannot aflent 
to it. 

Le Blakc J. In this cafe the pauper rented a cot¬ 
tage in Tollard Royal at two guineas a-year, during which 

(•) Lord illenhrtugh C. J. kft the epurt during the argument. 


time 
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time he alfo rented nearly an acre of land in another 1S13. 

parifh from Eajler until OBober for planting pota- xhe Kih« 
toes, at the rent of eight pounds ; which land had been 
previouOy dug by the landlord, and would not have been tantsof 
Jet for more than half that price, if it had not been fo Riwowoofi 

dug. The pauper alfo took another piece of land at 
fourteen ftiillings. All thefe premifes taken together 
at the rent for which they were let, amount to above the 
value of ten pounds. But the queftion is, whether we 
are to reduce that value by taking the land which was 
let for eight pounds at the rent for which it would have 
been worth to be let, if it had been in a different ftate \ 
or in other words, whether we are to dcdu£l from the 
rent the value of the labour bellowed by the landlord on 
the premifes before he let them. I think the Court 
muft look to what was the value of the tenement at the 
time the pauper came to fettle upon it, without confi- 
dering by what means it became of tliat value. I agree 
with the gentlemen who have argued on the other fide, 
that the value of the tenement increafed by the labour 
beftowed upon it after the letting cannot be taken into 
the account 5 as if the pauper had taken it at the rent of 
five pounds, and had beftowed labour upon it to the 
amount of. five pounds more, that would not have made 
a renting of ten pounds. But where the labour has been 
previoufly beftowed fo as to make the land fairly worth 
the rent at the time it is taken, the Court cannot feparate 
the value of that labour from that of the land. 

Baylev J. This is nothing more than a party taking 
land in 3 high ftate of cultivation, which has rendered 
it of the value agreed to be given for it at the time of 

B the 
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the taking. Nor do I think that it would have beea 
worth Jefs if it had been taken for a whole year. It is 
urged, indeed, by the counfel, that if the pauper had 
taken it for a year, he would have had to dig it himfelf, 
and then it would have been of lefs value to him than 
what was given for it for a fhortcr period; but it does not 
follow, that if he had taken it for a year, he would ne- 
ceflariJy have had to dig it. I think therefore that this 
tenement, coupled with the other property, amounts to 
a tenement of more than ten pounds a-year. 

Order of felTions quafhed (a). 


(4) See Rex \,Fiirleyf 16 Eajiy ia6. 
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The King againft The Inhabitants of Olney. 

TTHE Court of Quarter Seflions for the county of Buck- Where the pair- 

A ^ r •-i-ri per purehafed« 

ingham AiichAXgca an order of two juitices for the meflliajrefor 

removal of Richard Mayes from the pariflt of Olney y in agr^eemTnrthat 

the faid county, to the parilh of Earls Bartoriy in the aUow 

county of Northampton^ fubje<fi: to the opinion of this P"*"* 

Court on the following cafe : to remain upon 

mortgage, and 

The refpondents proved the pauper fettled at Earls ^^ch mortgage 

was accordingly 

Barton by a certificate, dated the 25th of July 1788, and maue, and i%u 
diredfed to the parifti of Olney y acknowledging him to thcV^uper*^to 
be then a legally fettled inhabitant of the parifii of Earls kcpt*Uit°titTel^ 
Barton. In order to fliew a fubfequent fettlemcnt, the 

hands, but the 

appellants proved that whilft the pauper was refiding paupir took 
in the parifli of Olney under the faid certificate, in ?efided in it 
or about the month of September 1800, and fome time ^ut^'asunabl’e 
prior to the execution of the deed of feoffment here- \be pur 

inafter mentioned, he agreed with one Michael Hindcy money, 

and afterwards 

that he, the pauper, would purchafe a mefluage be- agreed to fell 

longing to Hinde^ fituate in Olney at the fum of 52/., who thereupon 

if Hinde would allow 40/., part of the faid 52/., to re- the^orfgiJS* *** 

main upon mortgage, to which Hinde confented; and j,®" 

in purfuance thereof, by a deed of feoffment, bearing '‘P'o I'’”* the 
^ ^ ... title-deeds, and 

date the 8th of OBoher x8oq, Hindcy in confideration the remaining 

of tlie fum of 52/., therein mentioned to be paid by pcr,on\he exe- 

the pauper, conveyed to him (the pauper) in fee the conviyan^'to 

faid mefluage; and upon the deed of feoffment there which 

^ ^ time the pan- 

was indorfed a receipt for the confideration-money of quitted 

' the mefluage, 

52/., but in fact only 12/. were paid to HiW^, and the not having 

refided on it 
40 days after 

the payment of the 40/. to the original vendor: Held that the ptuper did not gain a 
tleoiept by refidenca on fuch eflate, 

remsunuig 
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remaining fum of 40/. was fecured to him by deed of 
mortgage, bearing date the 9th of OSloher 1800, by 
which the pauper, purfuant to the agreement before 
mentioned, demifed the faid mefluage to Hinde for a 
term of 1000 years, in confideration of the fum of 40/. 
in the deed of mortgage mentioned to have been paid 
by Hindt to the pauper 5 and there was a provifo for the 
deed*8 becoming void upon payment by the pauper, his 
heirs, executors, or adminiftrators, to Hinde, his execu¬ 
tors, adminiftrators, or afEgns, of the fum of 40/., with 
lawful intereft, upon the 9th of April then next cnfuing. 
The feoffment and deed of mortgage were both executed 
at the fame time, and remained, together with the title- 
deeds, in the cuftody of Hinde. The pauper imme¬ 
diately entered into poffeffion of the meffuage, and 
continued to refide therein, atid paid the intereft upon 

I 

the faid fum of 40/. to Hinde, until the execution of the 
tieeds hereinafter mentioned; but, during fuch time, 
never had the ability t^^ pay off the principal. About 
a month before the 12th of June 1812, the pauper 
agreed with one Thomas Bowden to fell to him the faid 
meffuage, in confideration of the fum of 60I., and foon 
afterwards B<nuden paid to Hinde the fum of 40/. in dif- 
charge of his mortgage, and in part of his (Bowden^^) 
purchafe-money, and received from Hinde the title- 
deeds, together with the deeds of feoffment and mortgage, 
which Hinde liad never delivered up to the pauper. 
Afterwards by indorfement on the faid*indenture of mort¬ 
gage, bearing date the 12th of June 1812, Hinde, in 
confideration of 40/. to him therein mentioned to be paid 
by the pauper, afligned the term of 1000 years to the 


pauper, and by deeds of leafe and releafe, dated re- 
fpeaivety the ijth.and 13111 of Juni 1811, the pauper 

coni 
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conveyed the meifuage to Bowden in fee for the confidera- 
tion of (Jo/.; and 20/., being the balance of the purchafe- 
money, were then paid by Bowden to the pauper. The 
indorfement and indentures of leafe and releafe were 
all executed at the fame time. The queftion for the 


1813. 


The Kim« 
Ogainji 
The Iflhabl- 
UnU of 
OtiNXT. 


opinion of the Court is, whether the pauper gained a 
fettlement in the parifli of Olney by the purchafe of the 


above eftate and rehdence. thereon. 


Bejl^ in fupport of the order of fellions, contended 
that the pauper gained a fettlement by the purchafe, it 
being a purchafe of an eftate for more than the fum of ■ 
30/., bona fide paid, although in fa£t 12/. only were paid 
at the time of the execution of the conveyance, and there¬ 
fore it was not within the flat. 9 G. i. f.7. Tlie principle 
which governed Rex v,Ttdford{a) applies to this cafe. 
That A^as a purchafe for 39/., of whicJi 9/. only were 
paid by tlie purchafe:, and the rejnainder was borrowed 
on mortgage; and it was holdea, that the cafe was not 
within the ftatute. Lord Hardwicke obferving that it 
would be hard to enquire whether the purchafer bor¬ 
rowed the money. And the fame was ruled ^in R, v. 
Chailey{b). Both thofe cafes are like the prefent in 
this, that the pauper mortgaged the premifes as a fecu- 
rity for part of the purclj^fe money; and the firft has 
this farther refemblance, that the pauper did not him- 
felf pay the remainder of the purchafe money; and al¬ 
though there it was paid immediately, and here not until 
fome years after the purchafe, ftill when ultimately dif- 
charged on the 12th of June 1812, it became abon^ fide 


(«) JBmt F. C, J7, (i) 6 T.Je. yjj. 


Vofc. I. 


Dd 


payment 
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payment of the whole fum. [.Bayley J, The pauper 
did not refide forty days after that time.] 

Grose J. (<*) The queftion is, whether this was a 
purchafc for the fum of 30/. bona fide paid, fo as to fa- 
tisfy the ftat. 9 G. i., where the purchafe was contracted 
for upon fecurity to be given for part of the purchafe 
money, and fuch part never paid by the purchafer. The 
cafe i9t fubftance that the premifes were mortgaged 

for 40/. of the purchafe money, and that that money was 
not paid. But I think that the confideration muft be bona 
fide paid at the time of the purchafe, in order to fatisfy 
the ftatute. Then it is clear that this was not a purchafe 
of an cftatc for 30/. paid at the time \ the confideration 
money having remained upon fecurity. 

*• 

Le Blanc J. The fiat. pG. i. enaCts that no per- 
fon fhall gain a fettlement by virtue of any purchafe of 
any eitate, wliereof the confideration doth not amount 
to 30/. boria ild<^ p aid. The queftion arifes on the pur¬ 
chafe. The purchafe money amounted to 52/., of which 
12/. only w'cre paid at the time, the reft was left on 
mortgage to the vendor. That circumftance diftin- 
guifiies it from the cafes cited, where the party purchaf- 
ing paid the whole money to the vendor, by borrowing 
a part aliunde; fo that there he had credit to borrow of 
others. But in Rex v. J^attingley which has not 
been cited, it was held where the purchafer con¬ 
tracted for the purchafe of a copyhold eftate for 39/.* 
which was mortgaged for 32/., and paid only 7/., and 

(«) L*rd Ellenlorottgh C. J. was abfent. {}) 
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was admitted fubje£l to the mortgage, that it was not a puT- 
chafe for 30/. bona fide paid, fo as to take it out of the lla- 
tute. That is a dire£t authority on this part of the cafe. 
But it has been argued upon a fuppofed difference, inaf- 
much as the purchafe money was ultimately paid in the 
fubfequent tranfadlion with Bowden, But how does that 
Band ? All that was done by Bowden^ when he became 
the purchafer of the eftate, was, to pay off the incum¬ 
brance in order to get the title deeds into his*"hands, 
which had never pafled from the original feller into the 
hands of the pauper. That was a payment therefore 
made by Bowden for his own benefit, and not on behalf 
of the pauper. 


1813, 
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Batley J. concurred. 


Order of Sefiions quafhedi 


Khg was to have oppofed the order. 
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Court of KING’S BENCH, 
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Eafter Term, 

In the Fifty-Third Year of the Reign of GeorCE III. 



Fomin againji Oswell and Another, 

declaration in this cafe contained fpecial counts 
in alTumpfit again ft the defendant, as broker, for 
omitting to infert in the policy a leave to carry ftmulated 
papers, the plaintift’was prevented from recover- 

ing againft the underwriters (a) ; and there were alfo the 
common counts. . 

At the trial theplaintifiTailed upon the fpecial counts; but 
to intitle himfelf to a verdict,,put in an account rendered 
by the defendant to the plaintiff, con filling of various 
items both on the debet and credit fide, with a balance 
ftruck of 4/. ly/. duo to the plaintiff; and obtained a ver¬ 
dict for that fum, which was entered on the count for 
money had and received. 

(fl; See Ofwtll and another v. Vigne^ 15 70. 

VoL. I. E c 


Thurfiaj, 

May 13ih. 

Where tlic 
plaintiff in af- 
iiimpfit failed 
to prove his 
fpecial counts, 
but upon the 
common counts 
recovered ieis 
than j/. upon 
the balance os 
an account 
which con¬ 
tained items 
both on tlie 
debet and 
credit, fide; 
Held that by 
39 and 40 Cj. 3 * 
c. 104. he v/as 
depri\cd of cods, 
ir appearinfj 
tliat the defen¬ 
dant refuitd 
and traded in 
London, 


GafeUi 
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Gafelee on a former day obtained a rule nifi to enter a 
fuggeftion on the London a£f 39 and 40 Geo. 3. c. 104. 
(local) to deprive the plaintiff of his coils, the damages 
being under 5/., and the defendant refiding and trading in 
London^ and being liable to be fummoned to the court 
of requeils. 


Marryat now fhcwed caufe, and contended that this 
cafe was not within the a£l, inafmuch as it was not a 
debt reduced by part payment before the aflion brought, 
but was in fadl reduced by a fet-off, though no notice of 
fet-off was given ; and referred to a cafe decided on the 
Southnvarh a£t {b) which he ftated to be fimilar to the 
prefent, in which it was held, that where the demand was 
founded on the balance of a larger account the cafe was 
not within the a£l. 

Gafelee referred to the two a£ls, which were different j 
the Southivark a6l" exprefsly excepting adlions brought 
for the balance of an account, whereas the London a€L 
contained no fucji exception. He alfo ftated that no evi¬ 
dence was given of the items of the account, but the 
only evidence was the account itfelf, in which the balance 
was ftruck in the hand-writing of the defendant. 


The Court thought this a cafe within the ftatute, and 
made the Rule abfolute. 


[}) Porttr T. Philpn, <4 Eafi, 344*.. 
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ToLPUTT^^«/;2/?ANNWRi.LSjExecutrix of Wells 

deceafed. (^) 


came on upon demurrer to the rejoinder; the 
declaration was upon a hill of exchange drawn by 
the plaintiff, and accepted by the defendant’s tcflator; 
the defendant pleaded that one J". Monday in Michaelmas 
term in the 5 2d year of the king, impleaded the defen¬ 
dant as executrix of Wells in a plea of debt for the fum 
of 1990/., claimed by Monday to be due and owing to 
him from the faid Wdls in his lifetime and at the time of 
his deceafe, and thereupon recovered judgment for the 
faid fum of 19^0/. to be levied in part, vix. as .to 
1250/. upon the goods and chattels of the teftator, then in 
her hands, and as to the refidue de bonis quando acciderint: 
which judgment ftill remains in force and unfatisfied ; 
the plea then alleged that at the coftimencement of this 
affion 1990/. were and ftill are due upon the judgment, 
and that fhe hath fully adminiftered, ^except goods and 
chattels of the value of 1250/. which are not fufficient to 
fatisfy the debt due on the judgment, and which are liable 
to fatisfy the fame. Replication; that before and at the 
time of obtaining the judgment in the plea mentioned, 
there was really and juftly due to Monday from the de¬ 
fendant as executrix, a^^much lefs fum of money than 
the fum of 1990/., to wit, 150/., and no more, and that 
the defendant at the time of obtaining the judgment, 
had and now hath goods and chattels of the teftator in 
her hands more than fufficient to pay the fum really due 
to Monday ; but that ’the judgment fo recovered againft 


A judgment 
cuiiteHed by atk 
executrix to a 
creditor of the 
teftator as well 
for his own debt 
as in trud for 
the debts of 
many of the 
Cl editors, can¬ 
not be pleaded 
in bar to an ac¬ 
tion brought 
againd licr by 
another credi¬ 
tor of the tef¬ 
tator. 

Pica that M. 
recovered a 
judgment 
agaiud defen¬ 
dant as exccu- 
tiix foi 1990/. 
claimed to be 
due to him from 
the tedator; 
rejoinder that 
the judgment 
wasconfclled to 
Af. for that fum 
for his own debt 
and as truftee for 
the debts of manj 
other creditors: 
Held that the 
rejoinder was a 
departure from 
the plea. 

^are, if a plea 
of judgment re 
covered mud 
date the caul'e 
of action. 


This cafe was partly argued at Serjeants Inn, 

£ e 2 


the 
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the defendant for 1990/. was recovered for that fum by 
fraud and covin between Monday and the defendant, with 
intent to defraud the plaintiff of his damages in the de¬ 
claration mentioned. 


Rejoinder; that the teftator at the time of his 
death was indebted to divers perfons, to wit, to J. 
Monday in the fum of 9/., (it tb^en proceeded to enume¬ 
rate the names of many otherj^ditors with tlie' fums al¬ 
leged to be due to each, making a total debt amounting 
to 1998/.,) which faid fevcral fums of money at the time 
of making the agreement hereafter mentioned, and the re¬ 
covery of the judgment in the plea mentioned, were wholly 
unpaid; and that the goods and chattels of the teftator in 

W'" 

the hands of the defendant being wholly infufEcient to pay 
the whole of the feveral fums due to the faid creditors, 
it was agreed between the defendant and the faid credi¬ 
tors, that fhc fliould execute a warrant of attorney to 
fecure to the ftid Monday for himfelf, and as trujlee for 
thefaid creditorsy the payment of their debts; that in 
purfuance of fuch agreement, and before the commence¬ 
ment of this fuit, the defendant did execute a warrant 
of attorney as executrix, to confefs a judgment to Mon¬ 
day (to be entered up in the manner as is fet forth in the 
defendant’s plea) for 1990/., money borrowed by the tef¬ 
tator in his life time of Monday^ with a defeazance that 
it ftiould remain in force until the feveral debts due to 
the faid creditors fliould have been fully fatisfied. The 
rejoinder then proceeded to ftate that the faid creditors 
fubferibed their names to the warrant of alitorney, and 
that their debts exceeded 1990/., for which judgment 
was obtained, and that the defendant hath fully admi- 
niftered except goods and chattels of the value of 1250/., 

* which 
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which are not fufficient to fatisfy the money due to the 
creditors who fubfcribed the faid warrant of attorney, 
and which are liable to fatisfy the fame. It then averred 
that the warrant was given and judgment recovered in 
purfuance of the agreement for the benefit of the faid 
creditors, and was not recovered by fraud and covin as 
alleged in the replication. 

Demurrer to the rejoinder, afligning for caufes, that 
the rejoinder does not fupport the plea, but is a depar¬ 
ture therefrom, inafmuch as in the plea the judgment 
alleged to have been recovered by Monday^ is Hated to 
have been recovered for 1990/., claimed by Monday to 
be due to him from the teftator in his lifetime and at 
his deceafe; wlrereas by the rejoinder it is acknow¬ 
ledged that the faid fum of money for which judgment 
was recovered by Monday^ was not wholly due to him, 
but that a fmall part thereof only was due to him, and 
the rcfidue to divers other perfons, and that the judg¬ 
ment was obtained by him as a truftee only for himfelf 
and fuch other perfons 5 and that the rejoinder is in other 
rcfpe£l:s defedlive, infufficient, and informal. 

GafeJee^ in fupport of the demurrer, made two points; 
firft, that the judgment confefled by the defendant as 
executrix, to one fimpic contradl creditor as a truftee for 
many other fimple contradl creditors, could not be 
pleaded in bar to this adlion. The only authority which 
can be faid to favor fuch a plea is what fell from 
rtnee J. in the cafe of Meux q. t. y. Howell (a) j for as to 
the cafe itfelf it cannot be deemed an authority upon this 
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point; it being a penal action brought againft the defend¬ 
ants on the* 13 EHz. c. 5. for being parties to a covinous 
judgment; which judgment was confelTed by a debtor 
for the benefit of all the creditors, and therefore affords 
a material diftincflion between that cafe and the prefent, 
where there is an exception at leaft of the prefent plain¬ 
tiff, if not of more creditors. It is clear that this judg¬ 
ment could not have been confeffed by previous agree¬ 
ment with the creditors named; inafmuch as the fum 


for which it was confeffed does not correfpond with the 
aggregate amount of their debts. So that this muft be 
taken as nothing more than a contrivance between the 
executrix and Monday to defeat the plaintiff of his 
a6:ion. It is fufficiently hard upon a creditor who has 
ufed due diligence in commencing his aftion, to find 
himfelf barred by a judgment confeffed to another cre¬ 
ditor ; this, however, the Jaw permits an executor to do, 
although it has been confidered as fomewhat of an 
anomaly. But if this judgment can be pleaded, it will 
enlarge the power of an executor to give a preference 
far beyond its former limits ; for it will enable him to 
the prejudice of any one creditor, to confefs a judgment 
to another creditor not merely for his benefit, but for 
the benefit of any number of creditors whom the exe¬ 
cutor may choofe to fele£t 5 although not one of thofe 
creditors fliall have ufed any legal diligence to obtain 
that judgment *, and it will alfo enable the executor, 
adding in concert with one creditor to commit a 
fraud on all the other creditors. Secondly, the rejoinder 
is a clear departure from the plea for dtie caufe afligned 
in the demurrer j the pica alleges the judgment to have 
been recovered for money claimed to be due to Monday 
as for his own debt; whereas in the rejoinder it s ftated 


to 
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to be for money due not only to Monday but alfo to 
feveral other creditors. And this allegation in the plea 
is material and cannot be rejefted, fo as to make the 
plea confiftent with the rejoinder : but even if it could 
be upon general demurrer, yet, where objection is taken 
upon fpecial demurrer, it cannot be confidered as 
furplufage (a). 


1813. 
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Comyny contra, in anfwer to the firft objeftion, faid 
that no cafe had been cited to fliew that it was either 
illegal or improper for an executor to confefs a judgment 
like the prefent. It is faid, indeed, that to permit fuch 
confeflion would be impofmg a hardlhip on a plaintiff, 
who has ufed due diligence for the recovery of his debt ; 
but if the teftator in his lifetime might himfelf have 
confeffed fuch a judgment, and have fubjecfed his 
property to an execution thereupon, and that, even 
after aftion brought againft him by another creditor 5 
furely the executor may give the fame preference, which 
his teftator might have given. It is true, that after 
action brought by one creditor the executor cannot pay 
the other creditors as the teftator might have done, but 
ftill he may do that indire<ffly, by means of confeffing 
a judgment which he cannot do dire£fly. It appears 
from the third refolution in Veale v. Gaiesdon {b)y that 
where a judgment is recovered againft an executor for 
a juft caufe it cannot be ftiid to be covinous, although 
it was done for the purpofe of defeating another 
creditor. So in Williams v. Foiuler (t'), which under¬ 
went three arguments, Eyre J. faid, “ there is no in- 

0 

(«) I lVilt.^%. Barlov) V, Lvani 5/r. 694. Courtenay v, SatcbivelL 
(Jf) Sr tv. Jones, 92 . (c) Sir. 4 x 0 . 
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convenience in letting executors confefs judgments ; for ‘ 
if there be a precedent debt, all is fair; if none, the 
partjrwill have them on the fraud.” Thcfe authorities 
therefore clearly ellablilh the right of an executor to 
confefs a judgment in order • to give a preference. In 
this cafe it may be alked, virhat more has the executrix 
done ? Here the executrix pleads a judgment recovered 
againll her by Af. before the commencement of the plain- 
tifPs a£lion for a fum certain; in reply to which, the plain¬ 
tiff denies that the teftator was indebted to M. in fo large a 
fum as the fum recovered. It therefore became neceflary 
for the executrix to explain how the judgment came to be 
confeffed for fo large a fum, in order to fliew that it 
bond fide : and flic has done fo ; and it is admitted 
on the pleadings, that the judgment was confelTcd for 
fair and bond fide debts: but objedlion is taken, that this 
is not a judgment confeffed to one creditor for himfelf, 
but to one on behalf of himfelf and feveral creditors. 
But if an executor has by law a right to confefs a 
judgment to a particular creditor, why may he not, 
in order to avoid a multiplicity of actions, confefs 
a judgment to one for the benefit of many? If there be 
a precedent debt, according to what was faid by Eyre J. (a) 
all is fair. So in JMit'UM v. Hoivell Eawrence J, 
was of opinion, tliat a pica by an executor, ftating 
that the teflator was indebted to A. B, and C. in fo much 
refpeclively, and that the judgment was acknowledged 
to in trull to fccure all their debts, w'ould be good. 
Lord Ketiyon alfo feems to have expreffed himfelf to the 
fame efiecl in feveral paflages cited in argument in that 
cafe, which ftiew it was his opinion that it is neither 
Ulegal nor immoral to prefer one fet of creditors to 




another. 
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another. The only cafe where the law does not 
allow fuch a preference is, where a voluntary preference 
is given by a trader in contemplation of bankruptcy. 
It is true the precife point now under difcuflion has 
not before arifen ; but it is fubmitted upon the principles 
already eflablilhed in the cafes cited, that fuch a judg¬ 
ment may be confefled by an executor, efpecially as it 
will avoid a multiplicity of actions. If this defendant 
inftead of confefling one entire judgment for the 
benefit of each, had confefled feparate judgments to 
each creditor, the plaintiff couhl not have replied per 
fraudem; and there feems to be no greater injury 
likely to arife to the plaintiff from this form of con- 
feffion than from the other. [Lord Ellenhorough C. J. 
inquired whether in pleading a judgment recovered it 
was not ufual to fiiew in pleading how the debt 
accrued.] It was confidered not to be neceffary in 
Williams v. Fowler («). It is ufual, indeed, in pleading 
judgments to (late the caufe of a^lion; but many 
precedents may be found where tlie allegation is 
Amply for a certain caufe of adlion. It is unne- 
ceffary to ftatc either the prccife fum or the caulb 
of adtion. The party pleading may rely upon the 
judgment without lliewing the confideration of it, the 
want of which fliould come of the other fide, who may 
impeach it for the fraud if there be any. On the fccond 
point, he infilled that the rejoinder was not to be taken 
as a departure, but merely as explaining and fortifying 
the plea. The plea does not contain a pofitive allega¬ 
tion that the teftutor was indebted to M, in fo much, 
but only that M- impleaded the defendant as executrix 
for fo much. Then the rejoinder fliews how he came 

(/?) Ztv, 407. 
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to fu6 for that fum which is in aid and explanation 
of the plea. But admitting it to be a departure. Hill 
it is a departure in a thing not material, which 
according to the authorities (<i) will not vitiate. 


GafeUfy in reply. Upon the principal queftion, if the 
cafe be new, the Court will paule before they faniStion 
fuch an extenfion of the eftablifhed pra£l:ice as is now con¬ 
tended for; more efpecially as the cftabliflied pra<^lice itfelf 
is an anomaly; and is the only inftance where a party 
can avail himfelf of an a£t done fubfequently to defeat 
a prior a£l;ion. To extend the pr3<Sl:icc would be 
productive of the inconvenience, of which this cafe is an 
indance; for the judgment confefled not only covers 
the whole of the prefent aflets, but alfo any future 
adets which may come to the hands of the executrix. 
As to the dictum of Lawrence J., in A 4 eux v. Honvelly 
it cannot be regarded as a judicial declfion, conclufive 
of the quedion. As to the fecond point he main¬ 
tained his former argument; but fupppfing that failed, 
he further infided, in objection to the plea, that it did 
hot date the caufe on which the debt accrued, or that 
the debt was due from the tedator at the time of his 
death; both of which fhould be dated in a plea of 
judgment recovered. In Williams v. Fowlery although 
this objedion was adverted to, the Court without much 
eonhdering it, feem to have decided the cafe upon another 
ground, viz. that the judgments were not fraudulent. 


Lord Ellenborough C. J. This is a fanciful attempt 
to introduce a novelty in the edablidied law relating to 


(<*) Ce. Lit. 304. a. Com, Dig. Plead. JT. 11. 
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executors. The law is, that an executor upon a^ion 1813^ 
brought againft him by a creditor of his- teftator has his Totrorr 
hands tied, fo that he cannot afterwards make any pay- 
ment to the prejudice of that creditor. But he has no 
direct power of accelerating a fuit inftituted by one cre¬ 
ditor, and ftill lefs have the body of creditors; that 
being the cafe, if an executor had not power to confefs 
a judgment, his operations and duties might be fufpended 
and paralized by one creditor protracting his fuit; and 
in the fame manner might the other creditors be delayer 
of their rights. The only means then which the exe¬ 
cutor has of accelerating fuch fuit is by confeffing a 
judgment. But to whom muft this be done ? To a 
creditor alone, but not to a ftranger ; there is not any 
authority to ftiew that an executor may confefs a judg¬ 
ment to a ilranger. Now in this cafe Monday is a mere 
ftranger quoad all but 9/. If then this judgment be 
good, it would go the length of enabling an executor to 
confefs a judgment to a creditor, who claimed a debt 
of IS. only, to the extent of 10,000/., provided the 
teftator’s debts amounted to fo much. W^ould this be 
beneficial either to the creditors or the executor ? Firft 
as to the executor *, fuppofing him fued afterwards by 
another creditor, he muft plead this agreement, viz. 
that it was agreed between him and the other creditors 
that he fliould execute a warrant of attorney to confefs a 
judgment to one of them for the benefit of thofe cre¬ 
ditors, and that in purfuance of fuch agreement he did 
fo execute. No doubt the agreement would be evidence 
againft thofe who fubferibed it: but is it fo clear that it 
would be evidence againft the creditor who was not a 
party to it ? If not, as probably the executor could have 
no other evidence, he would ftand in an unprotected 
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fituation with refpe£t to the creditor fuing, and neverthe- 
lefs be bound by a judgment recovered in truft, againft him. 
Then to confider what benefit would arife to the cre¬ 
ditors from having fuch a judgment 5 they would only 
acquire the benefit of a fuit in equity ; for if the truftee 
would not pay them, they mu ft refort to a court of 
equity to compel him, unlefs they could maintain 
an a£lion of afiumpfit: at all events, it would only be 
to them the firft ftep gained either for an action at law 
or fuit in equity. This, therefore, is a novelty in the 
law of executors, which would be neither beneficial to 
them nor to the creditors. As to the di£lum of Lanv^ 
rence J. in Meuse v. Howetly I think that it is at the dif- 
cretion of the executor to confefs a judgment to a 
creditor to the full extent of the debt due to him ; but 
it muft be reftrained by the amount of his debt, becaufe 
the executor is not to be charged with more than is really 
due to the creditor. So much as to the merits. As to the 
departure the cafe is equally clear. The plea is, that 
Af. impleaded the defendant in a plea of debt for 
1990/. claimed by M. to be due and owing to him. 
But no fuch fum is really claimed by Af., but on the 
contrary, he claims only 9/. 5 and fo the defendant adds 
in his rejoinder; this therefore is a clear departure as 
admitted in the rejoinder, for it appears by that, the 
debt is due to a. multiple of perfons and not to Af. 
alone as alledged in the pica. 


Grose J. I cannot think this agreement can be fup- 
ported as pleaded. It is in reality a fanciful attempt at 
novelty, and nothing more clearly fhews it than this, 
that there is no inftance of fuch a form of pleading. 
The agreement itfelf would go to defeat the whole law 

of 



IN THE Fifty-third Year of GEORGE III. 

of aflets, and to give a preference to fingle contrail 
creditors over fpecialty creditors, v^dio by ufing due 
diligence arc. entitled to a priority. Upon the other 
point, my Lord has entered very fully, and I am not 
prepared to add any thing. 

Le Blanc J. I perfe 61 :ly agree with my Brothers on 
both points. I think this is a novel attempt to introduce a 
mode of pleading different from that which has hitherto 
prevailed. Suppofe the whole of the fa^fs difclofed in 
the rejoinder had been included in the plea, — the plea 
would then have Hood thus, viz. that the teftator at his 
death was indebted to a number of perfons in different 
funis of money, and that the defendant as executrix gave 
a warrant of attorney to confefs a judgment to one of 
thofe creditors, to enure to the benefit of all, and that 
fhe had affets only to, fuch an amount, which* were not 
fufficient to pay the debts of all. Could it be cciiLonded 
that fuch a plea would be fuftainablc ? It is clear that 
where a teftator dies indebted both in fpecialty and fimple 
contraCf debts, and the ftmplc contract creditor has 
brought an a£>ion upon his debt, that the executor has 
no right to pay a creditor in equal degree; but as he 
cannot compel that creditor to proceed, he may accele¬ 
rate him by confeffing a judgment to another creditor, 
and may afterwards plead that judgment to the a£fion. 
So far the law allows : but on the other hand, a creditor 
has a right to the fruits of his diligence, and may avail 
himfelf oi the means of compelling an executor to plead 
before he can confefs a judgment; and if the executor 
fiiould pray for time to plead, he would obtain it only 
on condition of his not confeffing a judgment. The 
prefent mode of proceeding would defeat all thefe rules; 

for 
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for the executor would be enabled to plead one judgment 
once for all, which would make it nugatory ever to iinpofe 
terms upon him on his applying for further time. The 
effect alfo of this mode of pleading would be to enable 
the executor to fet up in bar of this a<Sbion the claims of 
a number of creditors, whofe debts ftill remain fimple 
contract, not altered by any thing that has been done, 
Mondayy indeed, has a higher debt, but not the other cre¬ 
ditors, although they may have a claim in equity againft 
him. Their debts therefore cannot be thus fet up. There 
is another ground alfo againft this mode of pleading, viz. 

r 

that although it is not illegal or immoral for an executor 
to confefs a judgment, yet certainly the law has ex prefled 
a great jealoufy left it (hould be made an improper ufe 
of, and on that ground it proceeds when it impofes 
terms on an executor who prays for time to plead. That 
brings it to the fecond queftion, whether this be a depart 
ture ? The plea ftates that M. impleaded the defendant 
for a fum of 1990/. claimed by M, to be due to him^ 
and that fuch proceedings were had, that he recovered 
againft the defendant the faid fum, &c.: fo that the claim is 
clearly made as for a debt of 1990/. due to himfelf. The 
rejoinder ftates, not that he claimed the fum of 1990/. as 
due to himfelf, but a fmaller fum only as due to himfelf> 
and the reft, which is the larger fiim, for the other cre¬ 
ditors, and that judgment was confefled for the benefit 
of himfelf and the other creditors. Admitting that per¬ 
haps it was not neceflary for the defendant to hare 
alleged in her plea, that M, recovered judgment upon 
a debt claimed to be due to himfelf, yet if (he* does 
make fuch allegation I cannot fay that it is immaterial 
or impertinent. The rejoinder therefore is a clear de¬ 
parture from the plea. The only authority which the 
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Batley J. I am of tlie fame opinion. This is a 
contrivance to pay the creditors through the intervention 
of Monday^ a fum of money which the executrix would 
not have been entitled to pay without hit interventipn. 
Where an adfion is brought by a creditor of the teftator 
againft his executor, the executor is reftrained from pay¬ 
ing any other creditor in equal degree except upon com- 
pulhon. That inconvenience may however be obviated 
by any of the creditors filing a bill in a court of equity 
againfi: the executor for an account, in which cafe it 
feems that all the creditors may be compelled to take an 
equal diftribution of the afiets (a ); therefore, although at 
firft fight it may feem haitd that one creditor fhould tie up 
the hands of the executor by bringing an a£fion at law, 
yet this may be remedied in equity. But this is an 
attempt not to do what equity would compel, viz. to let 
in this creditor equally with’ the reft, but to pay the reft 
to his exclufion : which cannot be done. An executor 
may, indeed, pending an aflion againft him by one crCit 
ditor, confefs a judgment to another in equal degree, 
provided he do it before he is compelled to plead to the 
e^ion; becaufe up to that extent the law allows him to 


induftry of the counfel has been able to furnifti, is a 
difftum of Lanvrence J. in Meux v. Honuelly which feems 
to me to have been thrown out rather as a queftion to 
the counfel in the courfe of the argument, to afcertain 
how far fuch a judgment would be fraudulent, than at 
an opinion of that learned judge. 1 do not therefore 
feel prefled with the weight of it as if it had been his^de- 
liberate opinion. 
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give a preference. And in many inftaiices an executor 
may give a very wife and honeft preference ; for as to 
fome he may be fatisfied of the debt, but as to others 
may require further time to confider. But this is not a 
cafe where the executrix has given a fair legal preference 
by confeffion of a judgment to the other creditors 5 for 
to whom the judgment for ippo/. was confelTed, 
Vas a creditor ohly for p/., and the other creditors were 
only fimplc contradl: creditors, and their debts did 
not become of a higher nature by the judgment con- 
fefled to Af. on their behalf. As the executrix there¬ 
fore could not have paid them herfelf, fo neither can ihe 
make M. the inllrument of doing that for her which 
(he herfelf was incompetent to do. I agree with the 
Court on the other point refpc£ling the departure, but 
the firft is the main and fubilantial quedion. 

Judgment for the Plaintiff, (a) 


(«} In tl’.c courfc of the aigumcnt Lord Ellenlorongh referred to the 
cafe of Mackreth v. yackfoity executrix, B. R. HU. 25 Cco.^. We have 
been favoured with the following note of that calc from a MS.: 

I'he dcfenflant pending this aition confelTed judgments to di/Tcrent 
creditors of the teftator, which Ihe pIeaded|Jto the adlion. No procefs 
had been fued out in the a&ions upon which the judgments were 
confelTcd. > 

Law\ for the plaintiff, moved to.fet afide thefe judgments, relying 
upon a rule of 'frin. 4 }V. ik AI. That if defendant fhali voluntarily' 
appear at the Tint of any plaintiff in any action here in court, Tuch 
appearance fliall be of none eflc£t,_ unldf^ fome procefs be fued out 
within 14 days next after fuch appei«|raiiee.r He coutended tliat fuch 
confefiion, &c. to particular creditors was ^ undue preference. 

Rer Curiant. The plaintiff who is a ftranger to thefc aftion?, is not 
entitled to take advantage of that rule without Ibme particular fraud 
which is not alleged. 


Rule refufed. 
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Graham and Another againfi Grill. 

plaintiffs fued out an original againft the defen¬ 
dant, upon an affidavit of debt, on the 31ft of 
October 1811 ; in which month the defendant left the 
kingdom, and the plaintiffs proceeded to outlawry. In De» 
member 1812, a commiffion of bankruptcy iffued againft 
the defendant; and in jf/z/iiry vacation laft he returned 
to England and furrendered to his commiffion ; and on 
a former day, in this term, obtained a rule for rcverfing 
the outlawry upon putting in bail in the alternative, i. e. 
to fatisfy the condemnation money, or to render the prin¬ 
cipal. ^ 

Taddy upon (hewing caufe, contended that 
reafonable in this cafe, that the bail fliould b^. re¬ 
quired to enter into a recognizance to fatisfy the con¬ 
demnation money abfolutely and not in the alternative, 
on account of the delay which had been caufed by the 
defendant, and becaufp this was an application to reverfe 
the outlawry upon motion* He faid there was not any 
cafe in which the Court upon motion had granted the ap¬ 
plication in the form now prayed, and he cited Matthews 
V. Gtbfon (n). The diftintlion is between reverfal upon 
motion and writ of error. - All the cafes on this fubje^f, 
with the exception of'bne’in Salkeld (b), are colleiffed in 
Havelock v. Geddes (c), where ^indeed the court allowed 
the defendant to put in bail in the alternative 5 but that 
was upon error brought, and Lord Ellenborou^h C. J. in 
delivering the judgment took the diftimSfion, faying. 
If a party afk of the Court to interfere by motion, 

(«) 8 Etji, 547. (i) Siiilk. 4^6. Symmns v. Singoe. (c) izEaji,6%%. 
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where he has no right to their interference^ but onijr 
upon error brought, they may in that cafe impofe upon 
him what terms they think juft.” 


Marryat^ contra, iniifted that there had not been any 
real delay j for if the plaintifts had recovered judgment in 
the ufual courfe, and taken the defendant’s goods in exe» 
cution, the allignees would have been entitled to recover 
them back, becaufe the of bankruptcy muft have 
been committed previoufly to the defendant’s leaving the 
kingdom, and therefore before the plaintiiFs’ a£lion. It 
is a miftake to fuppofe that the Court has not enter¬ 
tained applications of tlus kind upon motion; the old 
mode certainly was by bringing writ of error and ap¬ 
pearing in perfon, but that is difpenfed with by the 
ftat. 4 and 5 W", and M. c, 18., which was pafied for the 

more eafy reverfal of outlawries. 

\ 


Lord Ellenborough C. J. It appears to us, that 
the Court, upon motion, may exercife their diferetion, 
as to what terms they will jmpofe upon the party. 
Whether the defendant had remained in England or gone 
abroad, he would have been equally a bankrupt. It is 
rcafonable, however, that the plaintiffs fliould be put in 
ftatu quo; we think, therefore^ that upon payment of all 
cofts, including any which may have been incurred in 
the Court of Exchequer, this rule fiiould be made 

« Abfolute. 
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The Kino againft The JuIUces of Devon. 


Monday t 
May 17. 


A Rule was obtained laft term fbf a mandamus to the 
^ juftices of Devon^ to receive an appeal made againft 
a diftrefs for non-payment of a fum of money affeffed 
under the highway aft. The material faas in fupport of 
the rule were thefe; that the party affeffed having refufed 
to pay fuch affeffment, a warrant of diftrefs was figned and 
granted by two juftices on the 4th of which was 

executed upon his goods on the 12th, the party thereupon 
gave notice of appeal within fix days after the I2th of 
December. ’ At the feffions it was objeaed that the no¬ 
tice of appeal ought to have been within fix days after 
the date of the warrant and not the execution of it, and 
the feffions being of that opinion difmiffcd the appeal. 


The notice of 
appeal required 
by 13 G. 3. 
c. 78. /, 80. 
againit a diftrefs 
for non-pay¬ 
ment of a high* 
way rate, may¬ 
be within (ix 
days after the 
levy, and need 
not be within 
ilxdays'after the 
granting the 
warrant of dii^ 
trefs. The no¬ 
tice of appeal 
need not dif* 
clofe the 
grounds upon 
which the ap¬ 
pellant objed^s 
to the regula¬ 
rity of the dip 
trefs 


Harrh now contended that the juftices at feffions had 
done right, inafmuch as the notice to be given by the 
13 G. 3. c. ^8. /. 80. within fix days after the caufe of 
complaint arofe, muft he intended of the fix days fubfe- 
quent to the date of the warrant which was the real caufe 
of complaint,and notof the levy which was onlyconfequent 
upon it: the warrant was the judicial aQ; againft which the 
appeal lies. He likewife took an objeaion to the form of 
the notice, that it merely ftated that a diftrefs was made 
without difclofing die grounds upon which it was to be 
contended that the diftrefs was irregular; and he com¬ 
pared it to the cafe of notice of appeal againft poor-rates, 
where it U neceffary to ftate the grounds of appeal. 


Lord 
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Lord EllenborouGh C. J. Suppofe notice of a£i:ion 
againft a magiftrate for taking goodsi would it not be 
fufficient to ftate that he had taken the goods under a 
warrant, and that the party intended to bring an a£tion 
thereupon ? The onus lies on the other fide to (hew the 
legality of the diftrefs} the party aggrieved need not enter 
into a fpecial argument in his notice : if he point out the 
matter of the appeal, it will be fufficient without affign- 
ing fpecial caufes on which, perhaps, he might be turned 
round. Then as to the time, the party appealing was 
within fix days after he was a£fually damnified. It is 
not necclTary he fiiould appeal on the warrant 5 for non 
liquet that it will be proceeded upon. 

Fer Curiam, Rule abfolute. 


Gijfkrd was in fupport of the rule. 


Tuefduyt 

May 


WiGHTMAN againft Townroe, Dickons, Thomas 
and James Watson and Aram. 


ceafed partner 
Continued his 
fhare of the 
partnerfliip- 
property in 
trade for the 
benefit of his 


Where the ex- A SSUMPSIT againft the Defendants, for not pro- 

ecutors of a de- i- *.1 ^ 

viding money for the payment of a bill of ex* 
change, drawn by the plaintiff, at the requeft and for 
the accommodation of the defendants, with the ufual 
money-counts. At the trial before JSaftey J. at the 
infant daughter; Lent affizes i8x2, foT the CQunty of Nottingham, the 
wcrelUblVupw plaintiff recovered a verdi£l for 135!., fubjeft to the 
the acconTmil**^ Opinion of the Court upon the following cafe : 
partnerftijJ* ® defendants Townroe and Dickons entered into 

«nd paid in dif- partnetfliip with W. Watfon in the trade of maltfters. In 
partnei ftip the following year W, Waifin diedi leaving an infant daugh- 

debt; although . ^ ^ 

their names were not added to the firm, but the trade was carried on by the other part- 
under the fame firm as before, and the executors when they divided the profits and loft 
of the trade, earned the iame to the account of the infant, and took no part of the profits 
ihcanftiTCs. 

ter; 
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ler; and by his will appointed the three other defendants 
his executors, who after his death continued his fbare of 
the property in the trade l/fe bent^t of his infant 
daughter. The trade was thenceforth carried on by the 
defendants Townroe and Dickons with the other defen¬ 
dants, the execdtors, for feveral years, but under the 
fame firm of Townroe and Co. as before JV. WatforCs death ^ 
bills were drawn and accepted, and large quantities of 
barley bought in the courfeof the trade, which were manu¬ 
factured into malt for fate, and every other afl: was done 
which was neceflary to carry on the trade of malt- 
fters. In making up the accounts, the executors divided 
the profit and lofs of the bufinefs with the other partners 
Townroe and Dickons^ carrying on the bufinefs folcly for 
the benefit of the daughter of JV. JVatfony charging her 
in their account as executors with the lofs, giving her 
credit for the profits of the trade, and taking no part 
of the profits to their own ufe. The bufinefs was managed 
by Townroe^ and it did not appear that the executors 
ever interfered except in fettling the accounts. The bill 
of exchange dated in the declaration was drawn by 
the plaintiff in favour of Townroe and Co., at the 
requed of Townroe^ and for the ufe of the firm of 
Townroe and Co., {upon an undertaking which they did not 
fulfil, to provide money for it when it Ihould become due*. 
It was afterwards int^orfed by Townroe in the name of 
the firm of Townroe and Co., and was paid away in dif- 
charge of a debt of the firm. The quedion for the opinion 
of the Court is whether T and J . JVatfon^ and Aram^ 
by taking a fiiare of the profits as executors or trudeesfor 
the infant, did or did not become perfonally liable as 
partners in the trade. If the Court (hall be of opinion 

F f 3 iiTr 
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in the affirmative, the verdi£l; to ftand 5 otherwife a 
nonfuit to be entered. 

* I 

Copley for the plaintiff contended, that the executors 
were perfonally liable as partners. He obfervcd upon 
the fadls that they were executors and truilees appointed 
by the will of the teftator, and in them therefore the 
legal title to the perfonalty vetted j and they continued it 
in the trade, and received their proportion of the profits, 
and were accountable for the Ioffes; confequently they 
anfwered to the charafter of partners in every refpeft 5 
and the fubfequent difpofition of the profits in favour of 
the infant could not vary their liability. A court of law 
cannot regard truftsj and therefore whether they took 
the profits for the benefit of themfelves or that of the 
infant, their liability at law was the fame. This 
fully appears from the cafe Ex parte Garland (a), which 
although in its decifion not precifely the fame, in its 
language is decifive. There the teftator, tirho was a 
miller, diref^ed that his trade ihould be carried on by 
his widow, whom he appointed one of his executors, 
and that a certain fum ttiould be paid her out of his 
perfonal ettate for that purpofe : And the widow (exe¬ 
cutrix) having become bankrupt, the quettion was 
whether the general affets beyond the fund embarked in 
the trade were liable ; and it was holden, that they were 
not \ but upon the liability of an executor who enters 
into trade, the . language of the Lord Chancellor 
is extremely ftrong. He fays, the cafe of an executor 

is very hard. He becomes liable, as perfonally re- 
«« fponfible, to the extent of all his own property,,and alfo 


(4) 10 


« in 
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** in£ his perfon, and may be proceeded againft as a bank- 
rupt, although he be but a tniftee.” And although 
it may be Caid In that cafe the executrix carried on 
trade in her own name, which is not the cafe of thefe 
executors; ilili an executor may become liable as a 
partner in trade by embarking his property, and {haring 
in the profits and lofles of fuch trade, as well as 
by making himfelf oilenfibly a partner. And it will be 
found that the language of the Lord Chancellor was 
general, and not confined to the refponfibility alone of 
an executor, which arifes ftom his holding himfelf out 
to the world as a partner. So in Barker v. Parker (a), 
Lord Mamjield faid, “ executors eo nomine do not 
ufually carry on trade: if they do fo, they run great 
rifk; and without the prote£lion of the Court of 
Chancery they would a<Sl very .unwifely in carrying 
it on.” Now this rifk can only mean their being per- 
fonally liable. Confidered in a court of law, the 

benefit of the trade muif be taken to refult to the 
executor; although it may be reaped ultimately by 
the ceftui que truft, through the medium of a court of 
equity. 

Reader i contra. There are only two ways by which 
a perfon can be made liable as a partner; firft, by bene* 
ficially participating in .the profits, in which qafe, it mufi; 
be admitted, he will be liable, although he does not ap¬ 
pear to the world as a partner. Secondly, by holding 
himfelf out to the world as a partner, and then he will 
be liable, although he does not {hare in the profits. 
The dodfrine laid down in Ex parte Garland^ and Barker 
n, Parkeri carries the liability of executors no farther: 

(n) 1 r. JP. »95, 
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in the former the bufinefs was conducted by the cxeV 
cutrix in her own name, and fhe was known to the 
world as the trader. No doubt, if an executor will enter 
into fuch a fituation, he will be liable, although trading 
with the funds of the teftator, and although he referve 
no profits to his own ufe. Qn the other hand, a dor¬ 
mant partner, who fliares the profits, is liable. But 
here the executors never traded in their own names, for 
the trade was continued under- the fame firm as before j 
and never became beneficially interefted in a fliare of the 

profits; nor did they interfere in any way, except by ac¬ 
counting for what was due to the infant. If this then can 
be confidered as amounting to a partnerfliip, every execu¬ 
tor, who permits the fund of his teftator to remain in 
the trade, will become a partner. As to the legal title 
to the property being in the executors, that will not 
make them partners. Suppofe one of feveral partners 
becomes bankrupt, the legal property in his ftiare pafies 
to his aflignees \ but can it be contended that thereby 
they would become partners with the folvent mem¬ 
bers of the firm ? If not, neither will thefe exe¬ 
cutors. If it were otherwife, great inconvenience would 
follow. 

Lord Ellenborough'C. J. The fund fubfifting at 
the death of the teftator, under a due adminiftration of 
the will, ihould have been difpofed of by the executors, 
and converted into money, and diftributed as aflets. 
Inftead of that, it is embarked de novo in the trade in 
the purchafe of other barley, and a variety of other con- 
trafls, to which the infant is not privy, nor bound by 
them, but may renounce when (he comes of age, as 

damnofa 
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damnofa haereditas. If then the infant has fuch an op¬ 
tion, who but the executors can be liable ? 

Grose J, The difficulty is if the executors are not 
liable, to fay who is. 

Le Blanc J. The fallacy lies in the argument, that 
the executors are not concerned in the profit and lofs. 
It is true they do not receive any thing for themfelves, 
but carry their receipts to the account of the infant j but 
fuppofing this trade had proved a lofing concern, the 
infant would not have been liable, for the executors 
could not bind her. In an indiflment for larceny, the 
property muft have been laid in the executors : fo, if an 
aflion had been brought for it, it muil have been in their 
names. It feems to me that the executors, by embark¬ 
ing the property in trade in the firft inftance, contra£tcd 
a refponfibility in a court of law, which their fubfequent 
application of the profits to purpofes not of perfonal be¬ 
nefit, cannot afterwards vary, 

Bayley J. The executors in this cafe are mere volun¬ 
teers. At law they became the legal proprietors in 
refpe£t of every thing belonging to the trade ; and con- 
fequently are liable to the legal debts. 

Judgment for PlaintifiT. 
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JMay x8th> 

Where a policy ad^ion upon a policy of aifurance on 

was^iT^de goods, on board the Blanchard^ at and from 
^^nan^oto B&namhuco to Maranham^ and at and from thence to 

jvfmThcnce*to beginning the adventure upon the faid goods 

Ljverfool, he~ loading thereof, on board the faid (hip, uohtrt^ 

pnning the ad- ^ 

venture on the foevety &c., with liberty for the faid (hip to touch at 
goods from the 

loading thereof, any ports what{bever and wherefoever, &c., and hy a 
Sip memorandum Ihdorfed on the policy, the infurance 

th« it would was declared to be on goods or fpecie, both or either, 
cover goods valuing cotton at lol. per bale, and the milrea as 

previoufly , « 1 

loaded at Liver- converted at Pernambuco zt or 6s. 3d. each* At 
arrived trial before Bayley J, at the London fittings in laft 

vnloZll there, ^ verdi6l was found for the plaintiffs, fub- 

je£t to the opinion of this court on the following cafe : 

The plaintiffs, who were owners of the (hip 
Blanchardi in the beginning of the year 18it loaded 
her at Liverpool with Britjfit manufactured goods to the 
amount of 5000I. for Pernambuco. By the bills of 
lading, the whole of the faid goods were to be de*- 
livered there, and the inffruCtions to the plaintiffs* 
agents were to fell the whole at Pernambuco^ and 
to fend the veffel back from thence to London. The 
(hip failed from Liverpool upon this voyage on the 24th 
of January i8u, and arrived at Pernambuco on the 15th 
of March following. She remained there for the 
purpofe of difpofing of the outward cargo about five 
weeks, during which time the whole was difpofed of 
and landed, except twenty-fix cafes of manufaaured 
goods, of which the agents.for the plaintiffs being un. 

able 


iiiHained s 
partial Jo/$ by 
wreck in the 
voyage from 
/*. to M, 
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able to difpofe at. Pernambuco^ or to obtain, fright 
there for London^ refolved to fend the ihip with the 
twenty«(ix cafes of goods to be difpofed of at Maranham ; 
and that (he (hould proceed from thence to Liverpool, 
The faid agents put on board at Pernambuco on account 
of the plaintiffs, a confiderable quantity of fpecie, 
fuftic, and other goods, to be carried to Maranham^ and 
from thence to Liverpool; and the twenty-fix cafes of the 
outward cargo were never unloaded at Pernambucoy but 
remained conilantly on board the fhip until the lofs. 
On the 28th of April Ihe failed from Pernambuco 

y-. 

for Maranhamy and on the fourth of while pro¬ 

ceeding for that port, was totally wrecked 5 whereby all 
the goods on board'fuftained a partial damage. The 
plaintiffs have been paid the lofs upon the goods (hipped 
at Pernamhucoy and a fufficient fum as a return of pre¬ 
mium for ihort intereff, if the policy did not attach 
upon the twenty-fix cafes of the outward cargo. 

The a£l;ion was brought for the lofs fuffained upon the 
twenty-fix cafes of the outward cargo, the amount of 
which was agreed to be fettled out of court, if the 
plaintiffs were entitled to recover. The queftion for 
the opinion of the Court is, whether the policy of 
affurance on the homeward voyage attached upon the 
faid twenty-fix cafes of outward cargo fo loaded 
at Liverpool, If the Court (hould be of opinion that it 
did attach, the verdi£^ is to (land for fuch fum as (hall 

be adjufted out of court, if not a nonfuit is to be 

/ 

entered. 

Campbell for the defendant was called upon by the 
Court, who contended, that notwithffanding the ad¬ 
venture 
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yenture was to commence from the loading of the 
goods wherefoever, ftill it could not be confidered within 
the meaning of the policy, that any part of the out¬ 
ward cargo fliould be protefled by it. The under¬ 
writer at the time of his fubfcription, could not have, 
contemplated that on a voyage from Pernambuco to 
Liverpool^ goods loaded at Liverpool were to be the 
fubjeffc of his infurance. Neither could the affurcd 
have forfeen that a part of the outward cargo would 
remain unfold, fo as to render fuch an infurance nccef- 
fary. That the parties looked to a cargo which (hould 
be loaded at Pernambuco is apparent from the valuation 
being only upon cotton and milreas as computed at that 
place, and not upon any of the cafes of goods whichr 
compofed the outward cargo. He cited Hodgson t. 
Richardfon (a), and ^pitta Woodman \ b\ as a ftrongcr 

cafe in favour of the aiTured than the prefent; becaufe 
there the underwriter, at the time of his fubfcribing the 
policy, was aware that the goods were in a loaded ftate 
at an anterior port; and yet upon a policy beginning the 
adventure from the loading of the goods, it was held a 
good obje^rion that they were not loaded at the port 
from which the voyage was to commence. With refpe6: 
to the word •wherefoever in this policy, it muft be con- 
llrued like the words ‘‘ any port whatfoever,” which are 
confined to ports within the limits of the voyage: it 
only means wherefoever in the courfe of the voyage in- 
fured the goods may be loaded. It was ufed for the 
purpofe of covering any goods which might be loaded 
either at Maranham or on the coaft of Brazil, If it is 
to be extended farther, it may be alked when did the 


(«) iJShci.463, 
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poWcy attach upon thefe goods ? Surely not at the mo- ijt^ 

ment of the fhip’s arrival at Pernambuco^ for the goods Gi.Ai>troN« 

were defigned for the market at that place. The lin- 

derWriter could not be liable whilft it remained uncer^s 

tain whether the goods would*be difpofed of, or would 

form a part of the homeward freight. And fuppofing he 

would be liable when that was determined, ftill, un- 

lefs it was* (hewn that at that time the goods were 

in good fafety at Pernambuco, the underwriter might 

be made liable for anterior damage. He then referred 

to Parkin v. Tunno {a), Horneyer v. Lujhin^on {h), Lang- 

horn V. Hardy, Same v. Cologhan, C. P., in which laft 

cafes Spiita v. Woodman was recognized ; and urged that 

it would be overruling all thofe cafes to decide in favour 

of the plaintiff. 

Lord Ellenborough C. J. In this cafe the alTured 
have induftrioufly laboured to withdraw themfelves from 
the poflibility of any cavil arifing out of the conftruaion 
or mifeonftruaion of former cafes. Being refolved to 
cover their intereft whether the goods fhould be loaded 
on board at Pernambuco, or whether the unexhaufted 
refidue of the outward cargo fhould happen to form a 
part of that which fhould become deftined for the home¬ 
ward voyage, they very rationally, with reference to the 
late decifions, introduced the word « wherefoever.’* 

We well know that in adventures of this kind to the 
coaft of South America, it has frequently happened that 
a portion of the outward cargo remains undifpofed^ of 
at the deftined market, and the fhip is obliged to return 
home with the fame goods. No doubt this infurance 

(it) nftf/?, aa. (*) 
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looked to a cafe of that fort, and was meant to protefl 
it. It is therefore provided that wherefoever the load- 
. ing takes place the policy is to attach; the word where¬ 
foever’* being, as to the place of loading the goods, a 
wor4 of the largeft exteift \ but not enlarging the extent 
of the damage, for which the underwriter is to be liable, 
which iUll muft be confined to damage accruing within 
the limits marked out by the policy, viz. from Pernam¬ 
buco to Liverpool. It has been afked at what time the 
rifk attached upon thefe goods: to which it may be an- 
fwered, either from their arrival at Pernambuco^ or at all 
events from the time when they were deftined for the 
homeward voyage. It certainly throws fome difEculties 
in the way of this con{tru£lion, and that affords the 
only ground of argument, that it may poflibly aid in 
covering a damage which happened to the goods before 
the commencement of the riik. But when we confider 
that the a^ured is bound to prove that the lofs happened 
within the limits of the voyage infured, that difficulty is 
in a great meafure removed. Here the damage is ftated 
to have arifen from wreck between Pernambuco and Ma- 
ranham. Under thefe circumftances, unlefs we are to 
pronounce that it is not competent to the parties to a 
policy, by the introduction of words of the moil general 
and compreheniive meaning, to proteCt an interefl: on 
goods without reference to any padlcular limits within 
which they are to be loaded, fo that at whatfoever place 
they may be loaded, if the damage arife within the 
voyage infured, the underwriter ihall be liable; I 
cannot conceive any words more effectual for attaining 
that object than the words here ufed. 


12 
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Grose J. It is impoi&ble to recQU^£t what was de« 
cided in the former cafes, and not percfive with what 
view the word wherefoever” was introduced into this 
policy* 

Le Blanc J. If the confequences announced in ar> 
gument, namely, the overruling all former cafes upon the 
fubje£I> were likely to follow from this decifion, I think 
the Court would paufe before they proceeded to fuch 
a length; but none of the cafes, from Rohertfon v. 
French {a) down to Langhorn y, .Hardys contain words 
llmilar to the prefent. Therefore this decifion will not 
affe£l: other contra£ts framed in different terms. The 
words in former cafes were either beginning the adven¬ 
ture from the loading on board the fhip, or from the 
loading at the place where the riik was to commence, 
er from the loading as aforefaid, which are words of 
reference; but 1 am not aware that the Court has been 
called upon to decide a cafe where the words were the 
fame as or equivalent to the prefent. The words here 
are from the loading on board wherefoever. The only 
queftion is whether the Court will give effedl to the 
word wherefoever,” by conftruing it any place what- 
foever, or will reftrain it to Pernambuco^ and fuch places 
as the fhip might touch, at in her voyage from Pernam¬ 
buco. It is dated that the damage arofe, not at Pernam- 
hucof but in the courfe of the voyage from that place; 
therefore it becomes unneceiTary to fix upon the precife 
point of time when the policy attached: it will be .time 
enough to determine that, when the quedion arifes. 
Then the word wherefoever feems clearly to have been 

intended 
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intended to take it out of the former cafes, where the 
policy was eitjier left in blank, or filled up with a place. 
The underwriter, when he read the policy, cannot be 
fuppofed to haw read the word wherefoever as it is 
ufed with reference to the loading of the goods, in the 
fame fenfe which it bears when applied to the liberty 
to touch at siny ports. It therefore feems to me that 
the Court is bound to give it the moft extenfive figni- 
fication, fo as to meet the intention of the parties. 


Batlst J. The objefl: of the infurance was to cover 
the goods in the courfe of the voyage infured. It makes 
little difference to the underwriter whether the goods are 
loaded on board in the courfe of the voyage, or whether 
the outward cargo is converted into a part of the homeward 
cargo. In the former cafes, the Court was tied down 
by the exprefs words of the policy, contrary to the in¬ 
tention of the parties ; for, in fome of them’, the under¬ 
writers knew perfe£lly well that it was the obje^b of the 

f 

affured to load the goods before the commencement of 
the rilk. Here, it being probable that a portion of the 
outward cargo might be returned on hand, a very exten¬ 
five word was therefore introduced. Wherefoever may 
mean either wherefoever in the courfe of the voyage, or 
in a larger fenfe, wherefoever, without confining it to 
the voyage. If it may have both fenfes, why may it 
not have the larger ? more efpecially, if fuch appears to 
have been the intention of the parties. As to the 
queftlon when the policy attached, it is not necefiary to 
determine the exafl point of time, whether it was when 
the affured refolved not to unload any more of the 
goods, but to fend the remainder on to Maranham ; but 
I ihould fay that it clearly attached when the fliip left 

Pernam- 
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Pernambuco. The queftion, when the aflured changed 

the outward into a homeward cargo, ij^vould he for a 

jury j and when they were fatisfied that it conftituted a 

part of the homeward cargo, then the policy would 

attach. It is faid that then the underwriters might be 

liable for antecedent damaire: but I think not. The 

^ * 

allured is bound to prove that the damage occurred 
during the voyage covered by the policy: if that was 
left in doubt, he would not be entitled to recover. He 
can only recover in refpe«3: of fuch part of the cargo as 
was found at the time when the policy attached. As 
to that the onus is on the aflured, 

J udgmeiit for Plaintiff, (ci) 

Scarlett was for the Plaintiff. 

(/?) Sec 240, Bell V. 


D0E3 on the Dcmife of Emmett, agabift Thorn. 


TTJECTMENT for lands in the parifii of EaVmg'vci the 
county of Middlefex. Demife laid 26t\i April 1811. 


At the trial before Lord Ellenborsugh C. J. at the 
Middlefex fittings after Michaelmas term 1812, a verdi£i: 
was found for the plaintiff, fubje£l to the opinioa of the 
Court upon the following cafe .- 


On the 26th November 1 805 the leffor of the plaintiff 
being poflelTed of the premifes in queftion, under u leafe 
granted to him for a term of 14 years of iwhich feveral 
were then unexpired, and being alfo indebted to one 
Bullen in a fum of money, the payment of which w'as 
VoL. I. G g fecured 


1813*. 


Gladstone 
. agatKfl 
Clav. 


May 

If the Sheriff 
fell a terra 
under a writ of 
fa. which is 
afterwards ict 
afide for irregu¬ 
larity and the 
produce of the 
I'ale dire£lcd to 
be returned to 
the termor, the 
tevraor cannot 
maintain cje£i- 
menc to rccovt r 
his terra againft 
th.' vendee un¬ 
der the llietiff. 
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i8jr3« 


Dob 

mgainjl 

Tuobn. 


fecurcd to B. by a warrant of attorney, B, iigned 
judgment thereon, and iffued a fieri facias dire£led to the 
IhcriiF of Middlefex to levy 3205/. on his (the leflbr of 
the plaintiff's ) effe^is. The fheriff accordingly took the 
faid ieafe«and fold it under the execution to the defen¬ 
dant for 500/., and afterwards affigned it to him and de¬ 
livered poflelhon 5 and the defendant continued in pof- 
feffion at the time of bringing this ejectment. Soon 
after the fale, it being difeovered that the execution was 
irregular, a rule was obtained and made abfolute in this 
court in Trinity term 1806, directing that the writ of 
fieri facias and the levy under it (liould be fet afide for 
irregularity with colls \ and that the money levied and 
in the hands of the fheriff fhould be returned to the lelfor 
of the plaintiff; except as to the amount of a debt to be 
paid by him to the plaintiff in another a£lion, then pend- 
ing againfl him. 


The queftion for the opinion of the Court is, whether 
the plaintiff is entitled to recover. If the Court fhould 
be of this opinion, the verdi£l is to (land; if not, a non- 
fuit is to be entered. 


Mfpinafie for the plaintiff, contended that the autho¬ 
rity of the flieriff which was derived from the writ of fieri 
facias was vacated as foon as the writ*^ was fet afide, for 
by fetting it afidc, it is as if the writ had never been, and 
confequcntly the fale under it became void; and he re¬ 
ferred to Turner v. Felgate^ (a) where the plaintiff was 
permitted to recover in trefpafs againfl the defendant for 
taking his goods upon an execution which was afterwards 
fet afidc for irregularity. 


(b) T. 73. 


Lord 
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•• 

Lord Ellenborough C. J. Is the lefTor of the plain¬ 
tiff entitled to hold the money paid as the price of his 
term, and to recover the term alfoi In the very c^e 
cited, the plaintiff afterwards brought fcire facias to have 
reltitution of his goods taken under the execution, for 
which he had already recovered damages : but the Court 
fuperfeded it, as being a very unreafpnable thing that he 
ihould have double fatisfa^lion. Here the judgment was 
not fet afide 5 therefore a frefh execution might have 
been fued out on the very fame day. The term was 
legally fold, for the iherifF had authority to levy the 
money, and the property paiTed by the falc. 


4?7 

Doe 

againft 

Thorn. 


Bayley J. The leflbr pf the plaintiff agreed by the rule 
to take the money; it was his own fault therefore if he 
did not. In the cafe cited trefpafs could not have been 
maintained againfl the fheriff. 

per Curiam^ Judgment of Nonfuiu 

/ 

Gurney for the defendant, mentioned feveral authorities 
{b) to fhew that a party ihall not be reftored to his terixi 
again after a fale by the ftieriff under z fierifa^as* 

(b) Dyer 363. fl. *4- 5 Rep. 90, h.^ Rep. 96, b, 143. But It fetfiat 
otherwife if the term be extended upon elegit, or forfeited on out¬ 
lawry and fold, and the judgment or outlawry he rexerfirt, Cre* 
Crt. EIiz. %y%> 


^ g ? 
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4fS 

iSkj. 

Tuefday, 
Ma^ iSth. 


Dfvjfe to th« 
tJiree of 
tlie tertator for 
and during their 
joint natural 
lives, and the 
natural life of 
the furvivor, 
to take as tenants 
in common and 
not as joint te¬ 
nants; Re¬ 
mainder to 
truOees duiing 
the refpc£tive 
lives of the 
fitlers and the 
life of the fur¬ 
vivor, to pre- 
ferve contin¬ 
gent remain¬ 
ders ; and from 
and after their 
rerpe^livc de- 
ceafes and the 
deceafe of the 
furvivor re¬ 
mainder over: 
Held that the 
fillers either 
took the ellate 
as jointenants 
to be regulated 
in its enjoyment 
as a tenancy 
in common ; or 
as tenants in 
common with 
benefit of fur- 
vivorlbip. 


Doe, on the Demife of Sarah Borwbli., againji 

Abey. 

jP JECTMENT for certain freehold lands in the parifh 
of Gra/by in the county of Lincoln. A verdi£l: was 
found for the plaintilF before Grofe h at the laft affizes 
for the faid county, to the opinion of the Court 

upon the following cafe: 

William Bornvell heing feized in fee of the premifes 
in queftion by his will dated the 6th of April 1777, 
after devifing all his meffuages, cottages, lands, tene¬ 
ments, and hereditaments, &c. to his wife for and during 
her widowhood," or until fuch child as he fhould happen 
to have by her fhould attain 21, remainder to truftees 
during the continuance of fuch eftate to preferve con¬ 
tingent remainders, remainder to the ufe of all and 
every his fons and daughters on the body of his faid 
wife, begotten or to be begotten, and the heirs of the 
body of fuch fons and daughters feverally and refpec- 
tively as tenants in common and not as joint tenants; 
and in cafe any of fuch fons or daughters fhould happen 
to die without iffue, the fhare of him, her or them, fo 
dying #ithout ifTute, to the ufe of the furvivors or fur¬ 
vivor, and of the heirs of his, her, or their bodies as 
tenants in common and not as joint tenants; and for de¬ 
fault of fuch iflue he devifed thus : I give and devife all 
“ my faid meffuages, cottages, lands, tenements, and be- 
reditaments unto my three filters Elizabeth Richardfon^ 

•* Mary Whitehead^ and Sarah Borwell, for and during 
their joint natural lives and the natural life of thefurvivor 
(f ihem^ to take as tenants in common and not as joint 

• “ tenants. 
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" tenants. And from and after the determination pf their 
refpeBive eftates, then to my faid truftees and their heirs 
during the refpeElive lives of my faid three fjlers and thf 
« life of the furvivor of them^ upon truft, by the ways and 
<< means aforefaid,to preferve the contingent eftates herein* 
after limited from being defeated or deftroyedj and from 
and after the refpeBive deceafes of my faid three fifers and 
the deceafe of the furvivor of them^ then as to one undivided 
third part of the faid premifes to the ufe of my nephew 
and niece, John and Mary Richardfony fon and daughter 
of my fifter E, Richardforty refpeftively for and during 
« their refpedtive lives as tenants in common and riot as 
“ joint-tenants remainder to truftees to preferve contin¬ 
gent remainders ; remainder after the refpe£Jive deceafes 
of the teftator’s faid nephew and niece, to the ufe of the 
children of the faid nephew and niece in tail genera], with 
remainders over. And as to another undivided third part 
from and after the deceafes of his faid three lifters and t]he 
furvivor of them, to the ufe of the children of M, Whiter 
head in tail general, with other remainders over.. And as 
to the remaining undivided third part from and after tjie 
refpe^live deceafes of his faid tiree lifters and the furvivor 
of them, to the ufe of the children of 5 . Borwelly with 
other remainders over. The will alfo contained a bequeft 
of perfonal prc^erty to the three hfters in the follovying 
terms: «* I give and bequeath to my faid three lifters the 
«« fum of 20/. a-piece, to be paid to them refpeftively by 
my executrix hereinafter named, within 12 calendar 
<< months next after my deceafe. And my will is, tjhat in 
cafe any of my iaid three lifters ftiall happen to die 
before her or their legacy or legacies ihall become payable 
« as aforefaid, that then the legacy or fum of money 
hereby intended for her or them on her or their fo dying, 

G g 3 « (whether 
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« (whether the fame be originally given, or fhall afterwards 
« come to her or them by furvivorfhip, in purfuance 
hereof,) fliall go to and be equally divided among the 
« furvivors of them if more than one 5 but if but one to 
fuch furvivor only.** — The teftator appointed his 
<vid0W foie executrix of his will. M, Whitehead died 
withdut ilTue in 1778, in the lifetime of the teftator. 
The teftator died feized on the 20th of June 1783, 
without iflue, and without altering or revoking his will ; 
upon whofe death his widow entered, and continued to 
hold the premifes until her fecond marriage in 1790; 
when the leflbr of the plaintiff and E, Richardfon, the 
two furirivihg lifters of the teftator took poffeflion and 
demifed the premifes to the defendant, who paid rent 
to them in moieties. E. Richnrdfon died fome years ago, 
and after her death, the defendant married her daughter 
Af. Richardfon mentioned in the will, and has continued 
to pay rent for a moiety of the premifes to the leffor 
of the plaintiff. J, Richardfon the teftator’s nephew, alfo 
mentioned in the will, died without iffue in his mother’s 
lifetime. The defendant was in poffelfion of the pre^ 
mifes when the ejectment was brought, but had been 
regularly ferved with a notice to quit by the leffor of 
the plaintiff; at the expiration of which notice the pof- 
feffion of the whole of the ptemifes waff' demanded and 
refufed. The defendant entered into the common con- 
fent rule to defend without confefling oufter, Unlefs an 
actual oufter of the leflbr of the plaintiff fhoukl be 
proved; and no a^ual oufter of the leflbr of the plaintiff 
was proved, except as above ftated. The queftion for 
the ^ opinion of the Court is, whether flie plaintiff is en¬ 
titled to recover. 


Copley 



IN THE FtFtTf-THIRD YeA^ OF GEOR<jrE III. 4 ^i 

Copley for the leflbr of the plaintiff, who claimed the 1813. 

whole of the premifes as the foie furviving filler, 

F opofed to read the devife as if it had been to the againfi 
* Abet* 

three fillers, for and during their joint natural lives 

and the natural life of the furvivor, without the 
fubfequent words “ to take as tenants in common 
and not as joint tenants which being inconfiftent with 
the former part of the devife, and alfo repugnant to the 
general intent of the teftator, the Court will intend 
that tliey crept in by miftake; and, according to an efta- 
blilhed rule of conftru£lion, reje£l them. The general 
intent was, that the limitation over lliould not take 
effe£l until after the death of the furvivor of the three 
fillers I which is apparent from the limitation to the 
trullees to fupport contingent remainders, not merely 
during the refpe£live lives of the fillers, which would 
have been enough if he intended them to take as tenant9 
in common; but during their refpe^live lives and the 
life of the furvivor. Again, the three parts are not to go 
over in fucceffion as the lives of each of the filters 
dropped ; but the whole is to go over in undivided third 
parts upon the death of the furvivor of them. And in 
Furfe V. TVeeks{a) it is laid down that in b will, although 
there be words which Ihevv an intent to create a tenancy 
in common, yet if there be other words which Oiew a 
ftronger intent to create a jointenancy, fuch interpreta¬ 
tion Ihall prevail. And in a former claiife of this will 
where the teftator meant that his fons lliouldtake as tenants 
in common, lie has lo provided in unambiguous terms. 

Then the devife of the real eftate may be explained by 
that of the perfonal, where the teftator plainly creates a 


(«) 2 RolU Ahr* 90 . pi. 5 . 

Gg 4 


furvivor- 
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49? 

1813. 

Dok 

againft 

Abet. 


furyivorfliip amongft the fillers and fuch a difpofition 
of the perfonalty was much relied upon by Lord Hard- 
wicke in Hawes v. Hawes (rt), to explain a devife not 
very unlike the prefent, upon which he held that the 

I 

dcvifees took by furvivorfliip* And perhaps all the 
words of this will may be reconciled by giving the 
fillers the benefit of furvivorlliip, although they may take 
as tenants in common. 


J, Balguy^ contra. Although it may be admitted, that 
if there are inconfillent and contradi£lory words in a 
will, the Court will reje£l fome of them 5 yet if a reafon- 
able conllruflion can be given to the whole, fuch con- 
{lru£^ion lhall rather prevail. The firll words by which 
it is given to them and the furvivor of them certainly 
import a jointenancy; but the fubfequent words denote 
a plain intention, that they lhall take as tenants in 
common 5 and the word furvivor lliall not dellroy or 
control this plain intention. And fo it was adjudged in 
Blijfet v. Cranwell (^), upon a devife to two and their 
heirs, and the longer liver of them, equally to be divided j 
which is not fo expreflive of a tenancy in common as the 
prefent j and Ae fame was ruled in Atones v. Heavily (c). 
But it is faid that it may be a tenancy in common 
with benefit of furvivorlhip; which is the fame argu¬ 
ment that was ufed and rejected by Lord Mansfield 
as too refined, in Rofi v, Hill{d)s and the Court there 
confidered the word furvivor, as inferted to prevent a 
lapfe, and to mean fuch as furvived the tellator. As to 
Hawes V. Hawesy the words were ** with benefit of fur- 


(a) I mis, 166. 

(tf) 3 Burr, z886. cited in Jtoje v. Hill, 


{i) 3 Lev. 373. S, C. Salk. a»6. 

(</) 3 Bttrr. x88i. 


<« vivorlhip,” 
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“ vivorfhip,” which neceflarily implied lumvorlhip 
among themfelves. Here are no fuch words; and if the 
eftate did not farvive upon the death of £, Richar4fon^ 
the defendant will he entitled to her moiety as fpecial 
occupant. Ulie claufe relating to the perfonalty (hews 

I 

that the teftator knew how to ufe apt words to create 
furvivorfhip where he fo intended. 


m 


Dob 

At»T 


Lord Ellenborough C. J. This is the cafe.of a 
teftator who has unfortunately fallen into the ufe of 
'technical expreffions, which he did not fully compre¬ 
hend. It remains for us to fay, whether amidft this 
cloud pf obfeurity which he has thus raifed, we can 
collect his meaning. I think the cardinal point, upon 
which we may rely in order to collc£t his intention, 
turns upon the words preceding the limitation over and 
upon which it is given, which are thefe, ** from and 
“ after the refpe^tlve deceafes of my faid three (ifters, 
‘‘ and the deceafe of the furvivor of tlrcm.” That is 
the time, and it is not before that time, when the 
remainder over is to take efre<ff. Now, unlefs the 
lifters take by furvivorftiip, what is to become of the 
refpedlive portions of the eftate in the interval ? The 
learned counfel has fuggefted, that the heir would 
take them as fpecial occupant; but it feems to me, that 
there is no occafion to refort to fuch an expedient; 
for the whole will is made intelligible by conftruing the 
words, to take as tenants in common, as rather regulating 
the mode of enjoyment, than as deferibing the precife eftate 
%vhich the fiftcrs (hould take. The w'ords are, “ unto my 
three fitters for and during their joint natural lives and 
the natural life of the furvivor, to take as tenants in 
common, and not as joint tenants.” To take as tenants 


in 
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ill common corre£^ly fpeaking, repugnant to taking 
with benefit of furvivorfliip; but if thofe words are un~ 

■ derftood to mean that they were to enjoy it as tenants? 
in common, which they might do with benefit of fur- 
vivorfhip, then the only repugnancy feems to be in the 
words, and not as jointenants. I would prefetve the 
words to take as tenants in common; the words tenants 
in common are of flexible meaning, and may be under- 
fiood, that although they fhould take by furvivorftiip as 
jointehants, yet the enjoyment was to be regulated 
amongli them, as tenants in commpn. The pre¬ 
vailing intention of the teftator feems to have been that 
the eftate (hould not go over until the death of the 
furvivor. The words upon which I commented and 
relied in the outfet, clearly ifianifeft fuch an intention. 


Grose J. I think the conftru£lion which my Lord 
has put on the will comes the neareft to the tefta- 
tor*s intention, 

Le Blanc J. The teftator having reftrained the 
limitation over until after the death of the fur¬ 
vivor,” makes the cafe fomewhat different from what 
it would have been, if the devife had been confined 
to the fifters themfelves. In the cafes cited for the 
defendant, there were no limitations over to help the con- 
ftruflion. The bequeft of the perfonalty is properly 
prayed in aid as a key to the meaning of the teftator, 
that he intended that the fifters Ihould alfo take the 
real eftate in furvivorfhip. 

Bayley J. The fair conftrudfion is to treat it as a de¬ 
vife to the fifters as tenants in common with benefit of 

16 furvivor- 
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furvivorfliip, and thereby give cfFc£t to all the words'. 
A tenancy in common with benefit of furvivorjfhip is a 
cafe which may cxift, without being a jointenancy; be- 
caufe furvivorlhip is not die only charafteriftic of a 
jointenancy. There is one view in which it miglit be 
important to the teftator to create a tenancy in common 
wfth furvivorlhip, and yet not a jointenancy. It might 
be important in this view, bccaufe if it were a jointe- 
iiancy, one jointenant might by means of a leafe made 
during her life, convey to her leffee a title paramount 
to that of the furvivors. It might therefore be the object 
of the teftator to obviate fuch a confequence which would 
in effecT defeat his intention. 

Poftca to the Plaintiff. 


The King againft Mathias Kerrison. 

pRROR to reverfe a judgment on an indi£l:nlent, 
given by the jufticcs at the quarter feflions for the 
county of Ncrfolky againft the defendant for not repair¬ 
ing a common bridge. The indiflment ftatfd in the firft 
count, that a certain common and public bridge over a 
navig=>ble cut, channel, canal, or watercourfo, in the parilh 
tii Ditchingham in the county of Norfolk^ in a certain 
highway there was and yet is in great decay * &c.; and 
that the defendant, hy reafon of his being ihe owner and 
proprietor of the navigation mentioned in a certain a£f of 
parliament, made in the 22d year of the reign of Car% 2. 
intituled “ an ad for makingnavigablo the rivers commonly 
called Brandon and Waveneyf ought to repair and amend 

the faid common bridge, &Ce The 2d count charged that 

H certain 


43^ 

1813. 

D0£ 

againji 

Abev. 


tVednefJajy 
May 19 th. 

Intliftment 
charjiing an in¬ 
dividual with 
the repair of a 
bridge hy reafon 
of his heing 
owner and pro¬ 
prietor of a cer¬ 
tain navigation, 
is not equiva¬ 
lent tocharjjinjj 
him ratione ie- 
nurx, but is er¬ 
roneous; and if 
jinlgment he 
given thereon, 
upon error 
brought, it will 
be reverfed. It 
Icems that a 
count charging 
Jiim by realbn 
of being owner 
of a navigation 
inider a private 
a6t of parlia¬ 
ment, mufl fet 
forth the aft. 
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a certain common and public bridge over a navigable 
cut, channel, canal, or watercourfe, in the parifti of Broom 
in the county of Norfolk^ in a certain highway there was 
and yet is in great decay, &c. j and that the defendant 
by reafon of his being onvner and proprietor of the faid 
navigation ought to repair. See. The laft count charged 
that there was and ftill is a certain highway &c., and alfo 
a certain common and public bridge in the faid highway 
over a certain canal, &c., and that the faid bridge was 
and yet is in great decay, &c., ; and that the defendant by 
reafon of his being owner and proprietor of a certain 
navigation in, through and along the faid canal, of right 
ought to repair, &c. Plea not guilty. The common 
errors were afligned. ^ 

Abbott in fupport of the writ of error, took feveral 
objetlions. To the firfl count, that the a<fl: of parlia¬ 
ment being a private a< 3 :, (hould have been fet forth, 
as the Court could not ta|ce judicial notice of it. To 
the fecond count, which charged the defendant, by reafon 
of his being owner of the faid navigation^ that if the 
words faid navigation were to be taken as referring to 
the navigation in the firft count, it was open to the fame 
objection as thd firft ; if they referred to the navigable 
cut mentioned in the inducement to the fecond count, 
it came within the ^obje£tion to the laft count. To 
the laft count he objected, that thp allegation by reafon 
of being owner and proprietor of a certain navigation, 
does not amount to any legal obligation upon the 
defendant to repair. This will be apparent by reference 
to a few principles of law. By the common law, the 
county is chargeable with the reparation of public 
bridges, in the fame manner as the parifti is with that of 

6 public 
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public highways. An individual may become chargeable 
v/ith the repair of either, by reafon of the tenure of 
lands or tenements (<3). In i lla<wk, c. 76. f. 8. it is laid 
down that a corporation aggregate may be bound by 
force of a general prefcrlption that it ought and hath 
ufed to repair, without fliewing that it has been ufed to 
do fo in refpe£l: of the tenure of certain lands or for 
any other confideration; but an individual cannot be 
charged with fuch a duty by a general prefeription from 
what his anceftors have done.” It is, however, added, 
that an indi 61 ;ment charging a tenant in fee fimple with 
having ufed of right to repair fuch a way rattone tmttra 
is certain enough, without adding that his anceftors, or 
thofc whofe eftate he hath, have always fo done, for 
that is implied in fuch charge 5 ” and Rea v. BpilUr {b) 
is to the fame effeS. According to thefe authorities, 
therefore, it appears that the words ratione tenure are 
equivalent to charging the individual in a que eftate ; it 
is a concife form, importing that he holds the land 
bn the fervice of repairing, and’ that the land was 
originally granted to him on that condition. [Lord 
FAlenhotough C. J. alked if ownerihip, was not alfo a 
compendious expreflion, comprifing the entire intereft in 
the foil as well as the tenure upon which it is holding. 
Owner and proprietor import neither tenure nor fervice; 
at the utmoft, they import only the entire intereft firee 
of any condition, and not a grant of the land upon con¬ 
dition. The term ratione tenura is become a known 
term of art; which like other terms of art has its 
peculiar meaning; and in fome cafes they cannot be 
fupplied by any periphrafis; as in an indiOiment for 

(«) % htjl, {}) S^Usi 109 , 

murder 
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The King 
agaitift 
Kkhkison. 


murder malitid pracogitatd without murdravit would not 
be fufficient 5 and yet the killing with malice aforer 
thought is murder. Here it is enough to have fliewn 
that the fubftituted form is not equivalent. Under the 
allegation of ratione tenura^ evidence muil have been 
given to {hew that the land was holden by the fer- 
vice of repairing the bridge; the prefent form would 
have been fatisfied by proof of the defendant being 

r 

owner of the navigation. 


Bejlf contra. No cafe has 'determined that the words 
ratione tenure are technicad expreflions Vhich cannot be 
difpenfed with, or fupplied by others of equivalent im> 
port» The queftion is whether thefe words are not equi¬ 
valent. Now owner and proprietor in refpe£t of a 
navigation, are the fame as tenant in fee in refpedl of 
land i they import a holding, and an entirety of intereft, 
as is admitted. The reft is matter of evidence which at 
the trial muft amount to evidence of prefeription, as 
well upon this as d|)on the allegation of ratione tenura f 
but it Is not neceftary to allege the immemorial a^ls by 
which that is to be proved. This count might have con- 
eluded with the words ratione tenurte without requiring 
any additional proof; but owner and proprietor were 
deemed more appropriate. That a proprietor of a navi 
gation, as fuch, may be chargeable with the repairs of a 
bridge, appears from ^e cafes of Rex v. the Inhabitants 
of Kent (a) and Rex v. the Inhabitants of Lindfey (b) ; and 
upon error, if there be any cafe in which the defendant 

may be bound to repair, (hat will be fufticient to fuftain 
the indi^ment. 


C*} *4 

Abbott 


(#) IJ %%%, 
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Ahhott in reply. If the property in- this natigation b« 
fuch as not to admit of the word tenure being applied to 
it, that is an argument to (hew that the defend^t could 
not have been charged rationt tenura; and unlefs he 
could have been fo charged, the obligation, being againO: 
common right, will not be good. And it feems clear 
that the defendant muft be charged in the precife mode 
in which the obligation is cad upon him (a)» 

Lord Ellknborough C. J. Public convenience re»- 
:quires that the ancient fonns of alleging obligations and 
of pleading fliould be adhered^ to, jin order to charge an 
. individual with fuch a liability as the prefent; and that no 
fanciful forms (liould be fubftituted in lieu of them j at 
lead, where any fubditution is attempted, tlie Court 
before they allow it, will look with anxiety to fee that 
it is of equivalent import. The allegation of rafione 
tenura itfelf, mud at fome period of time have been 
a novelty, by way of fubditute for a more definite 
form of pleading a preferiptive obligation. But it has 
now the fan^iion of antiquity for being deemed 
equivalent. Looking then at thefe pleadings, let us 
examine whether the words here ulfcd are of like im* 
port with ratigne tenurst. The allc^tion is, that fhe 
defendant by reafon of his being owner and proprietor of a 
certain navigation, &c., of right ot ght to repair. Does 
that phrafe import any thing more, than that by reafon 
of being owner he is liable to repair; making that a 
confequence of law, which is not fo ? No fuch legal 
confequence follows from the ownerfhip. . A perfon 
is not by law chargeable, merely as the owner of a 
navigation, to the reparation of a bridge. There mud 

(^) a i6o. Utx V, Stoujrhtotu 

be 
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iSiJ. be fome contrail: or obligation annexed to the original 

-*»*—*-' grant under which he takes> to induce fuch liability. 

there is no allegation in this count of any fuch 
Kx«r<soh. obligation, or of any grant from which it might be pre- 
fumed to refult: but the allegation is Amply by reafort 
of his being owner and proprietor. What words then 
are there of equivalent import with raiione ienura, u e. 
by reafon of an obligation refulting from an original 
grant ? The words already cited do not appear to be \ 
for ratione tefiura^ by the technical fenfe which has been 
given to them, embody the condition upon which the 
land was granted \ thefe words do not. Ownerfhip at 
the utmoft imports only eftate and quantity of intereft. 
Suppofe then the words owner and proprietor to im- 

r 

port liberum tenementum^ or the entirety of the intereft \ 
ftill there are wanting all words which import condition. 
It appears therefore to me, that if we were to give 
to thefe words, we fliould be adopting a fanciful 
deviation from an eftabliftied form of pleading; and 
where a relaxation has already been introduced by the 
words ratione tenura^ w:e are not at liberty to impart the 
fame efFed^ to fo^e other words, as being equivalent. 
We 'Ought not to depart from ancient forms, unlefs 
there be an adequate reafon for fuch departure. 1 
therefore think this form of pleading Is dcfe£l;ive. 

Gkose J. If there 4 s a fubftantial reafon why old 
forms of pleading fhould be obferved, I fliould be for 
obferving them. It is contended, that by reafon of being 
owner and proprietor is equivalent to raft one tenura» I 
think not, for the reafons which my Lord has fo pointedly 
giten. 


Le 
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Le Blanc J. It is admitted in argument^ that this 1^13• 

would be the firft inftance of the Court’s uph«)Iding an .^ 

indidfment framed as this is in other than the technical aguhji 
language of the law 5 by which an individual, who is 
charged with the reparation of a bridge, muft be charged 

by reafon of tenure j” or if it be the cafe of a corpora¬ 
tion, it may be done by general prefcription. When, there¬ 
fore, a new form of allegation is attempted to be introduced, 
it behoves the Court, before they give hin£l:ion to it, to 
fee clearlythat the allegation is tantamount in every refpe£l: 
to that for which it is fubllituted, and which has been 
the long ehablifhed form. Upon this fubjeft much ar¬ 
gument, has been ufed to fliew that the words, by reafon 
of being owner and proprietor, are the fame as ratione 
tenuree* But I think the argument has failed in eftablilh- 
ing that point. Ratione tenura implies ex vi termini 
fomething originally annexed to the holding. And 
this inconvenience would certainly refuft from the adop¬ 
tion of this mode of pleading; that it would let in a 
more lax medium of proof, and bring more of law 
before the confideration of a jury than is ncceflary ; 
for this form would admit of the produ£lion of every 
fpecies of evidence by which a perfon could in any way 
be made chargeable. The Court ought not to fan£l:ioii 
this. Two cafes have been referred to, in both of which 
the circumftances under which the obligation fubfided, 
were fpecially fet forth in pleading ; in the fpecial pleas 
in thofe cafes, the nature of the obligation is particularly 
fet out. It would be a fufficient argument with me to 
decide this cafe, to fay that the Court ought to make 
their ftand againft thefe innovations in the firft inftance. 

^ Bayley J. concurred. 

Judgment reyerfed. (/i) 

^ (if) Ste % U, Rayrtfh, 79*. 804. Regina v. Sir L Buchiall. 

VoL, I. H h 
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hl't'diiefifrlyt 

The Comt fet 

a(uie a latitat 
clirciti*! to the 
Ibcrirt of Mid- 
dL fex tor tric- 
gularicy. 


But the Court held that this praftice was irregular; 
and J. added, that a latitat and a bill of MiddUfex 

were ilTued by dilForcnt olHccrsj and if the pradlice 
could be fuflaincd, a bill of JMiddlefex would never be 
iifued again. 

Rule abfolute. 

(it) 6 TVm 74. 


Price againfi Jackson. 

y^NDREWS fliewed caufe againft a rule obtained by 
Comytiy for fetting afide a latitat for irregularity. 
The irregularity was, that this was a latitat dircdlcd to 
the fherilF of Middlcfdx, The cafe of K^lly v. Zhanu {a) 
was relied upon, where the proceedings were held good, 
though the latitat was ferved in Middhfex, 


JMny iOtij. 


The King againjl The Juflices of Leicestershire. 


'rhe Comt will 
not grant a 
mandamus to 
tlu: jiillices at 
fclfions to rc‘ 
hear an appeal 
agatnll an ovder 
of removal, 
after judgment 


appeal againft an order of two juft ices, for the 
removal of WtUiam Clifton and his children from 
the parifh of Market Harborough to the parifh of Bidden* 
katn^ came on to be heard’ at the Epiphany quarter fef. 
fions for the county of Lficejler, when the chairman, 


au’a "eil'tmcdTy hearing evidence on the part both of the refpondents 

the clerk of the and appellants, pronounced the judgment of the Court, 

peace foK qualk- * jo f 

1n« the order; 

upon the ground that the juCUces at feffions were divided in opinion, and that th^ 
judgment was entered by millakc inftead of an adjournment of the appeal. 

J he juttices at feflioiis may altef their judgment during the continuance of the 
ielTons. 
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for confirming the order; but die of the jutUces who 
made the order, being prefent at the hearing of the appeal, 
inquirej^f the clerk of the peace whether he was not 
one of the juftices making the order; and being an- 
fwered in the affirmative, obferted that it being contrary 
to a- rule of that court, for juftices who had made orders 
of removal to vote on the hearing of any appeal thereon, 
his vote in this cafe mult confequently be withdrawn; 
and therefore judgment muff be for quaftiing, inftead 
of confirming the order, as by taking away his vote the 
majority would be againft confirming, and for quafliing 
the fame. The clerk of the peace thereupon entered the 
judgment of the Court for quaffing, without perceiving 
at the time that by withdrawing the vote of the faid 
jullice the votes of the remaining juftices would be 
equal; whereon, by the rules of the court, an ad¬ 
journment of the appeal fliould have been entered, in¬ 
ftead of a judgment to quafli the order. Afterwards 
application was made to the chairman to redfify the 
judgment, but without effccl:. Under thefe circum- 
ttances a rule nifi was obtained in the laft term, for a 
mandamus to the juftices to enter continuances on the 
faid appeal to the next general quarter fcffions, and then 
to hear and determine the fame. 

The Attornef-Gemral and Phillipps ffowed caufe, and 
contended, that the amended order of feffions for quaff¬ 
ing the order of juftices was final; it being compe¬ 
tent to the feffions during their continuance to. alter or 
amend any order previoufly made; in the fame manner 
as in the fuperior courts during the term a rule or judg¬ 
ment may be amended, the term being confidered for 
that purpofe as but one day; and this Court will not 

H h 2 after- 


ifij. 


TItc Kino 
a^aiuji 

The juilicck of 

i.eiCESl'KlL- 

saiRE. 
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1813. 


The Kiku 
ataittji 

The Jnrtices 1 

i.ClCESTKR* 

iiiim* 


afterwards take account of the poll) upon which hnal 
judgment was given in the court below, where, if anj 
error had obtained, it might have been re£tified. 

Beauclerh and Marriott^ in fupport of the rule, fakl 
that it appeared clearly from the affidavit that the 
amended order had been entered by the clerk of the 
peace through miftake. It was his duty, according to 
the cafe of Bodmin v, Warligen (<i), when the vote of the 
magiftrate making the order was withdrawn, thereby 
making the remaining votes equal, to have entered an 
adjournment $ and now the feffions have no authority to 
proceed, without a mandamus. They alfo cited R, v. 
The Jujlices of Wejimoreland if ); and faid that the Court, 
when the rule was moved for, were inclined in favour 
of the application. 

Lord Ellenborough C. J. I cannot fay what might 
have been my firft impreffion upon an ex parte ftatc- 
ment, made at the time when the riile was moved for \ 
but it is my duty now, after having heard both (ides, to 
give judgment on more mature coniideration. If any 
error was made in the entry of the clerk of the 
peace, that error (hould have been pointed out at the 
feffions, while the Court was fitting, and competent to 
reform its own errors, and to draw out a more corre£^ 
judgment. If this application were entertained, the. 
confequence would be that this Court would have on 
all occafions to look, not to the record alone, but to 
extraneous matter, in order to fee how the judgment of 
the juftices at feffions was obtained. The Court will 

(tf) iW/VI.term, as Gw. 2. Bolt, 733 3th edit. (0 

net 
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not do this; nor, when judgment has been fiiiaftf pro¬ 
nounced, will they hold a fort of balloting-box to afcer- 
tain the votes that were given, or whether they were 
correftly call up. If no judgment had been pronounced, 
the Court might have interpofed; but here there is a 
judgment. The party who would have corrected the 
error (hould have applied to the proper forum and in 
due time 5 and if it had been found that the numbers 
were equal, nothing would have been done upon it; for 
it would have been a nullity : but here no ftep of that 
fort was taken, but judgment was entered; and this 
Court cannot, in order to fupply a remedy, exercife a 
jurifdiftion which does not belong to them. If they did 
in this inftance, they muft in all others inftead of look¬ 
ing to the refult, look to the poll on which the judg¬ 
ment is founded. 


1813. 


The Kimo 

afairfi 

The JuUicesof 
LsiCEiTeit* 
s«i&c. 


Grose J. It does not appear that the Court below 
entertained any doubt; if they had, they would have fent 
a cafe for our opinion. 

Le Blanc J. It appears by the affidavits on both lidet 
that judgment was entered for quaffiing the order of 
juftices; and that this was known to the attornies on 
both Tides; and no application was made to the Court 
telow while fitting, to fift or inquire into the error if any 
fuch exiiled. But application is made to this Court, to 
inftitute ah inquiry upon the queftion, how the num¬ 
bers were compofed at the time when judgment was 
pronounced. This Court ought not to countenance fuch 
an application; inafmuch as the error flipuld have been 
noticed at the time. 


Hh 3 


Baylet 
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The Kiko 
a^ahift 

The julhccsof 
l.iicnsTiR* 


Bayley J. Except in matters of a criminal nature 
we cannot look dehors the record. Tiiis Court cannot 
fit as upon a ferutiny before an ele^iion committee. In 
Bodmin v, Warligen the objeftion appeared upon the 


9K1KC. 


entry of record, made by the ckrk of the peace. 


Rule difeharged. 


7 » ir*dr.s, 
M:y zcih. 


The King againji The Juflices of Oxfordshire. 


’Che 16 r;.;,. 

C. 30., which 
jErivcf. an appcul 
tn the fedloTis 
a^ainll a con- 
vii'llion for {leer- 
JflcaUng. re¬ 
quires the per- 
fon appealing 
to give fix days 
iioticc; anti if 
an appeal he 
entered with¬ 
out notice, the 
ledions have no 
aiithosity to 
adjourn it to 
tlie next fcf- 
jTioiis; where 
the iV'lIions did 
io adjourn the 
appeal, and at 
the next feiflons 
it was dirnrilted 
/or want of no¬ 
tice, the Court 
Tv-fuied to gi ant 
a mandamus to 
the julliccs to 
rehear it. 


"J"HIS was A rule for a mandamus fo the juftices of 
Oxfcrd/hiir, calling on them to enter continuances 
to their next quarter feflions, upon an appeal againft a 
convidlion under the 16 Geo. 3. r. 30. for deer ftealing. 
The conviction was made on the 13th of Jfdy, and an 
appeal againft it entered at the next Michaelmas quarter 
fefilons; when, upon being called "on, objc^lion was 
taken that the fix days notice required by / 21. had not 
been given; and thereupon the jufticcs entertaining 
doubts, refpited the appeal until the next felfions, in order 
to confidcr the queftion. On the 6th of January fol¬ 
lowing the profccutor was ferved with notice to try the 
refpited appeal at the Epiphany feflions; at which 
feflions the fame obje£lion w^as renewed, wheni the 
Court decided in favour of the obje£lion, and difmifled 
the appeal. 


Ahhotty upon fliewing caiife againft the rule, referred 
to/. 21., which enacts that any perfon may appeal, &c. 
but the perfon fo appealing is required and directed to 
give fix days notice to the profecutor, and to enter into a 
recognizance. He admitted that the appellant had en¬ 
tered into the recognizance required by that fedlion, but 

ho 
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he had not given notice $ whereas the giving notice is as 
much a condition precedent to the right of appeal, as the 
entering into a recognizance. Both are included in and 
required by the fame claufe; and it is alfo provided that 
the appeal (hall be to the fedions next after the expiration 
of 20 days from the time of the convi 61 ion; fo that 
there mull always be time to give fix days notice. As 
to any fuppofed analogy between this and the cafe of an 
appeal againd a poor-rate, it is fuflicient to fay, that the 
datutes by which the latter is regulated do not fpecify 
any particular time for giving notice; but only require 
notice generally, or a reafonable notice. It may be 
argued that the words “ but the perfon (b appealing is 
required to give fix days notice” are not words of con¬ 
dition, but only dire£lory 5 but that argument goes too 
far, bccaufe it would alfo make the claufe or.ly directory 
as to the recognizance. Then the feflions had no autho¬ 
rity to adjourn for want of notice, for the ena 61 m^ent 
clearly imports that the appeal fliall be determined at 
the feflions at which it is lodged: the words are, that 
« every fuch appeal fliall be then examined, and the 
matter then finally heard and determined.” But by this 
pradlicc of adjournment the party who negle£Is to give 
the fix days notice, will be gaining an advantage which 
the intended he fiiould not have. 


1813. 


The Kmc* 
againji 

The Jultices of 
OxrOK3}StUKrV« 


Mackanefsy contra, adniitted that no notice of appeal 

I r 

to the firfl; feffions had been given, but contended that the 
material requifite dircflcd by the adf was the recogni¬ 
zance, which had been complied with and entered into. 
He referred tp T/jt^ Kin^ V. The Jujlices of Wilts (^a) to fliew 
that although an a6: giving an appeal to the feflions 


(«) i3£ajl,352. 

Hh 4 


direfit 
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1813. dired the juiUces at the faid feflions to hear and deter* 
mine it, yet the juitices have an incidental power of 

TTfi^ ITfWtfi 

tuainjl • adjournment. He referred alfo to what was faid by 
Bullet J..in The Kingy. The Juflices of Torhjhire (ai) ; and 
relied upon the circumftance of the feflions having 
refpited the appeal. 

Lord EllenboROUGH C. J. In this cafe the only 
queflion is, whether a notice of appeal was not necef- 
fary ; for if neccflary) it is admitted that none has been 
given. An appeal is not a matter of common right, but 
of fpecial provilion. Then it may be given either ab- 
folutely or conditionally; and if no limits as to time be 
prefcribed, it ftiall be undcrftood that the appeal muft 
be within a reafonable time. From the reign of Queen 
Elizabeth to that of George the Firfl:, appeals under the 
poor laws feem to have gone on' without any flatutable 
provifion reftri£ting the time of notice; until by the 
9 G. 1. ( 3 ), reafonable notice was required to be given. 
But the ftatute now in queflion enadis, “ that a perfon 
may appeal to the feflions next after the expiration of 
20 days from the time of conviction, but the perfon fo 
appealing is required to give flx days* notice, and to 
enter into a recognizance.** There are therefore two 
conditions annexed fo this right of appeal. One of 
them, which is the giving notice, has not been complied 
with in this cafe. Of courfe, therefore, the appeal has 
never been duly entered;*and if fo, it could not be 
adjourned ; for the feflions cannot acquire to themfelves 
a jurifdiCtlon by an a£t of their own. The power of 
adjournment is only incident, w hen the feflions cannot 

{a) 3 r.A 779. (h) 


con- 
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J 

conveniently hear the appeal after it has been duly 
entered. 


Grose J. I can give no other fenfe to the words 
of the a£t than that which has been put on them by my 
Lord, that is, by reading the word hut as a word of 
condition. 


1813* 

The King 
ageinfi 

The Juft (CCS of 
OxroRDfHiRE. 


Le Blanc J. The claufe muft be read in the fame 
fenfe as if the words were that fuch perfon may appeal 
on giving Jin days^ notice^ and entering into a recogni¬ 
zance ; and had they been fo, they would have been 
(imilar to the words of the 13 Geo»^*{a) 5 upon which 
the Court have held, that the party not having gl]|^en 
notice of appeal as required by that a£^, had no right to 
appeal ( 3 ). Here the party is required both to gHre 
notice, and to enter into a recognizance; and both are 
included in the fame claufe, and ftand on the fame 
ground. Suppofmg then the party can delay giving no¬ 
tice, he may delay alfo entering into a recognizance, 
and by that means the appeal would never be to the next 
feflions, whenever it was the intercft of the party con- 
vi^ed to delay the appeal. But the intent of the legif- 
lature feems to have been to compel an appeal to the 
feflions, next after the expiration of 20 days from the 
time of the convi^ion. It would be nugatory therefore 
for the Court to^rder the feflTions to enter continuances, 
where the party had no right to enter the appeal 
originally. 

Batley j. concurred* 

Rule difcharged* 

(a) C. 73. /1 9 * ^ Jufiwt tf StMfftrifhirct 7 r.R. Zu 
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fr'tday^ 

Xflay 2Z(t. 

Though a Hafc 
may be in the 
j«i)ita»y pof- 
Ifflion ot one 
of two bt rig;> 
reiiJs, iitat will 
ni)t rott'iitiUe 
her iiiiijed'ts 
enemies to the 
othei bellige' 
rent, il the 
fi)Vt'reign power 
of the latter 
chiifcs to per¬ 
mit a continu¬ 
ance of com¬ 
merce with 
them; thcrefoie 
where an in- 
furanec was ef¬ 
fected on pvo- 
pertr, Ihij'pcd 
In this count I y 
on account ol 
perfons who 
were domiciled 
it Hamburgh, 
at a time sslieii 
that country 
iv.iS in the 
polltffion of 
/'tenth 11 oops, 
the fenute con¬ 
tinuing to exer- 
cife the powers 
of civil govern¬ 
ment in the 
iHint niiii'.ncr 
sj'i before: 
field that the 
ti^'urtd Wfie 
entitled to I?'- 
cover for « lois 
♦vliifh hap- 
pmed in the 

(oil! 1^- Ol a 

loj.ngc pel- 
mitted by h’s 
luajclty’s orde.? 
tr> tfptmcil. 


Hagedorn againji Bell. 


^HIS a£lion, which was commenced on the 7th of 
June 1811, was affiimpfit upon a policy of infu- 
rance efFeded by the plaintiff and fubferibed by the de¬ 
fendant for 300/., on the 22d of Augujl upon 

goods valued at 22,750/., <‘.at and from London to any 
port in the Baltic,^* The intcreft was averred in the 
firfl: count to be in Brothers Michaholles, Meffrs. Gouve- 
rin and Sieinman, and Meffrs. Bianconi and Lohman^ and 
the lofs to be by capture. Plea, general ifftlc. At the 
trial before Eilenhorough C. J., at the London fit'tings 
after Hilary term 1812, the jury found for the plaintiff, 
damages 300/. and cofls 40/., fubjc£f to the opinion of 
the Court upon the following cafe: 


I 

The plaintiff is a merchant refident in this country. 
The goods infured were (hipped by the plaintiff in Attgujl 
1810, on account of and by the order of the perfons in 
whom the intcreft is averred in the firft count of the 
declaration, and who are all' merchants domiciled at 
Hamburgh, On the 18 th of Augujl 1810 a licence was 
granted, in purfuance of an order of council of the fame 
date, to the plaintiff by the name of J, P, H, Hagc^ 
dortty of London^ merchant, on behalf of himfelf and 
other Briiifi merchants or neutral merchants, to permit 
them to load and export on board the vcflel Emilie^ bear¬ 
ing any flag except the French^ a fpecified cargo, from 
London to any port in the Baltic not under blockade, 8cc. 
notwithftanding the documents may repvefent the fame 

6 tQ 
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to be deftined to any other neutral or hoflile port, and 
to whomfocvcr fuch property may appear to belong. 

In Siptember i8io the fhip failed from JLoft- 
tlon with the licence on board, on a voyage to 
Swinemunile^ a port in Prttjfia, The {hip arrived in 
Sivi/ia/iu/ule roads, upon the 9th of November 1810. 
The fupercargo went on fliore and learnt from the 
Prujfian commiflary that it 'would be more fafe to land 
the cargo at Rugemvalde^ another Prttjfum port. The 
fupercargo went by land to Rugemualdey and the 
fliip ill the courfe of her voyage thither was captured by 
a French privateer, on the 4th December i8jo, and 
the goods, thereby became wholly lofl to the feveral 
perfons interefted therein. Until the year 18 n Ham* 
burgh claimed to be a fovereign flate. In the month of 
November 1806 French troops arrived at Hamburgh, but 
tlie gates were Ihut againd them, and tl;ey were refufed 
admittance into the town ; upon which they retired, but 
foon afterwards returned with fuch an incrcafe of num.^ 
bers as the governor of Hamburgh could not refift. 
They then obtained admittance by force, and remained 
ill the town from that period until ami at the time of 
tlie infurance and lofs abovcmentioijed, and from thltit 
time to the prefent have retained the occupation of 
Hamburgh by a military force. However, down to the 
end of the year 18 ic the fenate of Hamburgh cont!m\XQ^ 
in the full exercife of fovereign civil authority, accord¬ 
ing- to its ancient forms, and all the powers of civil 
government were adminiftered in the fame manner as 
they had always been, previous to the arrival of the 
French, The Brliifh merchants indeed were arreded on 
die entrance of tfic French into the town, and remained 
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under a degree of reftraint for about fix weeks after- 
wardsj but at the expiration of that time ali reftraint 
was taken off, and down to the end of the year iSio 
the Britifi in Hamburgh were unmolefted, and carried on 
their trade and correfpondence as their occafions required. 
On, or about the 9th of February 18 ii, the fenate of 
Hamburgh was depofed by the French emperor,- and a 
goremor appointed by him was eftabiifhed over Ham¬ 
burgh and the other Hanse towns ; the arms of the city 
wete then firft removed from the fenate houfe, and 
were no longer ufed, as they had been till that time to 
authenticate all public a£ls. From November 1806 up 
to 1811 all Britijh (hips and Britijh commerce were ex¬ 
cluded from the port of Hamburgh. Hamburgh from 
this latter time has been fubjcfl to the dominion of the 
French. 

The cafe then fet forth fevcral orders in council 
ifiued by his majcfty, refpe£ling the property belonging 
to the inhabitants of Hamburgh and places in the pof- 
felfion of the French; which were of the following 
dates, viz., of the i8th of February 1807 (a), 26th 
March 1807 (^), 17th June 1807 (^), i ith 
1807(d), 26th April l8op (^), lyth May i8o9 (/), 
aad l8ii (g). 

The queftion for the opinion of the Court is, whether 
the Plaintiff is entitled to recover. If the Court fhall 
be of opinion that he is entitled, the verdict is to ftand; 
if not, then die verdi£^ is to be fet afide and a nonfuit. 
entered. 

(«) See printed Orders in Coundl, p. ii. (i) Ibid., p. *9* 

. {ft) Ibid., p. 30. (d) Ibid., p.5a. (e) lbid.yp.zz3* 

(f) lb!d.,p.zx6b (j-) Ibid., p. 13s. 
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Barmwall ioT ihQ plamtifF; after preroifing 
fame queftion was depending in the cafe of Hagedorn v., 
Bazett, argued at Serjeant*s-Inn> ftated it to be ihis^ 
viz., whether on the fa6^s found in this cafe,'.the fub* 
je£^s of Hamburgh in December i8io were alien ene* 
mies. Now that mud be determined by a confideration 
of what conilitutes an alien enemy. According to the 
general underilanding of that term, an enemy may be de<^ 
fined to be the fubjedl of another country, with which 
the king is at war. In order therefore to conifitute the 
fubje(ff s of Hamburgh enemies, it mu ft be fhewn that the 
mere a£l’ of the French government (a third ftate) in oc¬ 
cupying the town with a military force, placed it in a 
fituation which obliged the fovereign power of this 
country to confider it as hoftile; which is^ a proportion 
that can never be fupported, as long as it is acknow* 
ledged to belong to the fovereign power of every ftate 
to determine upon the relations of peace and war with 
any other ftate^ It is not enough to fliew a juft caufe 
of war fubhfting, unlefs it has alfo been treated and 
a£f ed upon as fuch; therefore it muft appear not only that 
Hamburgh was placed by the a£l of the French government 
in a poHtion capable of being declared hoftile by this coun-^ 
try, but that fhe was fo declared. And this brings the quef¬ 
tion to the orders in council, upon which it remains to be 
feen, what fort of change in her relations towards this 
country they can be faid to have effe£^ed. He then went 
through the feveral orders ftated in the cafe, and 
commented upon the efFe£^ of each, deducing ^this 
conclufion from the whole, viz., that Hamburgh was a 
ftate, the fubje£f$ of. .which were permitted .by the 
fovereign power of this country to continue the relations 
of commerce with this and other countries ; and whofe 
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ptopei’ty W.1S to be rtfpeeted, and ivhat bad been de¬ 
tained reftored to ibem* He also referred to Fefchell r. 
AUnuit in C. Pi decided this term, from a MS. note ; 
which was an infnrahce effefted in September i8io, upon 
freight, on a voyage from Gluchfiadt to this country. 
The fiiip belonged to a Hamburgher^ and was captured 
m October: and after argument, in which the feveral 
orders in council were referred to, the court of common 
picas had no doubt that the adventure was protected, 
Hamburgh being by thofe orders put upon the footing of 
a neutral. 


Carr for the defendant, contended, upon the fa£bs 

(tated independently of the orders in council, that at 

the time when the infurance was effected, Hamburgh 
•» 

neither was, nor had the power of being neutral. The 
occupation of that flare by a military force was not 
for a temporary purpofe, but amounted to 'a complete 
conqueft; and although it was permitted for a time to 
retain its ancient form of government, yet^ in the end, 
when the conqueror fo willed, it became annexed to 
France j and received, as in former ages when it was 
confidered a boon to the vanqulfhed, all the pri¬ 
vileges of becoming a member of the empire. Hamburgh 
therefore paifed under the dominion of another, and 
no longer formed an independent ftate from the time 
of her firft occupation (a) ; and the rights incident to 
conqueil veiled in-France from that time, however 
unjhfl the caufe of her occupation might be, and not- 
withftanding the old form of government was con¬ 
tinued. Such at lead is the opinion of the writers on 
the law of nations. In Vattel {h) it is faid, “ every 

(a) FaUeU B. i. c.x. / n. (5) B. 3. c. 13./. 195. 

“ acquifition 
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acquitition obtained .;by a :Mrar> |ii^form .is ilodo^t 

^ peiutcmly of the justice pf the pauf^> and the rea^a^^ 
which the conqueror may have, for attributirtg tahid^v 
“ fclf the property of what he has taken. Accordingly, 

“ among nations conqueft has been deemed a lawful title^ 
and has feldom, if ever, been difputed.” And in a fub- 
fequeut fedtion (<?), The conqueror may rule his 
« conqueft as a feparate ftate, and permit the form of 
“ government to remain,” It is clear that France did not 
occupy Hamburgh as an ally. It was faid indee<l upon the 
argument at ^erjeant^s Lint that Hamburgh never capitu¬ 
lated *, but that circumftance fiiews more ftrongly the 
conqueft to have been complete; for capitulation ge¬ 
nerally implies a furrender upon terms and conditions ;• 
W'hereas without a capitulation the furrender muft be 
unconditional. So is the language of Grotius (b) Sicut 
autem res, quae fingulorum fuerant, jure belli iis acqui- 
««runtur qui eos fibifubjiciunt, fic et res univerntatis eonim 
hunt qui fibi fubjiciunt univerfitatem, fi ipfi velint. 

« N.un quod de deditis dixit Livius, ubi omnia ei qui armis 
plus pottjl dedita funt^ qua ex iis habere viBor^ quibus 
mulBari eos velit^ atque arbitrium eji: idem 

«« in bello folcnni vidfis locum habet. Nam deditio fponte 
<« permittit, quod alioqui vis eflet ereptura.” And Livy(r) 
attributes the fame confequences to vidfory, « quidquul 
Romani tot triumphis partum congcftumque pofiident, 
“ id omne veftrum cum ipfis dominis futurum.”. 
But admitting, that Hamburgh^ by retaining her powers 
of civil government might be confidered during fuch 
period as fui jurisy and competent to maintain therelatiohs 
of neutrality; ftill fiie difeovered no inclination to pro 
ferve thofe relations; for it is ftatjd that Britifh fliips and 

(4) Ihtd.f, joi. {>) Lih. 3. c. 8. /. 4. (f) i;'>. ar. 
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Bridfli commerce were expreftly excluded from her port* 
And here^ it miift he tememberedf that it is for the 
aiTured, who claims under a licence on hehalf of neutral 
merchants, to make oUt the neutrality* Now FatteJ (a) 
fay^ Neutral nations in war are thofe who take no part 
** in it, remaining common friends to both parties, and 
not favouring the arms of one to the detriment of 
the other.*' Again in Puffmdorfif!)^ Mr. Barbeyrae^ in 
giving an ab(lra£t of the obligations of neutral nations 
not to favour, one belligerent more than another, ob* 
ferves that they ought not to fumiih either of them 
,** ,with things employed in war ^ and as for thofe that are 
•• of no ufe in war, if they fupply one fide with them, 
they muft alfo the other.** So Bynkershoek (r) 
in his chapter, “ De fijatu belli inter non hoftes.** 
•* Horum (i. e, qui fimpliciter funt amici) olficium eft, 
** omni mode cavere ne fe bello interponant, et his quam 
** illis partibus fint vel sequiores vel iniquiores.** Lord 
Halt alfo in treating of the nature of peace, claiTes un¬ 
der the laft head (d), ** leagues of fimpie amity, whereby 
the one contrails not to invade, injure, or offend the 
other; which (he fays) regularly includes alfo liberty 
of mutual commerce and trade.** It may be aiked 
then, how confiftently with any of thefe rules the neu¬ 
trality of Hamburgh can be fuftatned; which, according 
to fome of them, did not amount to the loweft fpecies 
of amity. After her port became interdidled to the 
commerce of this country, in compliance with the wifties 
and policy of France^ it could no longer be confidered 
as neutral. The cafe of the Speculation {e) fo deter- 
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mined j although the country, of which the interdi^ed 
port forms a part, may not be at war with this country, 
and may have a general chara£^er of neutrality. And 
lallly, in the cafe of the Elma Ann (a). Sir W, Scott 
emphatically fays, that if a country has {hewn more 
favor to one fide than to the other, if it has excluded the 
ihips of one of the belligerents from its ports, and hof- 
pitably received thofe of the other, it cannot be con- 
fidered as adding with the neceflary impartiality, to 
entitle it to the charadler of a neutral date.'' He then 
concluded his argument with citations from the orders 
in council, i8th Feb., 26th March, 17th June, and 
^IthJ^^o^;. 1807, from which he inferred, that thofe 
orders could never have been ifiued by the government 
of this country, except upon an alTumption that Ham^ 
hurgh had then forfeited her neutrality. 

Barnewall, in reply, denied that it was incumbent oa 
the plaintiff to maintain the neutral charadler of Ham¬ 
burgh i the onus being upon the defendant to {hew 
that {he was an enemy. But even upon the queftion 
of her neutrality, the authorities relied upon for 
the defendant rather ihew that (he had forfeited her 
claim to be treated as neutral, than that the adls of 
the Britilh government amount to a renunciation of her 
neutrality. And Vattel{b) exprefsly ftates, that though 
the condudl: of a neutral nation be not fuch as it ought 
to obferve, it is fometimes connived at, and often per- 
mittedb Indeed the writers who have been quoted^ 
treat rather of the reciprocal rights and duties of neu« 
trals, than in what cafes a breach of thofe duties may be 
confidered as remitted } and therefore Vattel adds, « but 
w here we examine what may be done lawfully, and not 

A. c, y. t 04 » 
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« wliat prudence may di 61 :ate according to the con- 
«jun«aure3.” And the otlier paflages cited were 
dirc(Sled to the fame point. The cafe of the {ft) 
fliews that wherever trade is permitted, it is a fufpenfion of 
the ftate of war quoad hoc ; and that of the Santa 
Anna {b)y that the occupation of any place by the enemy 
does not neceflarily make the inhabitants enemies; in¬ 
deed that do^l:rine would go the length of denying to a 
nation the power of controlling its own relations, which 
is contrary to firft principles (c). 

Lord ELtENBOROUGH C. J. The other cafes al¬ 
luded to in the argument, and which Hand over for 
the judgment of the Court, involve other queftions: here 
the only quellion is, whether the plaintilFs have an in- 
furable intereft; and that depends upon whether the 
perfons, in whom the intereft is averred, are to be confi- 
dered as perfons engaged in a legitimate commerce, and 
therefore capable of being prote£ted by this infurance. 
The ftate of Hamburgh is particularly detailed on the fa<Sls 
fet forth iirthis cafe. It ftates that notwithftanding the mi¬ 
litary occupation oiHamburgh by an overwhelming 
force, all the powers of civil government were admi- 
niftered in the fame manner as they had formerly been 
before the arrival of the French ; and I know of no cafe 
where a country, maintaining its civil government pro- 
prio jure, has been confidcred as conquered. That 
Hamburgh was, at the time when this infurance was 
effefled, under dominion, and had committed aQs 

to warrant this country to confider her as hoftile, there 
can be little doubt j for the flag of the BritiJJj govern- 

(a) 1 Rob. Adm, Jtep. 199. (/») 1 Jidwt Advi Rcp. 180. 

(r) Vtftei’s J>itrod//Hiony /15. Sk tO, 
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ment was at that time excluded^ in compliance with the 
wiflies, and in furtherance of the policy of the enemy. 
But afluming that the exclufion of the flag of any ftate 
amounts to an a£b which would juftify hoftility between 
the excluding nation and that whofe flag is excluded, 
ftill it belongs to every ftate to pronounce upon the con¬ 
tinuance either of amity,hoftility, or neutrality as be¬ 
tween itfelf and any other ftate. Neutrality, according 
to the ftri£l definition of it given by the writers upon 
public law, rather imports the duty which a neutral 
owes to a belligerent, than the relative fituation in which 
that belligerent choofes to place her. But as it refts 
with every belligerent to determine, according to its 
views of expediency, in what way it will deal with 
neutrals who have a^led in violation of their duty; neu¬ 
trality, therefore, in a more enlarged fenfe, may fignify 
that permitted relation between any two ftates, after the 
right to its continuance has been forfeited by one of 
them. Nations may be at war with each other by re¬ 
ciprocal afts of hoftility done and fuffered ; but they arc 
not bound to take up every caufe of juft offence, nor 
are they of neceflity to be confidered as hoftile to each 
other, if there be a fort of condonation on the one fide, 
for the purpofe of continuing commerce with the other 
who has given juft caufe of offence. It will be found 
alfo, that writers on the law of nations, in treating of 
neutrality, have been led rather to examine what a belli¬ 
gerent is warranted in doing, than what it is compelled 
to do. If, for inftance, notwithftanding a juft caufe of 
war, a nation (hould ftill deem it expedient, confidering 
the convulfed ftate of the commerce of Europe^ to con¬ 
tinue its connection with any other ftate, it is at liberty 
fo to do. Now it appears that this country, finding cer- 
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tain other coun^es overpowered by French force, ftill 
felt defirous of maintaining with them its antient rela¬ 
tions of peace and amity} and with that view chofe not 
to enforce againft them the rigours of war, but to con- 
(ider the inhabitants of thofe countries as perfons with 
whom commerce might ftill be carried on. The rela- 
tion, in which they have been placed at different times, 
has varied according to circumftances. But the actual 
relation of this country with refpe£t to Hamburgh is to 
be taken from the laft order in council, fubfifting when 
this adventure was launched. I have already ftated that 
tins is not an abftradi queftion, whether Hamburgh might 
have been deemed at war with this country, but that the 
queftion is, how the government of this country has 
chofen to treat her a£ts. Keeping thefe obfervations in 
mind, let us look at the orders of council, with a view of 
afcertaining in what relation Hamburgh flood with re- 
fpedl to this country on the i8th of Augujl 1810. The 
firft order, bearing date the i8th of February 1807, 
directs that the fhips and goods belonging to 
the inhabitants of Hamburgh^ which fhall be employed 
in a trade to or from the ports of this kingdom, (hall, 
until further order, be fuffered to pafs free and unmo- 
lefted, notwithftanding the faid country is or may be 
in tlie pofleflion or under the control of France and that 
all fuch fhips and goods which may have been detained, 

V 

(hall be forthwith liberated and reftorcd.” A principle 
may be colledled from this order; for at the very time 
when the fhips of Hamburgh^ antecedently taken as 
hoftile, were detained by this country, it recognizes her 
to Hand in fuch a fituation, as that her fhips fhould be 
reftored to her. Up to that period, therefore, though 
‘ftie was not ftriftly neutral, according to the definitions 

of 
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®f writers on the law of nations; yet quoad this country, 
(he cannot be confidered as hoftile, at a time when it 
dire£ls that her (hips (hall be reftored. The next curder 
is that of the 26th of March^ which directs ** that all 
(hips and goods belonging to the inhabitants of Hmm* 
burghy which have been detained prior to the ift of 
January laft, (hall be iceftored} and that all (hips and 
goods captured on or after the ift of January^ (hall be 
detained (with the exception of (hips and goods trading 
to or from this country) until further order,” &c. Here 
the order fpccifies a time, and from that time haS' cer¬ 
tainly more or lefs of a hoftile complexion. It cannot 
be called a promulgation of abfolute hoitility, but only 
of a qualified one. Then comes the order of the 17th 
of June^ which further dire£Is “ that the (hips and goods 
of the inhabitants of Hamburghy detained (ince the ift of 
Januaryy (hall be reftored; and their (hips and goods (hall 
not in future be liable to detention, provided they (hall be 
engaged in a trade to or from this kingdom, or between 
neutral port and neutral port.” Therefore by this it 
feems, that the commerce of Hamhurghy to the above 
extent, is not only not put an end to as hoftile, but is 
legitimated; or in other words, within certain limits her 
character of neutrality is recognized and preferved. 
Next follows a general order of the nth of Novembery 
and if that order had flood, it muft be admitted, that we 
(hould have been placed in an unqualified (late of hofti- 
lity with regard to Hamburgh. It begins by reciting 
“ that certain unprecedented orders had been iifued by 
the government of France againft the Britijh idands, and 
that the nations in alliance with Franccy and under her 
controul, had given effe£l to them j and farther, that the 
order of the 7th of January laft, (the conciliatory order, 
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if I may fo call it,) had not anfwered the defired pur- 
pof;; it is therefore ordered, that all the ports of France 
and her allies, or of any other country at war with his 
mnjefty, or from which, although not at war, the Britijh 
flag is excluded, fliall be fubjecl to the fame reftri^lions, 
as if blockaded, and that all trade in the produce or 
manufadure of fuch countries fliall be unlawful, and 
that all veflTels trading to or from thofe countries, and 
all goods, &c. fhall be captured.” Here, therefore, the 
cxclufion of the Britijh flag is laid hold of as the cri¬ 
terion of hoftility, and it is declared that the trading with 
fuch places fhall be unlawful. His majefty promulgates 
his will to pronounce thofe places hoftile, under the cir- 
cumflance of his flag being excluded from them. If then 
that order had remained unrepealed, there could have been 
no doubt, that an inhabitant of Hamburgh could not have 
infured his property. But now comes the repealing 
order of the 26th of April i<lo9, which again legitimates 
the trade with all ports and places, not within the line 
of ftridlly hoftile demarcation pointed out by that order ; 
and that, notwithftanding the BritiJJj flag is excluded 
from fuch ports and places. The order recites, that 
his majefty being defirous not to fubjc£f thofe countries 
which were (i. e. heretofore were) in alliance or amity with 
lum, to any greater inconvenience than was abfolutely 
neceflfary, did make certain exceptions in the order of 
the iith of November y and in fubfequent orders; and 
that it W2ft expedient that fundry parts of them fhould 
be revoked; it therefore proceeds to dire£l:, (inter alia,) 
that the order of the 11th of November fhall be revoked, 
except as to the trade within certain limits.” Let us fee 
then whether Hamburgh within the exception, fo that 
the prohibition of her trade is kept alive by this order, 
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the fame as if (he was actually blockaded. The excep¬ 
tion extends to all ports and places as far North as the 
river Ems inclufively j fo that its limits are exprefsly 
defined; and the operation of the order as to time is 
made equally certain, and not left to any implication, 
for it is to have efieft from the day of the date, on any 
voyage which is rendered legal by this order, although 
fuch voyage at its commencement was unlawful and 
prohibited by the former orders. Now Hamburgh is not 
within the Ems,, which is the outward boundary, and 
therefore not within the exception; and this was a trade 
which was before unlawful, and therefore now made 
lawful by the operation of this order. The drawing a 
boundary line excludes any inference which might other- 
wife arife from its being in the pofiefiion of a French 
force. There is another order of the 17th May 1809, 
for the more difi;in£lly afeertaining the places witliin the 
limits excepted in the lull order, and tliat extends the 
blockade to the Eaftern as well as Weftern Ems. It 
feems to me therefore that under thefe circumftanccs 
we are to look at what the government of this country 
has chofen to confider as neutral; and that it mull be 
taken that it chofe to confider as fuch, thofc countries 
with whom it has permitted trade. If the order of 
the nth of November 1807 had Hood, Hamburgh qo\x\^ 
no longer have been confidcred as in a Hate of amity, 
owing to the cfieiSl given in that order to the exclufion 
of the Britipj flag. I am not here pronouncing that 
the exclufion of the flag of a country amounts on all 
occafions to an a£l of hoftility. The mere exclufion 
of trade does not necelTarily import an indication of a 
hoftile intention. Hill lefs does it hoftility itfelf. We 
know that there exifts in fome countries a great jealoufy 

I i 4 of 


4S3 

1813. 

IIagedorn 

againji 

Rcll. 



CASES IN EASTER TERM 


of admitting Grangers into their ports. China affords 
an inftance of this kind> and yet ihe is not deemed an 
enemy on that account. Here this country has, by the 
efFe£i of thefe orders, placed Hamburgh in different re¬ 
lations at different periods. In November 1807 we find 
her treated as hoftile; afterwards it was thought expe¬ 
dient to alter her relative fituation, and to recognize 
her inhabitants, as perfons with whom trade might be 
carried on; and their fliips and goods were releafed from 
confifcation and condemnation. From this review of 
the feveral orders in council, feeing nothing to render 
t the inhabitants of Hamburgh hoftile, or perfons with 
whom trade might not lawfully be carried on, it is un- 
neceffary to look to the licence, for under thefe circum- 
ftances no licence was neceffary. This cafe prefents 
this point, and this alone, whether the perfons in 
whom the intereft is averred can be prote£fced by this 
policy, which depends on this, whether the trade was 
legal. 1 think for the reafons already given, that they 
may be protected. We thought it better to difpofe of 
this queftion by itfelf, in order to lay a foundation for 
deciding other cafes, and to relieve ourfclves from a 
complication of queftions. Upon the whole I am of 
opinion that the plaintiff is entitled to recover on the 
intereft averred, it not being an intereft in any manner 
hoftile. 

Grose The ground of obje£lion is, that the 
parties in whom the intereft is averred are in truth 
enemies. That introduces the queftion, whether Ham- 
burgh ftood in a hoftile relation to this country. Now 
looking to the orders in council, and confidering them 
in the light in which they have been put by my Lord, the 
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cafe feems plain. It is impoi&ble not to fee by them, 
that the trade was in fome meafure made legitimate 
by this country. This is not a queftion whether this 
government might not juftly have gone to war with 
Hamhttrghy but whether it was at war. I cannot fay, 
from a conSderation of thefe orders, that fuch was her 
ftatc. The orders breath fomething pacific, and per¬ 
mit a commerce between Hamburgh and this country. 
If that is the cafe, and the expofition given of them by 
my Lord be corre£l:, there is an end of the queftion. 
It is impoffible to fay that the government of this 
country may not ednfider the inhabitants of another 
country as neutral with refpefl: to her commerce. The 
queftion is whether this country did fo confider the 
inhabitants of Hamburgh, It feems to me that the 
cpnftru£lion given to the orders is the correft one, and 
if fo the queftion is concluded, becaufe the foundation of 
the argument, namely, that this contrail was entered into 
with a fubjeef of a ftate at war with this country, 
altogether fails. 


1813, 


Hackdorv 

arainfl 

BKC.!.. 


Le Blanc J. In this aftion, certain merchants refi- 
dent in this country feek to recover an indemnity, on 
behalf of other merchants domiciled at Hamburgh ; and 
the queftion is whether the contract is valid, in refpe£l 
of the particular fituation in which the Hamburgh mer¬ 
chants ftood. The queftion comes to this, whether thofe 
merchants ftand in the fituation of perfons, wh«m the po¬ 
licy of the law of this country prevents from entering 
into a contraft of indemnity, or from having fuch a con- 
tra£): entered into on their behalf. The principle, upon 
which the policy of the law interferes, is this, that all 
trading with an enemy tends te ftrengthen and aflift the 

•nemy. 
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1813. 

Hagsdorn 

egainfl 

atLh. 


enemy, and is therefore calculated to defeat the obje£lr 
for wliich war is entered into ; and confcquently no con- 
tra£t to protect the property of the enemy can be per¬ 
mitted. That brings it to the queftion, wdicther Ham-- 
burgh ftood in fuch a (ituation, as that the law of this 
country would not permit a contract to be entered into, 
for the benefit of one of the fubjedls of that ftate. The 
infurance was efFe£led in Augujl 1810, and the voyage 
commenced in September, It is material to confidcr whe¬ 
ther fuch was the ftate of Hamburgh at that time. It is a 
very different queftion, whether the relation between two 
countries is fuch as to authorize a ftate of warfare be¬ 


tween them; if that were the queftion, the authorities 
cited for the Defendant would be moft powerful; but the 
queftion is not that, but whether this country confidered 
the relation of Hamburgh to be fuch, as to make it preju¬ 
dicial to allow of any contrails for the purpofe of indem¬ 
nifying the inhabitants of that ftate. Now that queftion 
brings us to the orders. They have already been fo fully 
commented on by my Lord, that I fhall abftain from 
going through them. It cannot but be obferved how¬ 
ever that the order of the iith of November^ which is of 
the moft hoftile complexion, was much abridged in its 
operation by the fubfequent orders exifting prior to this 
contra£l:; and therefore whether that order was intended 


to place Hamburgh in a ftate of hoftility, or not, the fub¬ 
fequent orders have done away its effe£l, and placed the 
inhabitants upon the footing of perfons, whofe property 
the policy of this country allows to be protected. This 
is entirely independent of any queftion upon the licence. 
If I thought it neceffary to advert to that, I ftiould con- 
ftrue the language of the licence, in conformity with the 
orders in council, and according to the relation in which 

the 
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the inhabitants oi Hamburgh ftood under thofe orders \ and 
I fhould hold the expreflion “ on the behalf of neutral 
merchants” to apply to thofe perfons, whom this govern¬ 
ment did not confider as in a ftate of hoftility j and there¬ 
fore the refult would be the fame. Therefore on every 
view of the fubjc£l I confuier the PlaintilF as entitled to 
recover. 

Bayley J. I am entirely of the fame opinion. There 
certunly was condu£l: on the part of Hamburgh^ which 
might Itave warr;’iit».d this country in treating her as an 
ene ;iy ; but ftill this country was not obliged to do fo. 
An overruling power pofleffed thf’mfclves of Hamburgh 
again It (he inclination and intereft of its inhabitants ; but 
did noi difpollefs them of their civil rights, nor of the 
right of carrying on trade with this country. Nothing 
will be found in the exilling orders of council, declara¬ 
tory oi the intention of the Briti/h government to place 
Hamburgh in a hmlile ftate; on the contrary thofe orders 
provide that fiiips and goods belonging to Hamburgh^ and 
engaged in iiade to or from this kingdom, or between any 

neutral portsi Oiall not be liable to detention. Therefore 
% 

however equivocal her relation might be in fomc points 
of view, it is clear that in this refpeft (he was conlidered 
by this country as friendly. Whether the order of the 
iith of November changed the condition of her relations 
to this country, it is unneceffary to confider; becaufe 
that order is revoked by a fubfequent order. 

Judgment for the Plaintiff. 


4«7 

1813. 

Hagerdorn 

flgainji 

htLL. 
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Wilson againft Foderinoham. 


May 

Thc^hai^tercr ^ OVEN ANT on a charter-party of affreightment, by 

L. to B. and the plaintiff as owner of the brig Diana, on a voyage 

back,cannot 
plead to an ac¬ 
tion brought 
againft him by 
the owner on 
the charter- 


from Liverpool to Madeira, from thence to Barbadoes, and 

from thence to Dublin or Hull, or back to Liverpool; 

breach,‘that the defendant did not, nor did the agents of 

party for not the defendant provide a full and complete carijo of Wed- 
providing a fuf- * o ^ 

ficient cargo at India produce at Barbadoes, but refufed fo to do j and 
B.t that the 

(hip failed on the Cargo fhipped at Barbadoes by the defendant s agents 

froro^Z*wUh- was deficient of fuch full and complete cargo by 

coiitral^°to* the There were feveral pleas to the declara- 

and^thaAhr* Upon which iffue was taken. The 4th plea flated 

plaintiff was ^jj^t the veffel, before and at the time of fetting fail on 
privy to and 

knew the fame; her Voyage from Liverpool to Barbadoes, and continually 
thc°contempla- from thcncc until the commencement of the fuit, be- 
tiMawhe^rim^e longed to the plaintiff; and that the plaintiff during all 

tL*contraa*"cr majefty*8 fubjefts of 

violate the re- this realm; and that the veffel failed on her voyage from 
gulationsof ^ ° 

that aO. Liverpool to Barbadoes without convoy, &c. contrary to 

the form of die ftatute 5 and that the plaintiff was privy 
to and knew the fame. The plea then negatived the 
veffefs being within any of the exceptions contained in 
the a^f, which difpenfe with the neceffity of failing with 
convoy; and concluded, whereby and by force of the fta¬ 
tute the faid voyage became and was illegal and void, and 
the plaintiff was not nor is entitled to any freight what* 
foever for the faid voyage in the charter-party mentioned, 
or for any part thereof. 

Replication, that the veffel had a licence to fail and de¬ 
part without convoy from Liverpool, granted by three of 

the 
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the commiflioners for executing the office of high admi* 1813. 
ral, or by feme perfon or perfons duly authorized for that —— 

V^1L$#)EV 

purpofe. againjf 

Demurrer, affigning for caufes, that the fuppofed ^®"*^‘*‘«*^*'* 
licence in the replication mentioned, and the particu¬ 
lars thereof, are not fet forth in that plea; and that 
it doth not appear by the fame, whether or not there 
were any conditions in the fuppofed licence, nor what 
thofe conditions, if any, were, or whether or not 
fuch conditions, if any, vhave been kept and per¬ 
formed ; and that it doth not appear by the fame plea, 
by what perfon or perfons duly authorized for that pur- 
pofe the fuppofed licence was granted, nor by and under 
what authority fuch perfon or perfons fo granted the 
fame; and alfo for that the fame is in other refpe^is in¬ 
formal, &c. Joinder in demurrer. There was alfo ano¬ 
ther plea dating, as in the former, that the veffel belonged 
to the plaintiff, and that hs was one of his majefty’s fub- 
je£ts; it then alleged that a certain licence, before the 
veffel fet fail on her voyage from Liverpooly to wit, on the 
30th of April 1811, was granted for the veflel to fail or 
depart from the port of Liverpool without convoy, on her 
voyage to Jidadeira and Barbadoes^ by J 5 ,, %T* S» 2^., and 
F. R., then and there being three of the commiffioners 
for executing the office of Lord High Admiral of Great 
Britain^ provided (he fliould be armed and manned 
in a fpecified manner; and that at the time the faid 
▼eflel failed from Liverpool^ no other licence was or had 
been granted for the faid veffel to fail or depart there¬ 
from without convoy, either by the Lord High Admiral 
of Great Britain^ or tlie commiffioners for executing the 
office of Lord, High Admiral for the time being, or any 
three of them, or by any perfon or perfons duly autho¬ 
rised for that purpofe; and that the faid veffel failed 


on 
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1813* voyage from Liverpool to Barbadoes without con- 

voy, &c. contrary to the form of the llatute, and that the 

againft plaintiff was privy to and knew it; and that the veffel at 
FonSRlNCBAM. r t /• •!• . . , - ^ 

the time or her failing was not manned in the fpecified 

manner, but failed without convoy manned with a lefs 

number than fpecified, contrary to the form and efte<5f of 

the licence, and that the plaintiff knew the fame. The 

plea then negatived the exceptions contained in the a£l, 

and conduded in the fame manner as the former. 

To this plea there was a general demurrer. Joinder 
in demurrer. 

Srarlett, for the plaintiff*, began by adverting to the 
convoy a£t (a), and was about to contend that the a£f 
which impofe^ a penalty on the mafter for failing with¬ 
out convoy, did not make it a condition precedent to his 
acquiring any rights under the charter-party j when the 
Court interpofed, and called on 

Holroydy for the defendant, who infiffed that in this 
form of aiSfion, which was not like an adion for the 
freight, grounded upon an adoption by the defendant of 
the charter-party, it was open to the defendant to avail 
himfelf of the objeftion arifing from the failing without 
convoy, contrary to the provifions of the liatute; and for 
breach of which the ftatute made the voyage illegal. 
The firft feftion ena£fs, that it fhall ndt be lawful for 
any (hip, &c. to fail from any port or place what¬ 
ever, unlefs under convoy; which is an exprefs de¬ 
claration of the illegality of the voyage, independent of 
any penalty ; and this is confirmed by /. 4., which makes 
infurances upou aU (hips failing without convoy, contrary 


l«) 43C.3- C.57- 
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TO the a(^, void to all intents and purpofes. And for 1813. 

that caufe, in Hhickley v. Walton («), the Court of Com- Wilson 
mon Pleas held the voyage illegal j and yet the policy in ogainji 

, _ , , - .t* j t M FonERINOHAM. 

that cafe, as the charter-party m this, was made while 
it was in dottbt whether the (hip would fail with or 
without convoy. 

Scarletty in reply, diltinguiftied Hinckley v. Walton from 
this cafe, inafmuch as that was the cafe of an infurance ; 
and befidcs it was to be inferred from the report, though 
not cxprefsly fo ftated, that tlie aflured had previoully 
determined to fail without convoy. 

Lord Ellenborough C. J. If this contra£i had been 
made upon an underftanding that it was intended to 
contravene the provifions of the a£t of parliament, per¬ 
haps the voyage might have been illegal, as being an a6"t 
contemplated to be done in violation of a law of the ftate 5 
but this contra 61 : was entered into, as wc muft prefume 
until the contrary be (hewn, in perfedl innocence, and 
witli the purpofe of effectually complying with the aCt of 
parliament. It may be afked, then, when does the ille¬ 
gality attach ? Can it be faid that by matter ex poft faCto 
it became void ab origine ? I confider the cafe in Taun¬ 
ton as decided with reference to an infurance, which is 
cxprefsly made void by the ftatute, and is not this cafe. 

The queftion here is, whether a contraCl by charter- 
party, there being nothing to fhew a previous intention 
of departing from the .direCiions of the convoy aCf, is to 
be vitiated by relation to an aCI fubfequent. I know 
of no rule of conftruCtion of that fort. If it is to be ar¬ 


gued, 


(a) 3 Taunt, t^i. 
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Wilson 

sgainft 

fONBKlMOBAM. 


gued, that becaufe the captain did not comply with the 
regulations of the z£k in one inftance, tlierefore he would 
not fulfil the terms of the charter-party, it would lead to 
this inconvenience, that in every cafe we Ihould have to 
ellimate the moral re£^itude of the captain. Here the 
queftion is, whether the contra£t is made void by the de¬ 
parture of the captain, without convoy, which fubje£led 
him to a penalty. I cannot draw any inference from 
this breach of the llatute, that the contrail was meant to 
be avoided. 


Batlet J. In Hinckley v. Walton there is no doubt 
that the affured was inilrumental, within the words of 
the zGtf to the (hip’s failing as it did. And in a former 
cafe of Cohen v. Hinckley (at), it was confidered that the 
policy was not avoided by the (hip’s failing without con¬ 
voy, unlefs the party interefted was infirumental to her 
fo failing. I therefore think in this cafe that the de¬ 
fendant was not excufed from completing his loading, 
becaufe the captain neglected to comply with the provi- 
fions of the a£l. 

/ Per Curiam^ Judgment for the FlaintifiF. 


^ («) I Tamt. t49. 
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The King agahift The Inhabitants of the Townfliip 

of Warkworth. 


IJPON an appeal againft an order of tv/o ju dices, 
removing WHllam Forjlci'y his wife and cliildrcn, 
from the parifii of Alnnvick to the towiilhip of IFarh'iocrtb, 
hotJi in the county of Northumherlan.l ; the h'dions con- 
llrmcd the order, lubjetl to the opinion of the Court on 
the following cafe : 

'The pauper W, Forjler was fettled in IKarkiuorthy but 
refided for fome years in the town of Alnivich before he 
became chargeable, and was removed by the prefent order j 
at which time he was a freeman of the town. The town 

of Alnwick is an ancient borough, and the freemen of 

* 

Alnwick are a body corporate by prefeription by the 
name of the chamberlains, common council, and freemen 
of Alnwick. The freedom of the town is acquired by 
defeent or fervitude, or is granted upon the recommenda¬ 
tion of the common council. The pauper was a freeman 
by defeent, and had been admitted to his freedom twenty, 
five years before the order of removal. The Duke of 
Northumberland is lord of the manor and borough of 
Alnwick ; and the foreft of Hayiloiiy or Alnwicky or Aln¬ 
wick moor, lies within the manor, the foil and royalties 
being veiled in the lord. The pafturagc of the moor is 
of confiderable value, and the freemen of Alnwick and no 
others, arc entitled to common of pallure thereon, each 
freeman being entitled, when relident, but not other- 
wife, to the pafturagc of five Hints of his own cattle, that 
is to fay, live cows, or twenty-five fliccp: the freemen 
have alfo a right to dig and cut peats, furzes, turves, and 

VoL. I. K k bullies 


1813. 


Sinarday^ 
Alay %zd. 


Where* n p7.u- 
pcr. asfn Cinan 
<»l a town, Willi 
I'lititlfd, dining 
Ins I'ffidtnci* 
tlirrc, together 
witli the other 
freemen, to a 
iHntcd cnmnmii 
of pafturc on 4. 
nciglihoin ing 
moor for Ms 
own cattle, and 
alii) to a right 
to cut peat for 
his own ule.and 
get Hmelloncs, 
&c. on tlie 
moor, and to 
pul his children 
to tlif town 
fchool free of 
cxpcncf, at 
which two of 
his cliiUlicn 
were placed at 
tlx time, of his 
removal; hut 
it did not ap¬ 
pear that hio 
had ever exci- 
eifed the com- 
muii ot padnre, 
or had any cat¬ 
tle will) wiiicli 
to cxercil'c it : 
held that thefc 
rights did not 
amount to liuh 
an cilatc as to 
make him iirc- 
movtiublc. 
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Buihes upon Jllnwich moor for their own ufe, and to 
get limeftone, flates, and freeftones in the open quar¬ 
ries of that moor: they have the privilege alfo of fet- 
ting up their il;alls in the market-place, without paying 
any toll or ftallage to the lord, and of having their chil¬ 
dren educated free of expcnce at the town fchool, at 
which fchool two of the children named in the order were 
placed at the time of the removal. 

The queftion for the confideration of the Court is, 
wTaether the rights of the pauper, as a freeman of 
the borough of Alnwick amount to an eftate from 
which he is not legally removeable under the ftatute 
13 & 14 Car, 2, c. 12. 


Topping and Hullocky in fupport of the order of fef- 
lions, contended in the negative. They admitted that a 
right of common being a privilege arlfing out of land, 
had been fo far confidcred as land, as to be holdcn a 
tenement; but fuppofing this privilege amounted to a 
right of common, they infilled that in order to make tho 
pauper irrcmoveable from it, it mull appear that he wai 
in the a£lual pofieffion and enjoyment of this right. 
Now here the pauper had a mere title to exerciie a pri¬ 
vilege, which it does not appear he ever did excrcife, 
or was even in a capacity to exercife, for it is not dated 
that he had any cattle^ and every freeman v/ill he irrc¬ 
moveable if this pauper be fo, for though he has no cattle 
now, non condat but he may have at a future time. 
Even itr cafes which clearly come within the meaning of 
tte party’s own freehold, it was for a long time doubtea 
>flietber, in order to be irremoveable, he muft not bo 
refident on the property: and altboiigh that' has been 
decided agt to be iKCeffary in Re« v. Houghun Le 
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Spring (a)f and other cafes ; ftill there muft be a legal 
if not an a<flual occupation. But independently of that 
objedliion, it is fubmitted that fuch a perfonal privilege 
as this has never been held to make the party entitled to 
it irremoveable : it is a mere perfonal privilege, conti¬ 
nuing only fo long as the party is refident, and not 
transferable, or capable of being demifed ; fo that it 
does not even amount to a common in grofs. 


1813. 


The King 
againji 
The Inhabi¬ 
tants of 

yTARKWORTH, 


R-ichardfon and Coltman contra. It is laid down by 
Fojler J., that by magna charta a pcrfon is not remove¬ 
able from his freehold (^) 5 and the rcafon given is, 
becaufe none fliall be dilTcifcd of hisTreehold.'' Now 
the fame reafon which applies to land, applies alfo to 
every fpccies of tenement of a freehold nature. The 
prefent franchife is of that fort, for it amounts to a 
profit a prendre, or a right of common in grofs, which 
has been held fuffictent to confer a fettlement (r) ; and 
the pauper, altlbugll not in the a£lual enjoyment, might 
at any time have become capable of enjoying it. It is 
true that he had not any cattle ; but he might have had ; 
and it would lead to uncertainty, if it were to be holden 
neceflary that he fliould be in the actual occupation at 
the time of removal. Suppofe this pauper had had cattle 
at one time, and had been in the exercife of his right of 
common, but had difpofed of thofe cattle with an in¬ 
tention of buying others of a more ufeful defeription, 
would he be removeable during the interval ? But at all 
events, taking this to be a fimplc franchife, it may be 
faid to be as much his own, as any other man’s eftate 

^ • 

(.;) I Rafi, 247. (^) R. V. Aythra^ Rooding^ Bhyt, S C. 414. 

(f) 7 T.R. 671. Rexv. Derfviglam. 3 113. Rtx v. Hollingtoth 


Kk a 


is 
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i&liis own: he is entitled to it proprio jure, and it ap¬ 
pears that he was in part in the exercife of it, by edu¬ 
cating Ids children at the public fchool 5 bolides which, 
there was a right of getting flates, which is clearly a 
right to a portion of tlie foil. 


Grose J. (^'t) There is no doubt whatever in this 
cafe. When I read it, I was fomewhat furprized that 
the jullices rtiould have thought fit to referve it. The 
queftion is whether the pauper, W'* Forjlery was irre- 
moveable from his own eflate. In order to determine 
that, we mull inquire what cllate he had. Now it ap¬ 
pears that he had neither land nor houfc : it is faid, 
however, that he had a right of common *, but fuppofing 
he had, it does not appear that he was ever in the en¬ 
joyment of, or had any cattle wherewith to exercife that 
right. The profit a prendre, or cafement, as it has 
been called, never exifted in him; how then can he be 
faid to have been refident on his' own ? It cannot be 
confidered as a refidence on his own, when in truth he 
never had it. It would be abfurd fo to confidcr it. 


Le Blanc J. The queftion is, whether it appears to 
us that the pauper was irremovcable, during the period 
of his refidence in the town of Alnnuick^ on the ground 
of being refident on his own eftate. The cafe made in 
argument to fliew that he was refiding on his own is 
this,. that he was a freeman of the town, and as fuch 
entitled to a right df common on Alnwick moor: and 
this right of common is faid to be a tenement. But I 
think this is not in ftriclnefs a right of common, nor 


C«) Lord Elleub'nwgh C. J. was abfent. 


can 
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can it properly be faid to be a tenement; it is a mere 
franchife. The argument, however, has been carried 
tills length, viz. that fuppofmg it to be only a franchife. 
Hill the pauper was irremoveable from it. But to this I 
cannot accede. In the cafe, for inllancc, of a freeman 
of a corporation, who has a right of fufFrage for the 
ele^lion of a mayor^ or any other of the officers belong¬ 
ing to the corporate body, has it ever been decided that 
fuch a franchife made the perfon entitled to it irremove- 
able ? Here the pauper, as a freeman of the town, was 
entitled, if he had any cattle, to turn them on the moor. 
This, however, was a mere perfonal privilege, wholly 
unalienable, and not falling within the legal definition 
of a right of common. A privilege of this fort, I be¬ 
lieve, has never yet been holdcn to be fuch an ellatc as 
to make the perfon entitled to it irremoveable. It is a 
Itrong circumllance, that notwithllanding the exiltcnce 
of fuch rights in different parts of the kingdom, no at¬ 
tempt like the prefent has hitherto been made. It ap¬ 
pears to me, therefore, that this does not fall within the 
purview of thofe cafes which have decided that a party 
is not removeable from His own ; and which dotfrine, I 
admit, has been extended to cafes where a party was 
merely refiding in the parilh in which his ellate was 
fituate, and not upon the ellate itfelf. {a) 


1813. 


The Kino 
againft 
The Inhabi¬ 
tants of 
Warkw()R 7 n 


Bayley J. The cafe does not find that the pauper 
had any houfe in which he was entitled to refide ; and 
as a freeman he had no right of refidence; but that 
muft be acquired by other means. When he can ob- 


(rt) Rex V. Soivton, Run. S.C. 125. Rex v. St. Nyott's^ ibhi. 13%. 
Rex V. Houghton Le Springs 1 Eaji 247. Rex v. Borjioncy iht,!. 296. 
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Saturday^ 

/i;-y lad, 

• ^ 

Jiutgment of 
Hull pro' for 
no' tn'ciinjj 
' the illue Cdii- 
lioi be ligiied 

ini'els tliific be 
a rule to enter 
tlie iffuc of the 
fame term in 
which fuch 
judgment is 
finned. 


tain a rcfidence, then as freeman he is entitled during 
fuch reaJence to turn cattle on the common. But 
when he removes, he lofes this privilege. I am not 
aware of any caie, in which a privilege of this deferip- 
tion has been holden to be fudicient to confer a fettle- 
ment. It is a mere local privilege, and attached to the 
perfon fo long only as he is refident. Frpm the fre¬ 
quency of thefc rights, which ex ill in many corporations 
in the kingdom, fettlemcnts miift have been claimed in 
refpeff of them, had they been deemed fufficient for that 
purpofe. This cafe is very difl'erent from the cafes of 
removals from landed property- 

Order of feffions confirmed. 


Lancaster againjt Fraser. 

J^EADER fhewed caufe againft a rule for fetting 
afide a judgment of non pros. The rule to enter 
the iffuc was in Riichaclnias-tQxm^ iffue not entered in 
time, and thereupon judgmcnl of non prosj which 
was afterwards fat afide on payment of cods. In Hilary 
term nothing was done, in this term, the iffue not having 
been entered, judgment of non pros was figned. The 
queftion was whether there mull not be a rule to enter 
the iffue of the term in which judgment was figned. 
It was admitted that with relpe<Sl to a rule to plead the 
pra^^ticc was fo (a); and the Court, upon reference to 
the mafter, faid it w.ss tlie fame in this cafe. 


Comyn in fupport of the rule. 


Rule abfolute. 


(ti\ 7 fdd*M Pr,tx. l.'.A 
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The King againjl The Juftices of Surrey. 


Monday^ 
May 24 tlu 


^fTlIS was a rule for a mandamus to the juftices of Wl’cre an ordor 
X ■'of I'cmoval was 

Surrey^ commanding them to receive an appeal made and ex- 

. • >-t cciited on the 

againft an order of two juftices, removing George day before the 

Kellaway his family from Richmond io Mortlake, the 

The rule was obtained on the affidavit of one of 

the parifli officers of Mortlahy which ftated that the 

* ' pauper was re¬ 

order of removal was dated on the iith of January moved, gave 

•' due notice and 

laft, and was executed in the afternoon of that day. entered their 

- rn r t r ft » appeal at the 

That the quarter feffions for the county of Surrey began Eafter feffions, 

on the 12th, and that there was not fufficient time to not^ntOuftice* 

procure any information refpe£ling Kellawayh fettle- {f,*il*a*ppea!^on^ 

ment, or the requifite evidence to fupport an appeal, or 

even to afeertain whether fuch appeal ought to be made, been entered at 

the SHphemy 

That according to the practice of the feffions for that ttihons; this 
county, notice muft be ferved on the refpondent pariffi a mand*amu?to 
by the appellant, of their intention to try fuch appeal, Juch%- 

at lead fix clear days before the commencement of the p^. Jmtwith- 

J Itanding it ap- 

feffions: that due notice having been given for the Eafter that the 

Epiphany lef- 

feffions, the appeal was then entered; but the Court lions continued 

refufed to hear the appeal, on the ground that it ought days, and were 

to have been entered at the Epiphany feffions, and re- JwicTadjtmned 
fpited until the next feffions. todiiiant dayy, 

Againft the rule an affidavit w'as made by C. J, 

Lanvfon Efq., clerk of the peace, which ftated that by aliow appeals 

. r 1 r rr r . ^ Clllcrcd 

the courfe and praiStice of the quarter feffions for that at any time 
county, they are always adjourned for a certain time, conumiance, oi 
and appeals againft orders of removal are allowed to JiJcntV^anTto' 
be lodged at any time during the fitting of the feffions, 

K k 4 or feflioni* 
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SURREV. 


or at the adjournment held next after the making fuch 
order, withoiit requiring notice to be given to the rc- 
fpondents. And that the confideration of fuch appeal is 
thereupon adjourned to the next quarter fellions after 
thofe at which it is fo lodged. That the lall Epiphany 
quarter feflions commenced on the 12th of January^ 
and lafted fourteen days, when they were adjourned to 
the 2d of February following, (which adjournment 
lafted one day,) and again adjourned to the ill of Marcky 
which lafted two days. It was ftated allb that Neivinjrfon, 
where the Epiphany fellions were holden, was diftant 
only eight miles from Mortlake, 


Park and Lawes upon fliewing caufc, admitted that 
according to the conftru£l:ion of the ftat. 13 & 14 Car, 2. 
c. 12. / 2., which gives the appeal, the next quarter fef- 
lions mull be taken to mean the next poflible fellions {a ); 
but they contended that the Epiphatiy feflions were the 
next poflible feflions, for it appears that by the praflice of 
the feflions the appeal might have been lodged at any time 
during their continuance, which was fourteen days, or 
afterwards, at either of the adjournments 5 and no no¬ 
tice is ncceflary before entering the appeal, although by 
the 9 G. I. r. 7. f. 8., notice mull be given before the 
hearing. And this being a parilh within the county, 
mull be prefumed cognizant of the practice ; and being 
alfo in the vicinity of where the feflions were holden, 
it falls within the rule in Eex v. The Jujlices rf Here- 
fordjhire (b), where, although the parlfti was more dif¬ 
tant from the feffions than in this cafe, and the prac- 

(a) R. V. yunices of Torkjbire^ Dougl. XpO,, 4th edit. 

* 3 T. R,j 
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tice was not to receive appeals after the firiR: day, this 1813. 

Court refufcd a fimilar application to the prefent. ' 

The King 
agiiii'.Ji 

Nolan, in fupport of the rule, relied on Rex v. The 
Jujlkcs of London, (a) 

Lord Eelenborough C. J. The ftatute does not 
contemplate the continuance of the feflions. It cnafts 
that the party may appeal “ to the next quarter feflioirs,” 
without adding ‘‘ or forne adjournment thereof.” It 
takes the holding of the felfions as the point of time, to 
which it refers the appeal; and the feflions are always 
confidered in law as one day, to whatever period they 
may by accidental caufes be extended. The appellant 
parifli ought to liave a rcafonablc time allowed for con- 
fidcring whether they will appeal or not. The queftion 
is, whether the interval between the iith and 12th of 
January was a reafonablc time for thatpurpofe. Wc are 
of opinion that it was not. 

Bayley J. referred to Rex v. Jujltccs of Flintfljire, {b) 

Per Curiam, Rule abfolute. (r) 

(«) 15 634. {J) 300 . 

(f) Sec R. V. JujUces of Dorfet, 15 Eaf, 300., and if. JnJiufi cf 
Sifft^i ib.ioO, 
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The 23 G. 3. 
t. 90. j\ 4., <or 
pavinjj and 
lighting the 
paiifh of 
St. Martin^ 
which prohibits 
under a penalty 
any perfon 
during the 
time hu fiiall 
he colhtior cf 
any tax, or liold 
any office of 
proht, or be 
interened in 
any contract or 
work to be 
done in the 
execu-tiou of 
that aft, fioin 
afling as a 
committee-man 
under the af>, 
does not extend 
to a colleftor 
of the afTefled 
Uxes. 


Lbe againji Birrell. 

y^EBT for penalties. The declaration ftated that the 
Defendant, after the making of a certain adb of 
parliament, pafled in the 23d year of hisprefent majefty, 
intituled, An a< 51 : for better paving, cleanfing, and 
lighting the parilh of St. Martin in the Fields^' See. (rz), 
on the 29th of September I012, at the parilh of St. Mar- 
tin^ in the county of Middlefex^ did adt as a committee¬ 
man in the execution of the faid adt, he, the Defendant, 
then and there being collector of a ceviain i^x commonly 
called the affejfed taxes for a certain part of the faid pari/hi 
that is to fay, Suffolk-Street M'ard, contrary to the form 
of the faid a£f. Whereby and by force of the faid acf 
the defendant then and there forfeited loc/.. See. I'hc 
fecond count was for a like penalty, charging that the 
Defendant did as a committee-man, &c. he the De¬ 
fendant tlien and there being collector of a certain tax 
called the propertytax for the faid part of the parijh^ con¬ 
trary to the faid adl. There were other counts. Plea, 
nil debet. 

At the trial beforfe Lord Ellenhorough C. J., at the 
Middlefex fittings after laft term, it was proved that the 


(a) By 23 G. 3. c. 90. f. 4. it is enabled, that no perfon (hall be 
capable of ailing as a committee-man in the execution of the faid a€f, 
unlefs he (hall be then refident, &c., nor during fuch time as he (hall 
be collcftor of any tax, or (hall hold any office of profft, or be any way 
intcicftcd or concerned in any contrail or work to be done in and 
about the ext eution of any of the powers of the faid aft. And in 
cafe any fuch pcr(bn hereby made incapable of afting as a committee¬ 
man in the execution of this aft, (hall neverthclefs prefume to aft 
as fuch, every fuch perfon lhall for every fuch offence forfeit and pay 
ihe fum of 100/., £te. 


defendaniH 
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defendant a^fed as a committee-man in the execution of 
the faid acff, and was at that time a coile£for of the 
aflefled taxes for Suffolk-Jiregt ward, as alleged in the de¬ 
claration, whereupon his Lorclihip allowed the plaintiff 
to take a verdift on the firft count, with leave to the 
defendant to move to enter a ncnfuit. 

Richardfon accordingly on a former day in this term 
obtained a rule nifi for entering a nonfuit, or arrefting 
the judgment, on the ground that the prohibition con¬ 
tained in ftat. 23 G. 3. c. 90. f. 4. mull be reftrained to 
perfons that fhould be collectors of any tax, or (liould 
hold any office of profit, &c. connected with the faid 
aCt, and did not extend to collectors of the public 
revenue. 

Abbott (with Holroyd) fhewed caufe, and relied on the 
generality of the words “ collector of any tax,’* which 
might have been controlled, if fo intended, by words 
reftriCtive of their meaning to that aCt; in the fame 
manner as in a fubfequent part of the claufe the prohi¬ 
bition was exprcfsly confined “ to perfons intereflcd in 
any contraCt or work to be done in and about the execu¬ 
tion of the aCt.” 

15 ut the Court were clearly of opinion that the latter 
w'ords over-rode the whole claufe ; and controlled the 
general meaning of the words “ colleClor of any tax," 
or who ** fhall hold any office of profitotherwife a 
different conftruCfion would go to difqualify a perfon 
who held an office, however exalted, in fee or in tail, 
from executing the powers of this aCt; which would be 
pufhing the cdnftruCtion beyond all reafonable limits. 

Then 
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ngainji 

Birkelx,. 


Then if the words cannot reafonably be under flood in 
their generality, as including every ofFice of whatever 
nature, they mud be conftrued as of an office connected 
with tliis a^. 

Rule abfolute. 


Tucjdayt 

May 25 tli. 


Shipley and Others againji Kymer and Others, 


Where, fugars 
were (hipped 
from abroad 
under a hill of 
lading, which 
exprefled that 
they were on 


^^SSUMPSIT for money had and received. At the 
trial before Lord lillenborough C. J. at the Loudon 
fittings after lad Michaelmas term a verdi£t was found for 
the plaintiffs, fubjc£l to the opinion of this Court upon 


account of the 
plaintiffs, and 
were to be de¬ 
livered to W. 
and their 
afligns, and W, 
who were the 
agents of the 
plaintiffs for the 
management of 
their propeity 
configned from 
abroad.indorfed 
the bill of 
lading, together 
with the other 
bills of lading 
comprifing the 
reft of the car¬ 
go, to the de¬ 
fendants, and 
drew bills upon 
them for the 
amount of tlie 


the following cafe: 

The plaintiffs are proprietors of edates in the iflaiul of 
Nevis in the Wejl Indies: the defendants are brokers in 
partnerffiip refident in London, Meffrs. Williams ami 
Wilfotiy who were merchants at Liverpool^ were employed 
by the plaintiffs as their agents in England^ for the ma¬ 
nagement of the property configned from their edates in 
Neviss and were in the habit of employing the defend¬ 
ants as brokers, for the fale of cargoes of goods coming 
to the port of London^ configned to them {Williams and 
Wilfoti)^ and of drawing bills upon the defendants on 
account of fuch cargoes ; and there was an open account 
between them. In « 7 «/y 1810 feventy hogfheads of fugar 


whole cargo, marked F. S. the property of the plaintids, were fliipped 
which the de¬ 
fendants ac- at the illand of Nevis on board the fhip AuguJIa, under a 

S^fold"the^^^* hill of lading, fpecifying that the feventy hoglheads were 

monih^cr^k, account and rifque of the heirs of Lady F. Stapleton 

at tlie expira¬ 
tion of which they carried the amount of th«4proceeds to the account of who in the in¬ 
terval between the fale and the expiration of the credit had become bankrupts: Held 
that the plaintifts were entitled to recover the piocceds of fuch fale from the defendants. 


*3 


dcceafed. 
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dcccalcd, and were to be delivered to Mcllrs. W^illiams and 
Wilfon or to their afligns. The bill of lading was in the 
common printed form, and the words ** on account and 
rifqiie of the heirs of Lady F. Stapleton deceafed,” were 
inferted in writing. The plaintiffs are the perfons de- 
feribed as “ the heirs of Lady F, Stapleton deceafed.” 
In the beginning of September i8lo, Williams TinA. Wilfon^ 
who were confignees alfo of the whole cargo of the Au- 
gujldy indorfed and delivered to the defendants the above- 
mentioned bill of lading, which they had received from 
the plaintiffs, together with all the other bills of lading 
of that fhip; and at the fame time drew bills upon the 
defendants agalnft the cargo, including the fugars men¬ 
tioned in the bill of lading, to the amount of 15,000/., at 
four months; which were accepted and paid by the de¬ 
fendants. Upon the arrival of the ftiip, the defendants 
on the 4th of September entered the cargo at the cuftom- 
houfe, and proceeded to land and fell it, according to the 
ufual courfe of bufinefs between them and WtUiams and 
Wilfon, The fugars were fold at the ufual credit of two 
months in various parcels, between the 25th of September 
and the 9th of OElobery both inclufive, and were paid for 
in due courfe. Williams and Wilfon flopped payment on 
the 17 th of Septembery and never again refumed their 
payments; and their floppagc was known to the defend¬ 
ants fhortly after it took place, and before they had fold 
any part of the fugars •, but long after they, as brokers to 
Williams and Wilfon for the hile of the faid fugars, had 
accepted bills to the amount above mentioned. On the 
17 th of Novembery Williams and Wilfon committed an 
a£l of bankruptcy, and on the 30th a joint coramifTion 
was iflued againft them and one Harrifotiy and on tlie 
t4th of December another commiffion againfl them only. 

The 


1813. 


SuirLEY 

againji 

Kymek.. 
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The firft commiflion was afterwards fuperfeded by order 
of the Lord Chancellor, but the fecond is ftill in profecu- 
tion. The defendants on the loth of December carried 
to the credit of Williams and Wilforf^ account in their 
books the fum of 2066L 15/. id, as the amount of the 
fales of the 70 hogflieads of fugars, the two months cre¬ 
dit on the federal parcels having expired at that time, and 
the whole amount being then due. On the 19th of 
cember the accounts were tendered, bearing date on that 
day. Williams and Wiljon are indebted both, to tire 
plaintiffs and to the defendants to a greater amount than 
the fum fought to be recovered in this aiffion. In May 
18 r I a demand was made by the agents of the plaintiffs 
upon the defendants for the proceeds of the 70 hogfheads 
of fugar in queftion. The queftion for the opinion of 
the Court is, whether the plaintiffs are entitled to recover. 

If the Court fhould be of that opinion, the amount of the 
damages to be afeertained by a reference; otherwife a 
nonfuit to be entered. 


Bqfanquet for the plaintiffs obferved on the fa£ls, that 
as the bill of lading exprefsly fpecified that the fugars 
were configned to Williams and Wilfon on account of the 
plaintiffs, there could be no doubt that the defendants 
when they took the bill of lading and made advances 
upon the fugars, did it with full notice that Williams and 
iVUfon were only fa£Iors. They afterwards fold the 
fugars with a knowledge of Williams and Wilfon'% infol- 
tency, and received payment for them after their bank- 
fuptcy; and the queilion is, whether under thefe circum- 
ftanccs they are entitled to withhold the proceeds of fuch 
fale, which the plaintiffs, adopting the a£t of fale, feek to 
recover from them in tliis form of aaion. The defend¬ 


ants 
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ants can only be entitled to withhold the proceeds either as 
having a lien on them for their advances to Williams and 
Wilfotiy or as having a fet-ofF againft tlicm, or as being dif- 
cliargcd by payment. As to tho fiiil, if they had not a 
lien on the goods, neither can they have on the proceeds; 
for the one is confequent upon the other; and in Martini 
V. Coles {a) it was decided that a fadlor by pledging the 
goods of his principal cannot convey a lien to the pawnee 
for his advances. Then as to the fet-olF, that can only 
exifl iji^afes of mutual credit or debts {h ); whereas this 
fide by the defendants did not conllitute any debt between 
themfelves and Williams and Wilfoti ,• being made with 
full notice, which the bill of lading conveyed to them, 
that Williams and Wilfon were only factors. The fale 
therefore properly conftitutes a debt between them and 
the plaintiffs, who were the principals. In Maanfs t. 
Henderfon (c) it was held tliat where an agent at the time 
when he cfFe^led an infurance told the broker that the 
fhip was neutral, it was a fufficient indication that he was 
a6ting as agent, and not on his own account, although he 
opened the policy in his own name; and therefore the 
broker had no right to retain the policy againft the prin¬ 
cipal for his general balance againft the agent. Then if 
this cannot be a fubje£l of fet-off between the parties, 
neither can it operate as payment to Williams and Wilfon 
in difeharge of the plaintiffs’ claim. Payment to an agent 
may be good as a difeharge againft the principal in thofe 
inftances where it may fairly be prefumed that the agent 
Is authorized to receive it; but it cannot be fuppofed in 
the prefciit cafe that the plaintiffs would authorize fucli 
% payment as this, which is no a^Iual payment, but 


1813. 


fiHIPT.EV 
againft 
Kv MKR. 


f«) I ivl- if" S. 140* 


(i) 5G.V r3o./.a8. (0 x EnjUiyS' 

X merely 
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merely ftriking off fo much as the proceeds amount to, 
from the credit fide of the account current between the 
defendants and Williams and Wilfon, 


Puller^ for the defendants, refted their cafe on the 
ground of payment. He contended that this cafe dif¬ 
fered from all the former, inafmuch as it is found that 
Williams and Wilfon were employed by the plaintifts as 
their agents, in the management of the property configned 
to them from Nevis. They were therefore fcncthing 
more than mere agents for fale, having a general control 
over the property to difpofe of it in the manner they 
might think beft. It is faid that Williams and Wilfon 
could not pledge •, but furely they might fell and receive 
the value; and the cafe Hates, that when they indorfed 
the bill of lading to the defendants, they received the 
value in acceptances: which is equivalent to payment (a). 
It was therefore a delivery of the fugars to the defend¬ 
ants upon payment made by them iiiftanter, or rather by 
anticipation before the fugars were delivered; which is 
in effect a complete fale. As to the fubfequent bank¬ 
ruptcy of Williams and Wilfon^ that cannot alter the 
rights of the defendants after payment made by them, if 
Williams and Wilfon had a right to fell and receive pay¬ 
ment. The cafe of Wright v. Campbell if) comes the neareft 
to the prefent, and that was confidered as a cafe of fale 
and not as,a pledge. In Maanfsv. Henderfon it was 
only decided that the policy-broker who dealt with tlic 
agent, had no lien upon the policy as againft the princi¬ 
pal, for a general balance due from the agent j but the 
Court allowed the lien to the extent of the premium on 


(«) Zickharrovt v. Mafon^ 6 Eaftt %$. in note^ per Bnller J. 
{b) 4 Burr. S046. 


the 
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tlie policy; and therefore that cafe, if at all in point, is 
certainly not unfavourable to the argument, that where 
payment has been made upon a fpecific thing to a party 
entitled to receive it, to that extent the party making the 
payment will be protected. Now this was a payment by 
means of acceptances- given to the party who had a right 
to receive them in exchange for the fugars, and it was 
made, as appears from the cafe, according to the ufual 
courfe of bufinefs. If it had been made in fpecie, can it 
be doubted that it would have been good ? And being by 
acceptances makes no difference. In Ptckeringv.BuJh {a) 
the Court held a fale by the agent would bind the princi¬ 
pal, where it was done in the ufual courfe, and the agent 
was in a condition to fell; and Moore v. Clementfon (k) 
is not an authority to the contrary, becaufe there thb 
feller was known to be a more fa£l:or. Here the 6ngle 
circumftance of the confignment being made to Williams 
and Wilfon on account of the plaintiffs, did not indicate 
to the defendants that they were only fa£lors in this in- 

ftance, fo as to take it out of the ufual courfe of their 

_ ♦ 

dealing. At all events, the plaintiffs fliould have made 

their demand before the ikfaiy following, in order to give 

the defendants the earlieft opportunity of reforting.to the 

funds of Williams and Wilfon, 

Lord Ellenborough C. J. This is a very clear cafe. 
It is an a6bion by the proprietors of certain hogfheads of 
fugar configned from Nevis to Williams and Wilfon their 
factors, under a bill of lading dire 61 :ed to them or their 
affigns. The firft queftion is, whether the bill of lading, 
notifies to whom the property belongs. Now that quef- 

(fl) 15 38. {h) % Camp. N, P, C. 

VoL. I. LI tion 
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tion is anfwered by the for. the bill of lading fpecifi- 
cally flates that the goods were ihipped on account and 
rifque of the heirs of Lady F, Sfap/eion, whofe heirs the 
plaintiffs are. I think therefore there can be no doubt 
that that fufficiently defignates the property. Thefe 
fugars^ together with the reft of the cargo of the fliip 
mentioned in the cafe, were ihipped to Williams and 
Wilfotty or their afligns, who were therefore entitled under 
this confignment to take polTeffion of the whole for the 
benefit of the individual proprietors. In this'fituation 
Williams and Wilfon indorfe and put into the hands of the 
defendants the whole of the bills of lading, and infiiead of 
taking advances by acceptances, on account of this parti¬ 
cular portion of the cargo, to the amount of about 2000/., 
they take advances to the amount of 15,000/., on what I 
call a pledge of the whole cargo. It was an advance not 
on a calculation of the value of thefe fpecific fugars, but 
on a calculation of the grofs amount of the whole. It was 
an advance too upon pledge, and cannot be confidered as 
a payment by anticipation upon a fale outright, as it has 
been argued; unlefs it can be fhewn that the defendants 
flood in the fituation of purchafers, which they never did. 
It certainly was contrary to the duty of Williams and 
Wilfon as factors, to complicate the property of the heirs 
of Lady Stapleton with that of the other proprietors in one 
general advance taken upon the whole cargo. That it 
cannot be confidered as a purchafe is clear, becaufi? there 
was no perfon to look to ultimately for payment for thefe 
fpecific fugars, at the time when the advances were made, 
which there mull be where there is a purchafer; but the 
defendants, according to their ufual courfe of bufinefs, 
were to difpofe of them and to account with Williams 
and Wilfon for the proceeds: they were not the buyers, 

but 
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but the perfons to obtain a buyer. It feems to me 
therefore that this was an unauthorized tranfa£bion of 
pledge by the fa£l;ors9 and confequently not binding on 
the plaintiffs. Then if the defendants have no right 
under the pledge, have they any other rights ? They 
were aware of Williams and Wilfon*s infolvency, before 
they commenced the fale of any part of the fugars. 
That, it may be faid, would not of itfelf alter the rights 
of the parties, but ftill it operated as notice. But an 
aft of bankruptcy afterwards takes place, by which the 
authority of the agent is revoked. A faft or, though 
he may not be prevented from felling by the ftoppage 
of his employers, yet when an aft of bankruptcy in¬ 
tervenes, is bound to hold the proceeds of the fale for 
the proprietors of the goods; for if the property be 
only a trull in the hands of his employers, it will 
revert to the original proprietors. Thefe plaintiffs there¬ 
fore Hand in the fituation of parties who bring their 
aftion for the proceeds of property mifapplied by the 
agent after his agency is at an end. It feems to me 
that the original property in the fugars Hill remained in 
them,’ and that Williams and Wilfon could not, by this 
mode of dealing, convey it to the defendants, nor any 
lien in refpeft of it. The plaintiffs therefore are en» 
titled to the proceeds which they claim, dedufting the 
expences of fale. 

0 

Gross J. This has been treated in argument as a 
cafe of fale by Williams and Wilfon^ to the defendants } 
and it has been infilled that the defendants having psud 
for the fugars have therefore a right to retain them. 
But looking at the tranfaftion. and the fituation of the 
partiesi I think there is nothing lefs like a fale than this. 

LI a The 
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Shiplev 

agaittfi 

Kymck. 
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The goods were configned from Nevis to Williams and 
Wilfotty as fa£bors, to be fold to others ; but they were 
not fo fold: on the contrary, they were put into the 
hands of the defendants, who advanced money upon 
them, but not as buyers, and after having fold them, 
now fcek to retain the proceeds from the principals when 
the agents have become bankrupt, 

Le Blanc J. The charaffer of the dilFerent parties 
is diftindly dated on the cafe. The plaintiffs were the 
owners of a W^ India eftate; Williams and Wilfon 
were employed by them as agents in the management of 
the property configned to them from fuch eftate, and the 
defendants were brokers employed by Williams and Wilfon, 
The queftion is, whether or not, this being a confign- 
ment of property to Williams and Wilfon^ or their affigns, 
fpecifically on account of the plaintiffs, the defendants, 
.who received it from Williams and Wilfon, under an 
indorfement of the bill of lading for the purpofes of 
fale, can prote£f thcmfelves from payment over to 
the plaintiffs of the proceeds, by having given their 
acceptances on account of this property, together with 
the reft of the cargo. It has been contended, on tlie 
-only ground which could be taken, that this amounted 
to a fale at the time when Williams and Wilfon put the 
property into the hands of the defendants to fell for 
them. Now let us fee if it can be fo confidered. 
The cafe ftates that Williams and Wilfon were in 
the habit of employing the defendants, and placing 
cargoes in their hands for fale, and of drawing bills 
upon them on account of fuch cargoes. This therefore 
was a habit of dealing not by way of fale to them of 
fuch cargoes 5 but by drawing in advance upon them at 

upon 
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upon a pledge. It was placing goods in their hands 
and drawing upon them on account, not in the cha¬ 
racter of principals receiving payment for the goods, 
but in that of brokers employing others to make fale 
for them, and receiving a grofs fum in advance, to be 
afterwards adjulled when the proceeds were finally 
accounted for. If then the plaintiffs afterwards inter- 
pofe as principals, and call on the defendants as brokers 
before they have accounted with Williatns and Wilfony 
they have a right fo to do and recover the money. In 
Pickering v. Bujk the Court came to the conclufion that 
it was a tranfaClion of fale authorized by the principal, 
and fo exprelTed themfelves, without meaning to fhake 
the grounds upon which it is held that a faClor cannot 
pledge. It is immaterial to confider, whether the fa£ls 
of that cafe warranted the conclufion that the fa£l:or had 
authority to fell; the principle upon which it was de¬ 
cided was, that it was a fale and not a pledge. But it 
is perfectly clear that there is nothing like a fale in 
this cafe, but a mere pledge \ and therefore the plaintiffs 
are entitled to recover. 


1813. 

Shipley 

againft 

Kymer. 


Bayley J. I am of the fame opinion. A factor 
has no authority to pledge, becaufe it is out of the 
ufual and ordinary courfe of his dealing, but he may 
fell. The queflion then is whether this be a fale or 
pledge. The cafe ftates that thefe fugars were con- 
figned with a variety of other goods to Williams and 
Wilfony which other goods, as it has been fuggefted in 
the argument, were indorfed to them by the bills of 
lading as mortgagees, and if fo, as to that part they may 
be confidered as proprietors; but with refpe£^ to thefe 
fugars they do not ftand in the charader of proprietors. 

LI 3 The 
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The defendants had notice of this by the terms of the bill 
of lading ; and do not give their acceptances upon an efti- 
mate of the value of this particular part of the cargo 
but of the whole. After the notice they had, the 
prudent courfe would have been not to have given 
their acceptances, payable to Williams and Wilforty but 
to the heirs of Lady Stapleton, It is faid that they did 
nothing more than they were in the habit of doing; but 
it does not appear, whatever that habit might have 
been, that the plaintiffs were aware of it, or ever fanc- 
tioned fuch a courfe of dealing. Then it is faid, that 
no demand was made by the plaintiffs until May ; but 
non conftat that they knew of the tranfaflion before 
that time, and if the defendants were wrong in the firft 
inftance, this delay of the plaintiffs in advancing their 
claims, will not vary the rights of the parties. 

Poftea to the plaintiffs. 


Tae/Jayf 
May a5th. 


Gumming againft Forester and Others. 


Where a broker 
effected policies 
of afliir :nce in 
the name of 
his |jrincip'<l 
under a del 
credere commif- 
fion: Held 
that he could 
not fet off 
loHes which 


JN indebitatus affumpfit for premiums of affurance, to 
which the defendants pleaded the general iflue, with 
a notice of fet-oflT, and by their bill of particulars 
claimed feveral fums as due to them for Ioffes upon fe- 
veral (hips, (which were total lofl!es), the caufe was re¬ 
ferred to arbitrators; who being in doubt whether the 


happened on defendants were entitled by law to their fet-off, flated 

thofe policies ^ 

in an aaion the material fa£i:s on their award, to the following tenor, 
by the under- . .1 .. ri* 

writer to re- in order to enable the parties to take the opinion of this 


cover prcmi- 

uiYis, altln I gh 

the lofTcs claimed were 


total) and the broker had accounted for them with his principal 


Court: 
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Court: « We do find and declare that the plaintiff, 
Robert Cummingi beiftg an underwriter, underwrote in 
account with the defendants, as brokers, divers policies 
of infurance, and amongft others, certain policies filled 
up in the name of James Hilly the aflured, by whom 
the defendants were employed : that the defendants at 
the time of effedling the faid policies for Hilly guaranteed 
the folvency of the plaintiff and other underwriters on 
the faid policies to Hilly and fent the policies to him 
with their guarantee indorfed thereon, and charged and 
were allowed by him a del credere commiflion upon 
them; but there was no proof before us that the 
plaintiff was acquainted with the fa£l; of fuch guarantee 
until the Ioffes on the faid policies hereinafter men¬ 
tioned were claimed. We farther find that lofies upon 
the faid policies effe£fed for Hill happened, for which 
the plaintiff was liable as an underwriter on the fame; 
which policies were then returned into the hands of the 
defendants to get adjufted by the underwriters, and the 
faid lofies in refpeft of the fubferiptions of the plaintiff 
on the faid policies were fettled, allowed, and paid in 
account by the defendants with and to Hill under and 
by virtue of their faid guarantee, before the faid adlion 
was broiught; the plaintiff having previoufly Hopped 
payment, and withdrawn himfelf from bufinefs on ac¬ 
count of the deranged ftate of his affairs; and we fur¬ 
ther find, that at the time of the commencement of the 
faid aftion a balance of premiums of infurance was due 
and payable from the defendants to the plaintiff, 
amounting to the fum of 728/. 18/. id.; we find that 
the faid lofies fettled and paid by the defendants to 
Hilly under their] guarantee to Hilly exceeded the faid 
fum of 728/. i8x. id.; but we award and declare upon 

L 1 4 the 


1813. 


CVMMINa 

ageinji 

Fvxssj 
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the fa£ts aforefaid, that the defendants are not entitled 
to fet off the faid lolTes againft the faid balance or fum of 
728/. i8x. jand we therefore award, order, adjudge, 
arid determine that the defendants do and {hall, on the 
6th of January now next enfuing, pay to the plaintiff 
the faid fum of 728/. i8x. id,** The defendants having 
refufed to pay this money, a rule nifi was obtained for 
an attachment, and the cafe coming on to be heard at 
the end of the laft term, the Court directed the matters to 
be {lated in the form of a fpecial cafe j and the queftion 
under the above circumftances, now ftated for the opi¬ 
nion of the Court was, whether the amount of the 
Ioffes mentioned in the award could be legally fet off 
in this a£l:ion againil: the plaintiff's demand. If^the 
Court fliall be of opinion that the amount of fuch Ioffes 
can be fet off, the rule for the attachment is to be 
difcharged, otherwife to be made abfolute without 
cofls. 

Ahboity for the plaintiff, contended that thefe Ioffes 
could not be fet off; ift, becaufe they were unliqui¬ 
dated damages ; 2dly, becaufe a broker cannot fet off 
Ioffes on policies effected for his principal, although the 
broker may have adted under a commiflion del credere, 
ift. Being unliquidated damages, they are not within 
the ftatute of fet-off(o), which applies only to debts, 
or fuch demands, upon which, before the ftatute, the 
defendant on a£fion brought, might have paid money into 
court, but that could liot have been done in the prefent 
inftance, until 19 Geo, 2. c, 37. The cafes of Grove 
V. Dubois (i), and JBize v. Dichafon {c) do not apply; 

(«) a C. a. c. aiu/. 13. * (i) x 

(c) X T’.R, aSj. 

for 
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for thofe cafes turned on a different ftatute (a)f which 
extends to mutual credit as well as mutual debts, and 
therefore has received a more enlarged conftrudfion. 
Here, if as in Wlenholt v. Roberts {b)y the pirty had ac¬ 
knowledged Ioffes to a fpecific amount, it might have 
been argued that that amounted to an iidjuftment, and 
the demand became liquidated, and in the nature of 
an account Hated, and then perhaps a fet-off might be 
allowed; but without any adjullment, the Ioffes re¬ 
mained unliquidated until afcertained by recovery in 
an acSfion for damages; and the arbitrators in this cafe 
had no power to afcertain them, becaufe the caufe only, 
and not all matters in difference, was referred to them. 
2dly, Suppofing thefe lofles capable in their nature of 
being fet off, flill the defendants, as brokers, are not en¬ 
titled to fet them off. A del credere commiffion, 
whatever difference it may make between the broker 
and his employers does not operate as between the 
broker and a third perfon, to place the broker in the 
fituation of principal, efpecially in a cafe where he 
does not affume to a£b as principal. Now here the po¬ 
licies were all effected in the name of the principal, fo 
as to give the defendants not even a prima facie right 
to maintain an a^fion in their own name, and to 
afford the plaintiff no notice that any other perfon than 
the principal was interefted in them. And this is ano¬ 
ther circumftance of diftinffion from Grove v. t)ubois; 
for there the policy was filled up in the name of the 
broker, and the principals were unknown to the under- 
wiiter, fo that the whole dealing was between the broker 
and the underwriter. In that refpe^i therefore the cafe 


1813. 


CuMMINO 

againfi 
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was analagous to that of a fa£fcor9 who^ until his prin¬ 
cipal be difclofed> may fue in his own name. 

Campbell^ contra^ urged the propriety of allowing 
the fet-oiF in this cafe, as well to avoid circuity of ac¬ 
tion, as becaufe thefe being total lofles, were in the 
nature of liquidated damages ; and as to there being no 
adjuftmeiit in this cafe as there was in Wienholt v. 
Roberts, the fame might be faid of Grove v. Dubois, 
and Size v. Dickafon, It is true that in Grove v. Dubois 
Buller J. faid that the notice of fet-off was bad, but 
that was becaufe the lofles were not paid over by the de¬ 
fendant to his principals before the bankruptcy of the un¬ 
derwriter. Both thofe dcciiions however turned upon the 
effect of a commiflion del credere, and therefore are in 
point, and govern the prefent. If the defendants might 
have a crolT-a^tion againft the plaintiff for the amount o£ 
thefe lofles, why may they not fet them off ? And it 
feems clear that they might maintain fuch a 61 ;ion, inaf- 
much as they have been obliged, through the default of 
the plaintiff^ to make good thofe payments which he 
was bound to make 5 it was therefore a compulfory 
payment on the part of the defendants, and releafed the 
plaintiff from all farther demand of the aflured, Godfal v. 
Boldero (a) \ and therefore the law will imply a promife by 
the plaintiff to repay them, Euall v. Partridge {b), Jenkins 
v. Tucker (c); and in Child v. Morley {d). Lord Kenyon faid 
that if the broker had been bound as guarantee, there could 
have been ho doubt he might have maintained the a^ion; 

Lord Ellbnbob-ough C. J. This is an a£lion by an 
underwriter to recover againft his brokers certain pre- 

(r) 9 Eafiy 81. (J,) 8 r.X, 308. (c) X H.Bl. 90. 

(rf) 8 r,R, 614. 

Bliums 
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miums not paid over. In the ufual courfe of things 
the underwriter acknowledges upon the face of the po¬ 
licy the receipt of the premium, which is an admiihon 
that he has received it through the intervention of the 
broker, and has no claim againft the alTured. His 
claim therefore againft the broker is perfeft, unlefs it 
be met by the broker with a claim of fet off. Here the 
claim of the brokers to fet off arifes out of an unautho¬ 
rized contract made by them with their employers, 
without the privity of the plaintiff. But I cannot help 
thinking the do£frine reforted to in the argument as to 
the right and liability confequent upon a guarantee goes 
too far. I cannot conceive how a contract between 
A, and B, can vary the rights between B» and a third 
perfon who is a ftranger to it, and empower B. to fet 
up a claim againft him as derived out of that contraft. 
Perhaps fomelhing may be found in the decilions 
which would carry this liability to a greater extent 
than I think is warranted. But independently of that 
queftion, fuppofe the affured in this cafe had been fued 
for premiums, could he fet off unliquidated Ioffes, and 
what more do thefe defendants claim to fet off ? But 
the ftatutes of fet-off apply only to mutual debts, and 
are therefore not like the ftatute of bankrupt, which em¬ 
braces mutual credit, and upon which the cafe of Grove 
v. Dubois turned; and it is fufficient to fay that mutual 
credit ex vi termini imports unliquidated damages, and 
when they can be fo arranged the account may be taken 
between the parties. 'Fherefore in that refpeft the cafe 
of Grove v. Dubois does not apply j and bcfides, there 
the dealing was with the defendant as a principal. As 
to compuliion of law,^ it was a compulfion of the de¬ 
fendants’ own feeking, which arofe out of their own 

1 6 voluntary 
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vered hack ill 
an aOion of 
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voluntary a£t, and the cafe is not like Exail v. Partridge, 
where tlie money was paid by the party under coxnpul- 
fion of law to redeem his property from a diftrefs Jiot of 
his own creation. But no perfon can, by payment under 
a voluntary contract acquire a right againft a ftranger 
which" he had not before; the diftin£tion is if it be by 
compulfion. In this cafe there is no pretence for a fet 
ofF, for the afltired originally could not have claimed to 
fet of thefe lofles, and no bankruptcy lias intervened to 
bring this cafe within Grove v. Dubois, 

Per Curiam, Rule abfolute. 


Thistlewood a^ainJi Ckackoit and Darley. 

jj^EBT for money had and received. Cracroft fuffered 
judgment by default. Darley pleaded nil debet. 
At the trial before Lord Ellenhorough C. J. at the laft 
London fittings, it appeared from the defendants* anfwer 
to a bill filed againft them in the Court of Chancery, 
which was read by the plaintiff, that the money fought 
to be recovered in this adlion had been loft by the plain¬ 
tiff at play, at a gaming-houfe in St. James's-Jireet. The 
plaintiff, who was a ftranger to the defendants, had gone 
to this houfe at an early hour in the morning, and pro- 
pofed to play with Cracroft at hazard for a larger fum than 
he chofe to play for, whereupon Darley, with whom C. 
had no previous communication, and whom he only knew 
by name, propofed to C. that each of them (C. and D.) 
fliould put down 50/., and fo form a bank to meet the 
Ioffes that might enfue from playing for fuch high ftakes, 
and that the profits and Ioffes ihould be borne and di¬ 
vided 
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vided equally between them. After playing for feme 1813. 
time they defifted, when it was found* upon reckotiing .fyjTITlCooa 
up the money in the bank, which had never been re- 
moved from the table, or out of fight during the time 
of playing, that the defendants had jointly won from 
the plaintiff 841/., which they divided between them- 
felves according to the agreement, after making a de- 
dud^ion of 126/. for money loft by them to two perfons 
ill bets relating to chances in the courfe of the play, and 
another of 7/. for the waiters. The plaintiff threw the 
dice himfelf during the whole time i and the money was 
won fairly in the courfc of play. The declaration not 
concluding according to the form of the ftatute (a), the 
plaintiff was precluded from claiming to recover as for 
money loft at play, but infifted upon his right to recover 
as for money paid on a void or illegal confideration j to 
which it was anfwered for the defendant, that it appear¬ 
ing that both parties were in pari deli^lo, the rule potior 
eft conditio poflidentis applied. His Lordfhip inclined 
to this opinion, but diredfed the jury to find for the 
plaintiff for 708/., referving liberty for the defendant to 
move on this point. Accordingly Staveky having on a 
former day in this term obtained a rule nifi for fetting 
afide the verdidf and entering a verdidt for the defendant 
Darleyy 

Park and Comyn now (hewed caufe, and compared 
this to the cafes of Jaques v. Goltghtly (^), Browning y. 

Morris (r), and Jaques v. Withy («/), where two parties 
having been engaged together in lottery infurances, the 

(» % BL Rep* 107 J. 


(«) 9 Am. C.14./. s* 
(<4 C«vp. 790* 


Court 
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Court permitted the one who had paid his money for 
fuch infurances tq recover it back from the other who 
received it; and yet the tranfaftion being illegal, both 
might in fome meafure be confidered as in pari delicto. 
So here both have been concerned in a matter pro¬ 
hibited by law 5 but the queftion is whether the defend¬ 
ant be not the greater delinquent. Notwithftanding it 
is dated that the money was won fairly, the natural con- 
cluiion from all the fa 61 s is, that the defendants were 


leagued together to drip the plaintiff of his money, 
which they agreed to fliare j and therefore he is the 
party impofed upon by the other, and not ftri£lly in pari 
deli€lo. Upon this diftin(dion the a^ion in WilUams v. 
Hedly (a) was held maintainable. 


The Attorney^General and Stan^ley contra were flopped 
by the Court. 

Lord Ellenborough C. J. If the Court difeovered 
any traces of foul play in this cafe, ^fo as to form a fhade 
of delinquency between thefe parties by making it a cafe 
of oppreflion or fraud upon one,' they would eagerly 
have interfered in order to adminiiler relief. But if all 
has been fair^between them, then both parties are equally 
delinquent. In the cafes which have been mentioned 
of the lottery infurances, the flatute was confidered as 
intended to protect the individual, and to mark the lot¬ 
tery-office keeper as fligmaticus, the one being likely to 
be oppreffed or impofed upon by the other; and on that 
view of the flatute thofe decifions turned. In this cafe 
there is nothing to point but any difparity of delinquency 
between the parties. 

(-) 8 Maftt 37t. 


Le Blanc 
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Le Blanc J. (/i) The tranfa£lion no doubt was illegalf 1813. 

but there feems to be no imputation of foul play to entitle ——• 

TaisTLewooD 

the plaintiff to afk for relief. againft 

Cracroft. 

Pir Curiam^ Rule abfolute. 


(ii) Groff}, had left the court. 


The King againji The Governor and Company 

of the New River. 


ff'^edne/diiyt 
May a6th. 


0 PON appeal by the Governor and Company of 
the New Rivers againft a poor-rate made for the 
liberty of Little Jmwell, charging them in refpeft of 
land in their occupation in Chadwell Meady on the 
ground that they were charged at a higher rate or fum 
than the real value thereof, and alfo at a higher pro¬ 
portion than th^ other occupiers of land in the fame 
liberty, the court of quarter feffions for the county of 
Hertford confirmed the rate, fubjefk to the opinion of 
this court on the following cafe; 

In a rate duly made and publifhed on the 26th of 
Auguft 1812, for the liberty of Little Amwelly in the 
county of Hertfordy die Governor and Company of the 
New River are rated as follows j 


Land of wliich 
the annual 
value is im¬ 
proved by a 
fpring rifing 
within it may 
be rated to the 
poor at fuch 
improved valuei 
although the 
owners of the 
land who are 
alfo occupiers 
do not receive 
any of the pro¬ 
fits derived 
from the fpring, 
nor does any 
part become 
due in theparifh 
where the land 
lies. 


Rental, 

^300._Governor and Company of the New River for 

Land in Chadwell Mead - - ^ ^ 

The Governor And Company of the New River 
were incorporated by charter, dated 2iff of June 1(^19} 
for the purpofe of conveying water from a certain 
fpring rifing in Chadwell Meady in the liberty of Little 

Amwelly to the cities of Lmdm and Wflmin/ler; and 

do 
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do fupply a great part of the fame with water, by 
means of a cut called the New River, leading from 
the fpring to a head or refervoir at IJlington, whence it 
is diftributed by means of engines and pipes to the dif¬ 
ferent parts of the metropolis, and from which the com¬ 
pany receive confiderable profit beyond the fum at 
which the property in quefiion is rated. The water of 
the New River is derived from two fpurces, part from 
the river Lea, from which there is a cut communicat¬ 
ing with the New River, near Chadwell Mead, and part 
from a fpring rifing and inclofed in a bafin in Chadwell 
Mead, which is the fubject of the prefent rate, and is 
the freehold of the New River Company, and in their 
occupation. The quantity of water derived from each 
of thefe fources is nearly equal. That part of Chad- 
well Mead, which is occupiedT'by the company and is 
the fubje£l of ^the rate, contains about two acres ; it 
confifts folely of the bafin in whichuthe fpring rifes, 
and fo much of the cut from thence called the 
River as lies in the liberty of Little Amwell, where it 
joins the water taken from the river Lea, and from 
thence it continues to run with the faid water fo taken 
from the river Lea in one joint courfe to JJlington. The 
faid land alone without the fpring, and if it were not 
covered with water, is of the annual value of 5/. The 
whole profits of the company arife from the fale of the 
water, no part of which is diftributed, nor is any of 
the money received for it by the company, nor does 
any become due in the liberty of Little AmwelL If the 
advantage which the company derive from the ufe of 
the fpring may by law be included in the rate upon the 
land, the land and the fpring of water together are of 
the annual value at which they are rated. 


Bourchi*^ 
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Bourchier^ in fupport of the order of feffions^ after 
obferving that this was a rate on land which the f^flions 
had found to be of the annual value of 300/.9 con¬ 
tended that the ctrcumftance of the company being 
owners as well as occupiers of the land could make no 
difference when the annual value was once afcertained^ 
although that circumftance, from there being no rent^ 
might create a greater diiEculty in afcertaining fuch 
value. He relied On Rck v. Miller (a), as decifive of and 
not diilihguifhable from the prefent cafe. It may per¬ 
haps be argued that in that cafe the water of the fpring 
which was held to be part of the produce of the land 
was confumed and became profitable on the land^ 
whereas here it is carried to a diftance before it makes 
a return, and therefore the land is not profitable within 
the liberty; but that is an argument founded upon falfe 
premifes, affuming that land cannot be profitable unlefs 
the produce be confumed or converted into money within 
the parifh; wlA:h is confounding the profits with the 
produce of land. To yield profit the land muff be pro- 
du£live, but the produce need not be converted into 
profit on the land or within the parifh; which in many 
cafes is impoffible, and in moft very unufual, and muft 
depend altogether upon the diftance of the market. Land 
producing corn, or laud under which veins of coal are 
worked (h), is rateable in the parifh where it is fituate, 
although the produce is difpofed of and becomes ulti¬ 
mately profitable at diftant markets. The cafe of Rex 
v. Millert therefore, is in all its bearings in point \ and 
has no diftin^ion in fa£t, unlefs that being a mineral 
fpring and this a fpring of common water can be called 
. a di(tin£tion. As to any fuppofed analogy between this 
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and the cafes of tolls upon canals^ it will be found upon 
a very flight examination of the principle which governs 
thofe cafes^ that no fuch analogy prevails. Tolls are held 
not to be rateable except in the parifti where they become 
due for this reafon 5 becaufe they do not exift as tolls until 
the voyage in refpe£l: of which, they accrue is completed^ 
and then only they have a locality 5 which reafon, it is dif¬ 
ficult to apply to land. Neither is R^x v. Sculcoates (a) ap¬ 
plicable 5 becaufe that cafe turned altogether upon the ab- 
fencc of any aflignable benefit arifing to the commiflioners 
from the drainage ; here it is found that the company do 
derive a benefit, which is capable of and has in fa£l been 
eflimated. In Rex v. Tf>e Corporation of Bath (^), the 
Court were of opinion that the corporation were rateable 
for their fprings and refervoirs in the parifti where thofe 
refervoirs were fituate, not becaufe the profits were re¬ 
ceived, but becaufe the property was produ£rive within the 
parifti j but that they were not rateable for profits derived 
to them from the life of land in other paftfiies ; but here 
the company is not rated for fuch profits. All that is done 
here is to rate the company in refpe£l of land found to 
be in their beneficial occupation, including a fpring as a 
part of the produce of fuch land, the annual value of 
which has been afeertained. 


BerenSf Trollope^ and Wolford^ contra, oontended that 
this rate could not be fupported at all, or at all events 
not to the extent impofed. There muft not only be an 
occupation, but a beneficial occupation in the parifh 
where the land lies, which imports fomething accruing 
to the occupier of the land in that parifti. And RJk v. 
MilUir is confident with thia doctrine i for it was there 


(*) 14 £a/t, 609. 


(4) . 


ftated 
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Clafed that the profits arofe from the fale of the mineral 
water, and the company reforting thereto, which there¬ 
fore muft have been received in the pavilh. A fimilar 
ohfervation may be made on the cafe of the coal-mine; 
for it does not appear but that the coals were fold at 
the pit*s mouth. But R.t'x v. onth'oates feems decifive, 
inafmuch as it was tliere confidercd tliat parties are not 
rateable merely in refpeeb of their occupation, unlefs the 
property yield a pecuniary benefit within the parilh. 
Now that applies directly to this cafe, w'here it is ex- 
prefsiy dated that no part of the profits either become due 
or arc received within the liberty; and therefore if the pro¬ 
perty be rateable there, the company will be liable to a 
double rate, being rateable alfo in the feveral pariflies 
wliere the profits arc received ; for that was fo decided in 
Kax V. The Corporation of Bath. It is laid that here is land 
in the company’s occupation, but it does not therefore 
follow that they^are rateable : in Rex v. Sculcoates, Lord 
Ellenhorotigh C. J. faid, I know of no inftance wdiere a 
canal company has been held rateable for the mere fpace 
occupied by the canal if no tolls were received or be¬ 
came due there; and I cannot diftinguifli between land 
converted into a drainage and a canal,” So here it may 
be faid the company are not rateable for the mere fpace 
occupied by the bafin and fpring, if no profit is received 
or becomes due there : and this principle is ftriflly ana¬ 
logous to all the cafes from Rex v. Page (ti) downwards, 
refpe^fing the rateability of tolls. 

Lord Ellenborough C. J. This is a rate iinpofed 
on land, including a fpring of water, as being of the 
aggregate annual value of 300/. The cafe finds, « that 
the land alone, without the fpring, and if not covered 

(a) 4 A 543. 
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with water, is of the annual value of 5/.; but if the ad¬ 
vantage which the company derive from the ufe of the 
fpring may by law be included in the rate upon the land, 
the land and fpring together are of the annual value at 
which they are rated.” Much of the argument againft this 
rate feems to me to be built on a perverfion of the terms 
of this finding. We are deured to read the cafe as if the 
words were “ if tho-who/e advantage of the concern may 
be included in the ratewhereas nothing like that is 
dated; but only “ if the advantage which the company 
derive from the ufe of the fpringand the rate is 
explefsiy dated not to be impofed upon the whole ad¬ 
vantage which they derive. I am at a lofs, therefore, 
to difcover between this cafe and Rex v. Miller any 
other didin£l:ion than that which has been alluded to, 
viz. that the quality of the two waters is different, the 
one being a mineral and the other plain water. It 
has been affumed, indeed, that in that cafe all the pro¬ 
fits were received in the parifli where the land lay 5 but 
the cafe does not warrant any fuch conclufion ; and we 
know perfectly well that the mineral water in quedion 
in that cafe is difpofed of in great quantities at didant 
places. It may be faid alfo that in this cafe the owners 
of the property are alfo the occupiers, but. there the 
property was in the occupation of a tenant; to which 
the anfwer has already been given, viz. that that circum- 
dance is no otherwdfe material than as it affords a niore 
eafy criterion for afcertaining the annual value. Here, 
then, is land, and water inclofed in a bafin upon the 
land, which falls within the legal defcription of land ; 
and although a confiderable portion of the profits of 
fuch water is derived from pipes, through which it is 
didributed to other places, yet it is found that the water 
has a certain afcertained value at the fountain-head: and 


in 



IN THE Fifty-third Year of GEORGE III. 


509 


in cafes of this kind it is enough to afcertain the local 
value of the property, without inquiring whether it 
yields a return on the fpot. A degree of confufion has 
arifen from comparing this to the cafe of tolls upon 
canals; whereas they are effentially different; for tolls 
are an incorporeal hereditament, and have no local cor-' 
poreal exiftence fo as to be the fubjefb of rate until they 
become due. Then we have been preffed with the cafe 
of Rex V. Sculcoatesy where it was holden that the com- 
miffioncrs in whom a drainage was vefted were not 
rateable; but that was fo holden upon the principle 
that where there is not a fcintilla of benefit derived from 
the occupation, the property is not rateable: there the 
commiflioners were merely fervants of the public, having 
no divifible fund in their hands either as truftees or to 
their own benefit, and deriving no advantage from the 
drainage; and the only perfons benefited by it were the 
owners of lands in other parilhes. In Rex v. Bath it was 
affumed in the decifion, that the water was the fubjedf 
of rate in the .parifh where it was impounded in the 
refervoirs; the only queftion there being, whether the 
corporation were rateable in that parifii to the extent of 
all the profits received by them, or whether the rate 
ought not to have been framed with reference to the con- * 
tributory profits derived to the company in other parifhes. 
Without going farther into the feveral cafes upon this fub- 
je£t, and feeling no difpofition to overrule the cafe of 
Rex V. Millerf I think there is no doubt that the feffions 
have come to a right decifion. The property is locally 
valuable in the parilh where it is rated, although that value 
is derived from extrinfic circumftances, and although the 
profits are a^ually received elfewhere. 
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'Grose J. No pcrfoti confideving this cafe can en¬ 
tertain a doubt. It is admitted that the fpring and the 
land in which it rifes are the freehold of the' company^ 
and in their occupation. The only queilion is> Whether 
it is a beneficial occupation. Upon that fubje£f there 
cannot be a reafonable doubt; for it is Rated in the cafej 
that the land including. the fpring is worth 300/. per 
annum, and that the company, do derive a conftderable 
profit from it. It would be ftrange, therefore, if the 
Court fhould hold that it is not rateable. I cannot dif- 
tinguifh this cafe from the common cafe of land on 
which corn grows. In fuch cafe the land is afTeffed 
according to its value, and that value is eflimated ac¬ 
cording to that which it produces: fo here the land 
produces a fpring, and the value of it is to be computed 
according to the benefit which the fpring produces to 
the company. I fay nothing as to the quantum of the 
rate, that being a queftion wholly in the difcretion of 
the feffions: here we have only to decide on the rate- 
ability of the property. 


Le Blanc J. The queflion arifes on the validity of 
a rate matle for the liberty of Little Am%uelL By that 
rate the Nenu River Company are rated for land at a 
certain fum j which rate is impofed on them as occu- 
piers of local corporeal property within the liberty. No 
rule is clearer than this, that it is not the bufioefs of 
this Court to enter into inquiries as to the value found 
by the fefiVons, whether it be eflimated at too high a 
rate or not. The feffions may poilibly. have put too 
highi a value on the property, but with that queRioa this 
Court docs not interfere, Aor indeed is it fiuhmitted to 
US. The only queftion upon which we are required to 

deliver 
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deliver our opinion is, whether this property be rateable, *813. ^ 

and whether the fedions, in forming their judgment —— 

, , ^ Kino 

on that point, have taken into their confideration cir* a^aia/i 

cumftances which they ought not. The fubje£l-matter 

of the rate is land: and the cafe dates that the land Company. 

taken independently of the fpring, is of the annual 

value of 5/. only} but if the fpring and the advantage 

derived from it by the company may be taken into con- 

(ideration, then the land is not rated at more than its 

value. That brings it to the quedion, whether in edU 

mating the value of land, fomething which is peculiar 

to the land, and makes it more profitable to the occupier 

than if it were away, can be taken into confideration: 

and that quedion has already been determined in Hex v. 

Miller^ which, as it feems to me, cannot be didinguilhed 
from the present cafe. That was a cafe where land, 
being rendered more productive by reafon of a mi¬ 
neral fpring arifing within it, was held rateable at 
fuch increafed value. The only feature of didint^ion 
between the two cafes is this, that here the company do 
not receive any of the profits of the water on the fpot, 
whereas it is contended that in Rex v. Miller^ it may fairly 
be prefumed (for it is not fo dated in the cafe) that the 
profits were received at tlie fountain-head in the parilh 
where rated ; but docs it make any difference to the 
occupier whether he takes the profits of his land by • 
felling the produce on the land itfelf, or by difpoliiig: of 
it elfewheref Suppofe a man occupying land out of 
which he digs brick-earth, and converts it into bricici in 

an Adjacent paridi ; would he not be liable to be rated 

$ 

as for brick-land in the pariih where the land lies', in 
the fame manner as if he had fold the bricks in that, 
pariih ? Particular eitpreifions taken from cafes diifi- 

M m 4 milar 
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1813. milar in their circumftances have been dwelt upon, in 

— order to imprefs upon the Court the rule that there 

* beneficial occupation in the parifii; to con- 

flpi * 

R*vEr^ ftitute which it is faid that the profits muft be received 

Company, there. But the cafes of tolls are by no means applicable, 

which are only of value at the place where they become 
due, and not like land which is of a certain permanent 
value in the place where it is fituate. With refpefl to 
Rex V. Sculcoatesy that cafe proceeded on the ground that 
the parties rated had not the beneficial occupation of 
any property whatfoever which could be the fubje£l of 
rate ; but here the company are found to be in the actual 
occupation of land which produces a profit. Whether 
they are liable to be rated in every parifii through which 
the line of river pafles is a quellion which at prefent it is 
not neceflary to determine: nor is it material for us to 
inquire whether the fefiions have made a higher eftimate 
of the profits than they ought to have done. It is fuf- 
ficient for our decifion that it is found by the cafe, that 
there is an occupation of local and vifible corporeal pro¬ 
perty within the liberty, which is rendered of greater 
value by reafon of the fpring, than it would be without. 
Under thefe circumftances, unlefs we were to overturn 
the cafe of Rex v. Miller^ we muft hold this property 
to be rateable. 

Bayley J. I think it is clear, that th*e company arc 
liable to be rated for the fpring, which is part of the 
produce of the land. The company have the means of 
canying tlus produce to market, where it afibrds a be¬ 
neficial return 5 and it can make no difference whether 
they convey it along a canal or in carts and waggons or 
by any other mode. It is ftill the produce of the land, 

t5 which. 
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which, when brought to market, produces a profit. 
The cafe of tolls upon canals is perfeftly diftinguifhable, 
becaufe tolls exift as local vifible property in the pariih 
where they accrue, and before they can be rated all the 
cafes have held that they muil exiil as a toll; but this is 
a rate on land fituate in the parifh. The fallacy of the 
argument lies in applying to land a rule applicable to 
one fpecies of incorporeal property, and deducing from 
thence that the profits of land muft be rated in the pariih 
where they are received, and not where the land lies; 
and that this company is liable to be rated in that pariih 
to the full extent of the profits received. But this is 
not a rate on the profits which the company acquire, 
but on the land which they occupy. The queftion then 
is, what land do the company occupy within the liber* 
not what profits do they receive there; and what is 
its annual value. It appears that they occupy this land, 
the value of '»vhich is improved partly by the fpring, 
and partly by reafon of channels and pipes in other lands, 
through which the water is conveyed to the confumer. 
Perhaps, therefore, it may be fair that in fixing the 
quantum of rate on this property refpe£f ihould be had 
to the benefit which refults to the company in the dif¬ 
ferent pariilies through which the water is conveyed. 
But this obfervation applies only to the quantum, with 
which we have nothing to do : here it is quite clear that 
the company have a beneficial occupation of land in 

LittU AmwelL and are therefore liable to be rated. 

^ 0 

Order of Sefiions confirmed* 
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Pf'’ed»e/di}y, 

Aiaj 26 tn. 

Renting the 
lolls of 3 bridge, 
vefted by aft of 
parliament in a 
company of 
proprietors who 
are declared a 
corporation, 
will confer a 
fettlement, al¬ 
though the tolls 
are made per- 
final eftate, and 
the renting is 
not ftated to be 
by deed> 

The 13 G- 3 - 

#.84. (General 
Turnpike Aft), 
which prohibits 
peribns from 
gaining a fet- 
tlcment by 
renting the 
tolls of turn¬ 
pike roads, does 
not extend to 

the tolls of a 
bridge, which 
bridge does not 
appear to be 
part of the 
turnpike road. 


The King againfl The Inhabitants of Bub with. 

court of quarter feflions fortheEait Riding of the 
county of Torh difeharged an order of two juftices for 
the removaJ of John Majfeyy his wife and children^ from 
the townfliip of Bubwith to the townihip of Foggathorpey 
both in the Eaft Riding, fubje£l to the opinion of this 
Coiut on the following cafe : 

It appeared to the Court that the faid Majfey had 
become fettled at Foggaihorpe by liiring and feryice, but 
that after having obtained fuch fettlement, he rented for 
one year the tolls and toll-houfe of Bubivith bridge, in 
the townihip of Huffitld, Thofe tolls were colle£fed by 
virtue of an acl: of parliament pafled in the 33d year of 
his prefent majefty, intjtJed « An a£l for building a 
bridge over the river Derwenty at or near Bubnuith ferry, 
in the Eaft Riding of the county of Torhy and making 
proper approaches thereto which a£l: is agreed to be 
taken as part of this cafe (a). The tolls and toll-houfc 
were of the annual value of 70/. The value of the toll- 
houfe alone was lefs than 10/. per ann. 

Topping and Holrpydy in fupport of the order of feftiotis, 
by way of anticipating an obje^ion that might be made 
on the authorityiof Bex v. Chipping Noriem [b), viz. that this 

(«) By that a£l; the bridge, toll-honle, and approaches thereto arc 
tciUd io a compaJiy of proprietors, who are declared to be a body cor* 
porate, and they are authorized to demand and receive for their own 
proper ufe and benefit for pontage, as or in the name of a toll, before 
any paflage over the faid bridge is permitted, certain fpecified fums, 

' and the faid tolls are alfo veiled in the company. And it is alio 
enabled that the (hares of the proprietors (hall be deemed peribnal 
edatc. 

^ (^) 5 * 39 - 

being 
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being a renting of toils belonging to a corporation} the 
cafe (hould have ftated the renting to have been by deed; 
contended that the term renting implied a renting under 
fuch demifc as the parties were competent to make, which 
could not be implied in the cafe alluded to, becaufc there 
the renting was exprefsly ftated to be by verbal agreement. 
That objediion failing, they maintained on the reft of the 
cafe that this was fuch a tenement as would confe^ a fettle- 
ment; for although the tolhhoufe was not of the annual 
value of lo/., yet coupled with the tolls, it exceeded that 
value; and tolls, according to Co, Lit. {a), are a tene¬ 
ment for which an allizc lay at common law, and fo it 
was refolved in WebPs cafe (^), and in Rex v. Chippitig 
Norton y Lord Rllenhorough C. J. confidered that the taking 
of tolls would confer a fettlemcnt. 

Richardfony control, contended that thefe tolls did not 
amount to fuch an intereft in land, as would conftitutc 
a tenement; they were merely payments for the liberty 
of paffing over the bridge, which the a^ has declared 
to be perfonal property. The proprietors, therefore, 
could only demife fuch an intereft as the a£l: vefted in 
them, which was only a perfonal intereft belonging to 
them as adventurers in the bridge. Befides, there is a 
further objerfion arifing upon the 13 G. 3. r. 84.yi 5^. 
(the General Turnpike KOl) which prohibits any gate¬ 
keeper or perfdn from gaining a fettlement by renting 
the tolil« of turnpikes, or reflding in any^ tolt-houfe t and 
although the prefent a£l; has no ftmilar claufe, yet the 
bridge, being a part of the turnpike, falls within the pro- 
vifions of the general a£l:: it is true, the bridge is not 

(tf) 19. 10. (J) ZRcp,46.b, 

exprefsly 
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exprefsly vefted in the truftees of the turnpike; but ftill 
It muft be confidered as a branch of the turnpike. In 
V. jS/vft (a) it was fo confidered, although the words 
turnpike-road were not ufed in the local a£l;. 

Lord Ellenborough C. J. It is true the words turn¬ 
pike-road did not occur in the a£fc upon which v. 
JS/vft was decided. But the commiflioners under that 
a£t were truftees of the road; and it was to all intents 
confidered as a turnpike road. As to the renting, it is 
enough for us to decide on the doubts which the feflions 
adually entertained $ and they have not ftated any doubts 
upon that fubje£t; for they have ftated fimply that the 
pauper rented the tolls, which muft be underftood a 
legal renting. Then the only queftion remaining is, 
whether tolls are a tenement. There is no doubt that 
they are fo generally; but it is faid that here they cannot 
be fo, becaufe the a£t has made the ftiares of the pro¬ 
prietors perfonal eftate. That, however, does not make 
them lefs a tenement in the hands of the perfons to 
whom demifed: fuppofe the a£t had vefted the ihares in 
the proprietors for a term of years, they would flill have 
been a tenement. 

Le Blanc J. In jRm v. £/vef the Court deemed it 
a turnpike-road; the slOl enabled the commiifioners to 
ere£^ turnpikes on the high road. 

Ptr Curiam^ Order of Seifions confirmed. 


(a) xxJBa/?,93. 
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Gladstone and Others, Afiignees of James 
Sill and William ,Watson, Bankrupts, 
againji Hadwen. (a) 


May aStb. 


'^J^ROVER by the plaintiffs, as aflignees of Sill and 
Watfotty who carried on trade at Liverpool under the 
firm of James Sill and Company, againft the defendant, 
for the recovery of the value of divers bills of exchange, 
amounting to 18x0/. i6s, 6d,i and of a certain draft 
drawn by the defendant on his own bankers for 2139/. 
6s. 6d.y and of two Bank of England notes for 5/. each. 
At the trial at Lanccjlery at the fummer ailizes 1811, a 
verdift was found for the plaintiffs for 1820/. i6j. 6d.y 
fubje£f to the opinion of the Court on the following 
cafe: 

On Thurfday the 25th of OBoher 1810 James Sill ap¬ 
plied to the defendant for the loan of 8000/., telling him 
that he was in want of that fum to meet certain accept¬ 
ances of Sill and Co., part of which would be due on 
the Saturday and part on the Wednefday following, and 
that he would give him ample fecurity. The defendant 
thereupon delivered to Sill bills of exchange to the 
amount of 1860/. 14/. 6d., and alfo a draft drawn by the 
defendant on his own bankers for the fum of 2139/. 
6s, 6d.y but which was never accepted, and received 


Where S. ob¬ 
tained bills of 
exchange from 
the defendant 
upon a fraudu¬ 
lent reprefenta- 
tion that a fe- 
cority given by 
him to the de¬ 
fendant (which 
was void) was 
an ample fecu- 
rity, and on the 
next day having 
refolved to flop 
payment, in¬ 
formed the de¬ 
fendant that he 
had repented of 
what he had 
done, and had 
fent exprefs to 
flop the bills, 
and would re¬ 
turn them, and 
three days af¬ 
terwards com¬ 
mitted an aft of 
bankruptcy, 
after which he 
returned to the 
defendant all 
the bills (except 
one, which had 
been dlfeount- 
ed), and alfo 
two bank- 


from Sm as the fecurity propofed a certain paper th^procecds of 

writing addreffed to him (the defendant) to the tenor 

following ; ant delivered 

back the fecu- 

. ^ rity, and after¬ 

wards a commirtion of bankruptcy ifliicd againfl iS.»the aflignees under which commiflion 
brought trover againfl the defendant for the bills and bank-notes: Held that the de¬ 
fendant was entitled to retain them. 


(m) This cafe was argued at Serjeants' Jnn, 
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« We having a right to hold two hundred and fifty 
tierces of coffee, now landing from the Fanny from 
Jamaica, or the proceeds theifeof, for fecuring to ^ 
fum of fix thoufand pounds or upwards now owing to us 
by Thomas Hindc, we delegate that right to thee for the 
purpofe of fecuring out of the debt due to us, any balance 
we may owe thee not exceeding the fum of fix thoufand 
pounds. (Signed) J, Sill and Co.” 

« Liverpool, 25th of 10 mo. 1810.” 

The coffee mentioned in the paper writing delivered by 
Sill to the defendant, was the property of another perfon, 
over which, in fact. Sill had no‘ control, nor any lien 
whatfoever, but which Sill and Co. had before pledged 
as far as they could with another creditor. Sill having 
received the bills of exchange and draft, fent them on the 
fame 25th of OBoher, by the poft, to liis partner William 
Watfon, who was then in London, directing him to retain 
them until 12 o’clock on Saturday, and then, if he did 
not hear from Sill to the contrary, to deliver them to 
Richard/on, Overend, and Co. of London, to whom Sill 
wrote, by the fame poft, to the following effe£V : 

With the inclofed 16 bills, value 4000/., pleafe to 
cancel our acceptance to W* P. Hutchinfon for 2466/. 
19/. 5f/., due 27th inft., and the balance pay to Lrfevre 
and Co. to be placed to the credir of Thomas Ainfworth 
and Co.” (Signed) J, Sill and Co.” 

Liverpool, lo mo. 25th, 1810. 

** Since writing the above we have confideted to inclofe 
the bills fpecified above to our Wm. Watfon, who is ih 
London, and who will wait upon you with them, vi^hich 
you will pleafe apply as above. J, S. and Co.” 

On the 26th of OBoher Sill refolved to ftop pay¬ 
ment, and having come to that refolution, fent off a 

meifengtr 
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meflenger expr^fs to London^ for the purpoCe of ftopplhg 
the bills and drafts and preventing the fame from being 
paid to RUhardfittf Ovtrendf and Co. The meffenger 
arrived in London on the morning of the i7th of OSioUtt 
and (lopped the bills and draft in the hands of Watfon^ 
who had not at that time received the bills, but re¬ 
ceived them about an hour afterwards; and then im¬ 
mediately returned to Liverpool^ and arrived there on 
Saturday the 28 th of Octobery bringing with him the 
draft and the bills, except one for 49/. 18/., which 
he had difeounted, and out of the proceeds of which 
he brought two Bank of England notes for 5/. each, 
which he immediately delivered to Sill. On the 26th 
of QEtobery after Sill had fent oft' the mclTenger ta 
Lottdony tlie defendant applied to Sill for the num* 
bers and particulars of the calks of coffee mentioned in 
the fecurity, when Sill informed him that he had felt 
uncomfortable, and had refolved to go no farther, 
and had font oft' a perfon to London to flop the bills and 
draft, and that he cxpecfled them down again from Lon^ 
dofiy and would return them to the defendant. In the 
evening of Saturday the 2^th of Ofloher Sill caufed the 
partnerlhip books of account to be removed from their 
counting-houfe to his private dwelling-houfe, and on the 
morning of Motiday the 29th of O^obejr Sill and W'atfon 
refpc^ively committed a6ls of bankruptcy. On the 
fame day, after the a^ls of bankruptcy liad been com- 
nutted, Sill fent to the defendant the draft and bills, 
(except that for 49/. i8r.), and two Bank of England 
notes for 5/. each, part of the proceeds of the faid- biU 
for 49/. 18/., and the defendant received tl)e &me and 
delivered up the paper, writing which was delivered to 
him as a fecurity. On the 6th of November following a 
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commiffion of bankruptcy iiTued againft Sill vaA. Wat/oBf 
who were duly declared banlunipts, and an affignment of 
their ellate and effe£ls was made to the p]aintifis9 and 
the defendant converted to his own ufe the bills^ drafts, 
and bank-notes fo received by him. 

The queftion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover: if they are fo en¬ 
titled, the verdict is to (land for 1810/. i 6 s, 6 d.y and 
10/., both or either of thofe fums as the Court ihall 
direct: if not, a nonfuit to be entered. 


Richard/ofij for the plaintiffs, contended that this cafe 
prefented the common cafe of a loan upon fecurity, 
which fecurity afterwards turns out to be bad ; and that 
Sill having made no communication to the defendant of 
his intention to refcind the loan by returning the bills, 
until after he had determined to flop payment, was not 
then in a condition to exercife an election. The promife 
to return the bills was made in contemplation and upon 
the eve of bankruptcy, and was void as being a fraudu¬ 
lent preference; and the bills were not returned until 
after the bankruptcy; and even then not in their entire 
ftate, but after one of them had been difeounted; which 
fliews that the bankrupts hid the control over the whole: 
the defendant, therefore, had no right to retain them. 
At all events, he is not entitled to the two bank-notes, 
for by difeounting the bill the bankrupts made the pro¬ 
ceeds their own, whatever may be the right as to the 
remaining entire bills, and they had the bank-notes in 
their pofTefhon, order, and difpofition at the time of their 
bankruptcy within the 21J. i. c. 19. But that the pro¬ 
perty in the whole palTed to the bankrupts at the time 
of the firft delivery of the bills to Sill by the defendant, 

may 
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may be further iUufbrsltecI by analogy ta cafes in the 
criminal law. Suppofe the queftion had arifen upon an 
indidment againft Sili for a felony^ and it had appeared 
that he obtained thefe bills by this fraud | could there 
have been a doubt upon adjudged cafes that he would 
have been entitled to an acquittal, on the principle, that 
where the owner intends at the time to part with the 
property, it cannot be a felony ? Perhaps, therefore, the 
defendant could not have maintained trover for thefe 
bills againft the bankrupts themfelves, fuppoiing them 
not to have become bankrupts; for it might have^ been 
faid, that he had actually parted with the property to 
them; but admitting, in that cafe, that the bankrupts 
would not have been entitled to retain by reafon of their 
fraud i ftill innocent aflignees may be entitled to hold 
for innocent creditors where the bankrupt would not. 

Llttledahy for the defendant, infilled that the delivery 
of the bills to 5/7/ worked only a change of pofleflion and 
not of property. It was obtained by fraud and under a 
falfe pretence of the value of the fecurity given in ex¬ 
change; and where a party exchanges one thing for 
another, knowing the thing that he offers in exchange is 
not his own, there no change of property takes place, 
but only a mere change of poffeflion. Perhaps no cafe 
will be found exprefsly deciding that pofition; yet in 
6 Mod. 114. Amti , Holt C. J. inclined to the opinion that 
a fale of goods on credit obtained by fraud* would not 
alter the property: the contrary indeed feems to have 
Seen held in Parker v. Patrick (a)y but there the rights of 
third perfons intervened j and, therefore, fuppoiing that 

(«) 5r.Je.175. 
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deci/ion to be right, the general riilt#i{!Hill hold good, that 
as between the parties themfelves ever^ contrail; founded 
in fraud is void. Even a fale in market overt, if made 
by covin, will not bar him that hath the right (/i). The 
cafes alluded to from the criminal law proceed on a 
rule peculiar to cafes of felony, and altogether foreign to 
other cafes ^ which rule requires tliat there fhould be a 
tTefpafs in the taking before it can amount to felony; 
but a delivery obtained by fraud may be fuch as docs not 
amount to felony, and does yet not pafs the entire pro¬ 
perty to the perfon obtaining the delivery. Perhaps in 
this cafe the delivery of the bills to the bankrupts paiTed 
to them a qualified property, as a delivery of goods by 
the vendor to a carrier pafTes a qualified property to the 
vendee *, yet if he become infolvent the vendor may flop 
them in tranfitu. So here, the transfer being incomplete 
by reafon of the fraud, the condition on which the bills 
were parted with altogether fails, and the contrail be¬ 
coming a nullity ab origine, the defendant has a right to 
get back his bills. Therefore he might have brought 
trover for them, or if the bankrupts or the aflignees had 
received the money, afTumpfit would have lain againfl 
them, for they would have been holden truflees for the * 
defendant, and as fuch bound to reftore it.*^ In Harrifon 
v. W'alher{b)f where the aflignees received the money under 
circumftances very fimilar to the prefent, it was holden 
that the owner of the bills might recover it from them 
in an a£rion for money had and received, Lord Kenyon 

C. J. obferving that the aOTignment under the commiHion 

« 

palTes only fuch property as the bankrupt is confeien-' 
tiouily entitled to. ^ow here, as between the bankrupts 

{») xinji, 713. Sir JV. Jonts, 164. Peakis N. P. C. iii. 
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®nd the defendant) a court of equity would have ordered 
the bills to be returned) confidering the bankrupts as 
truftees for the defendant. But the aiTignees take fub- 
je£f to all equities and liens which would have attached 
upon the property in the hands of the bankrupts; and 
only take what the bankrupts are confcientioufly entitled 
to: they arC) therefore) truftees for tlie defendant, or 
rather they do not take at all; for the bankrupts had no 
beneficial intereft. Neither they nor their aflignees could 
have maintained any adion on the bills, becaufe it might 
have been proved that they gave no confideration for 
them ; Reef v. Marquis of Headfort [a). But, laftly, ad¬ 
mitting the contra£l: to have been binding, the parties 
have refeinded it, by mutually giving up the fecurities on 
each fide; and although it is faid that this agreement 
was made in contemplation of bankruptcy, and not exe¬ 
cuted until after the bankruptcy, and therefore (hall not 
prevail; it will be found that that rule applies only to 
cafes where the creditors are defrauded, by the agree¬ 
ment, as in Barnes v. Freeland {b) \ but if it be fuch as 
ought in confcience to be performed, the aflignees will 
be bound to carry it into effe( 3 :. With refpe£i to the 
bank-notes, there feems to be no rcafon why the right 
to them fhould not follow the right to the bills. 

Richardfon in reply. It will be found that the prin¬ 
ciple on which the cafes of felony proceeded is general, 
and applies ^s well to cafes of contrail:, as to other cafes. 
The principle is, that if goods or money be delivered 
upon a contrail, fuch property paflTes to the bailee as 
will fatisfy the intention of that contrail; therefore if 

(<) % Catnfht -P* C' 574* 80 . 
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delivered with the intention of receiving the identical thing 
back again, the poiieilion only is transferred; but if there 
be a delivery of goods on fale, or of bills or money in pay¬ 
ment or upon a loan outright, or upon fecurity, the pro¬ 
perty pades. Rex v* Parks («), Coleman^s cafe, (k), AtkwfotCs 
cafe {c). Parker v. Patrick (d) was an exprefs decifion that 
the property paded notwithilanding the goods were ob¬ 
tained by fraud; and in Power v. Wells {e) it was held, that 
fraud in a warranty made by one party to a contra£^ did 
not enable the other party to refcind it. So here the 
defendant trufted to a warranty. If then the property 
once veiled, the ailignees cannot be aiFe£led by any 
thing done afterwards by the bankrupts to deveft it 5 
for they were not competent to bind the aflignees, who 
reprefent the creditors at large, and not merely the bank¬ 
rupts, and derive their title by law through the aifign- 
ment of the commiflioners; and even if the bankrupt 
has the order and difpoiition of property without the 
right at the time of his bankruptcy, no fubfequent a£l 
of his can affe£l the rights of the aflignees. In Hartop 
V. Hoare (/), the defendant was held liable for jewels 
pledged to him, becaufe the party pledging them had no 
right to bind the plaintiff, whofe property they were. 
As to the right of iloppage in tranfltu, that is founded 
on an implied provifo in every contrail of fale, that 
until the goods are paid for the feller may refiime them ; 
but there the right muft be exercifed before the goods 
• come into the hands of the vendee. With refpe€l to 
JJarrifon v. Walker^ perhaps what is reported to have 
been faid by hiord Kenpn goes fomewhat too far i for a 


(e) » J». C.67X. (h)Ib.6y%. (c) ^^>•673. 
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legal title is fufficient for aflignees; and the cafe itfelf 1813. 
is not in point> becaufe there the bills did not conae to ^' 

* . ' Gladstone 

hand until after the bankruptcy. agamft 

HaOW£N« 

Lord Ellenborough C. J. If there had been no 
bankruptcy in this cafe, it is quite clear that Sill and 
Watfon could not have maintained any adtion againft the 

defendant, who has only got back by confent what one 
of them obtained from him by fraud. How far, the 
bankruptcy having intervened, the aflignees are identified 
with the bankrupts, is a different queftion. There are 
cafes which the Court certainly would not adopt without 
fome limitation. 

The cafe was referved for confideration, and on this 
day 

Lord Ellenborough C* J. delivered the judgment of 
the Court. After dating the fadls of the cafe, his Lord-^ 

Ihip faid: The quedion is, whether Sill and Co. had 
fuch a property in the bills of exchange, &c. as paded 
to their aflignees.. We are of opinion that they had not. 

In this cafe bills were obtained by the bankrupt {Sill) 
under a falfe pretence of giving the defendant an ample 
fecurity, by delegating to him a right to hold coffee; 
whereas the coffee (which was the fecurity pretended to 
be given) was the property of another perfon, over which 
Sill had no control or lien, or if he had, had before 
pledged it in favour of another creditor. The bills 
therefore appear to have been obtained by a criminal 
fraud. It has been argued, indeed, on behalf of the 
aflignees, that the property veded in them under the 
commiifion *, and in fupport of the argument it is fup- 

N n 3 pofed 
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^pofeH that by analogy to cafes in the criminal law, the 
property may be confidered as having paifed from the 
defendant to S/ 7 / s^nd Co.; but if it did, it was under 
fuch cirrumftances as a court of equity on a bill filed 
would have direfted the property to be rellored. If 
that be fo, we think it would be ufelefs for a court of 
law to permit that to be recovered which could not be 
retained one moment. In Sirat/ v. Surman {a)f Wilks C. J# 
fays, ‘‘ My notion is, (:ind that opinion is confirmed by 
many authorities cited by Mr. Durnford in a note,) that 
affignees under a commiffion of bankrupt are not to be 
confidered as general affignees of all the real and per- 
fonal eftate of which the bankrupt was feifed and pof- 
fefied, as heirs and executors are of the eftate of their 


anceftors and teftators; but that nothing vefts in thefe 
affign^s even at law but fuch real and perfonal eftate 
of the bankrupt in which he had the equitable as well 
as legal intereft, and which is to be applied to the pay¬ 
ment of the bankrupt’s debts. And I found this opi¬ 
nion both on the reafon and j lift ice of the cafe, and like-* 
wife on the feveral ftatutes made concerning bankrupts 
which relate to this point. As to the reafon of the cafe, 
I rely upon the rule concerning circuity of a£lion. For 
I think it would be abfurd to fay that any thing (hall 
veft in the affignees for no other purpofe but in order 
that there may be a bill in equity brought againft them, 
by which they will be obliged to refund and account, 
and according to the cafe of Burdett v. Willett^ will likc- 
wife have cofts decreed againft them, and fo the efFe£l8 
of the bankrupt, which ought to be applied to the dif- 
diisrge of his debts, will be wafted to no purpofe what¬ 


ever. 
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ever.” On thefe principles^ and on the authority of the 
cafes cited^ we are of opinion that the alhgnees are not 
entitled to recover this property, whiqh if they were to 
recover, a court of equity M^ould compel them to reftore, 
but that the defendant is entitled to retain it. A dif- 
tln^tion has been raifed in argument as to tlie bank¬ 
notes, and it has been urged as to them that although 
the aflignees might have no right to the bills as long as 
they remained uiidifpofed of, yet they are entitled to 
the proceeds when difeounted ; but we think that as the 
bank-notes were not mixed with the reft of the bank¬ 
rupt's property, and are capable of being diftin£lly 
traced, they ftand in the fame pofition as the bills them- 
felves, and therefore cannot be recovered. 

Judgment for Defendant. 


1813. 


GtAD 9 TON& 

againji 

Hadwkn. 


Leycester and Others agahtft Lockwood. 

vioU). 

^OVENANT by the plaintiffs, as furviving partners Where the 
of Stamp Broohjhattki and Thomas Hankey, AQCQTiiedy fnn^ty bydetd 
for non-payment of an annuity. The deed fet forth on gr”nt^s*a\° hU 
oyer, which was dated the 25th of June 1793, and made 
between one Brands Boynton of the firft part, Peter 10,000/., in 

null for hun- 

Acklom and the defendant of the fecond part, and the fcif until de- 

... 1 ■ r t- !_• j fault in pay- 

plaintiffs and their deceafed partners of the third part, nient, and after 
recited deeds of leafe and releafe of the ift and ad of taib^thueout 

the arrears, &c., 
and after re¬ 
taining the arrears, upon farther trufl for himfelf: Held that a memorial, which Asted 
ahat the intercA of the io,oco/. waa by the deed (jpoyeyed to the grantee, upon the trujis 
thereby declared^ was dcfe£live; although the grantor had not the legal eAate in the intt- 
rcA of the 10,000/. at the'time of his conveyance of it to the grantees, but the lame was 
ycAcd in truAces in tru A for Itim after deducing certain annual pay meot$, and th# truAevs 
did not join in conveying their intercA to the grantees. 
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May 1788, by wjuch cert^n eftates of Benton wer? 
conveyed to P. Ackhm and the defendantf as (ruftees, tp 
fell and pay off two mortgages» and after payment 
thereof to inveft ip^ppp/. at uitereft» ^d out of the 
mtereft to pay Lydia^ the wife of Boynton^ 200/. a-year 
during the joint lives of Lydia and Boynton / reciting 
alfo, that Ackhm and the defendant fold the faid eftates^ 
paid off the mortgages, and retained 10,000/., and had 
lent out the fum of 4000/. at intereft upon mortgage, 
and alfo 6000/., the refidue, to the defendant upon the 
like fecurity; reciting alfo, that through miilake it Mras 
not declared in the deed of 1788 that the refidue of the 
yearly intereff of the io,ooo/«, after payment of the 
200/. to Lydioy was to be paid to Boynton^ the faid 
Ackhm and defendant covenanted to (land poffcffed of 
fuch refidue, (after payment of 200/. and a further fum 
of to be allowed to Lydian) in trull for 

Boynton during the joint lives of himfelf and wife, and 
to pay the fame to him or as he fiiould dire£l or ap* 
point,^and in cafe he (hould furvlve his wife, then to 
pay the whole interell to him for his life, (after dedufl- 
ing an annual fum not exceeding ^ 6 ol, for the mainte¬ 
nance of children ;) reciting alfo that Boynton^ on the 2 ad 
of February agreed with the plaintiffs and their de- 
ceafed partners for the fale of an annuity of no/, for 
his life, and on the 3d of June 1793 for the fale of an¬ 
other annuity of 30/. for his life, and that it had been 
agreed to confoUdate the two into one annuity of 140/^ 
payable quarterly, and for that purpofe Boynton had 
given a bond and warrant of attorney thereon to the 
plaintiffs and their deccafed partners, conditioned for the 
payment of the faid annuity; the faid Boynton thereby 
conveyed to the plaintiffs and their deceafed partners 

4 the 
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the intereft of the two principal fums of doob/. smd 
4000/. fecured, hj the faid mortgages^ after 'payment 
thereout of fuch yearly fums as aforefaid^ and all the 
eftate, &c. of Boynton, or of any perfon in truft for him, 
in the intereft of the faid 10,000/., or any part thereof, 
to hold the fame in truft for him until default in pay* 
ment of the annuity, and after default in truft to retain 
thereout the arrears and expences incurred by reafon of 
the non*payment, and after retaining the fame then upon 
truft that they Jhould pay the reftdue to Boynton or fuch 
perfon as he Jhould appoint; and the better to* enable 
die plaintiffs and their deceafed partners to recover the 
payment of the intereft fo afligned, Boynton appointed 
them his attornies, and in his name or their own names 
to fue for, recover, and receive the fame from P. Ack* 
lorn and the defendant or the furvivor, to give receipts 
for the fame, and to bring actions or fuits in his 9 their 
name for that purpofe: and the defendant and P*Ack* 
lorn jointly and feverally covenanted with the plaintiffs 
and their deceafed partners to pay out of the intereft of 
the 10,000/. truft monies the faid annuity of 140/. during 
the life of Boynton, 8 cc, 

There were feveral pleas upon which obje<ftions were 
raifed and difcuffed in the courfe of the argument; but 
as the Court ultimately decided upon one alone, it is 
only material to ftate fo much of the laft plea as gave 
rife to that objeftion. That plea ftated that no other 
than the following memorial was inrolled. It then fet 
forth the memorial verbatim, which was a memorial of 
the bond, warrant of attorney, and indenture (25 th June 
1793,) declared upon, as to which indenture, after 
ftating the parties thereto, and grant of the annuity. See. 
it went on thus: which faid annuity is by the faid 

inden* 
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indenture farther fecured by and out of the intereft and 
annual produce of two feveral principal fums of 6000I, 
and 4000/, fecured by the feveral mortgages in the faid 
indenture recited and defcrjlbed, &c. and which intereft 
or annual produce is and are by the faid indenture 
afiigned .and conveyed unto the faid plaintiffs and their 
J^afed partnerSy upon the tnfis thereby declared** De¬ 
murrer and joinder. 


Bowen in fupport of the demurrer, upon the.objec¬ 
tion that this memorial ftates tlie intereft of the two 
principal fums of 6000/. and 4000/. to be conveyed to 
the plaintiffs upon the trufts in the indenture declared, 
without ftating what thofe trufts were, admitted that 
fmee the cafes of Denn v. Dolman (a), Defenfans v. 
0 *Bryen{J>)^ and D^aria v, Sturt {c\ he could not con¬ 
tend tjiat if trufts be created, they need not be dif- 
clofed in the memorial; but he fubmitted that here 
no truft was created, becaufe no eftate palled to the 
plaintiffs. Achlom and the defendant flood pofTefled 
of the whole of the intereft on the 10,000/. as truilccs 
during the life of Boynton^ and they have not joined in 
affigning over any part of it to the plaintiffs. Boynton 
alone afligns to them; and executes a power of attorney 
to enable them to recover the intereft in his name as it 
becomes due,’ which would have been perfe6lly nuga¬ 
tory if the affignment veiled the intereft in the plaintiffs at 
truftees. If this had been a leafehold eftate, Boynton would 
have been tlie ceftui que truft, and as fuch could have 
conveyed no legal intereft to his affignee by this aflignment. 
In Denn v. Dolman, AJkew v. Mackreih (</), and the other 
cafes, there was a good conveyance of the legal eftate to 

(fi) 5 tt. 641. {b) 3 Eajb ^ 559. 

to a Tawi/. aaj, (0 i Ref. *14. 



the truftees, whereas herfc &c o^y 
afligf) did not join in the sHignment iSj^ 

ment could at the utmoft only give a power to the 
grantees to diilraln, but fuch a power is not required 
to be fet out (a) in the memorial. If the grantees 
are truftees at ill, they muft be truftees' for them* 
felves, which is not a very ufua! courfe of exercifing 
trufts. 

4 

Coltman contrL If the argument were tenable that 
this affignment by Boynton to the plaintiffs conveyed to 
them no eftate, becaufe it was a mere truft eftate in B,, 
and therefore required no memorial, it would afford an 
eafy mode of defeating the provifions of the annuity 
a£I (h). The grantor of an annuity would have nothing 
to do but to convert his legal into an equitable eftate, and 
then he might aflign in truft what portion of it he 
pleafed without the necellity of a memorial. The fame 
argument would alfo have been an anfwer to feveral of 
the objcftions taken to the memorial in Bradford v. Bur- 
land if), becaufe there the eftate on which the annuity 
was fccured was the truft eftate of the wife, and it might 
therefore have been faid that no memorial was necef- 
fary; but it does not appear that any fuch anfwer wa« 
attempted to be given i and in that cafe the Court were 
ftrongly impreffed with the obje£lion, that the truft in 
favor of the grantor of the annuity, until default in pay¬ 
ment and zo days afterwards, was not truly ftated {d). 
Here the plaintiffs are truftees for B,, as well until 
default in payment, as alfo after the arrears are fatisfied. 

ta) Ftr Mansfield C. J. Defaria v. Sturt ^ a 15 2. 

And 
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And thefe are not merelf refultmg trufts^ but are ex- 
prefsly created by the deed; and though it may be faid 
that they would have by law refulted without any fuch 

exprefs provifion, that will not make it lefs requifite 

* 

that they fhould be ftated in the memorial. In Defenfans 
V. O'Bryen (^j), the truft was of that nature, and yet the 
omiiGon was held fatal y and in Taylor v. Johnfon (^}, a 
memorial omitting a trud in favour of the grantor until 
default in payment of the annuity, was holden to be 
defe£tive \ and Lawrence J. obferved, that the Inemo • 
rial ought to have dated all the truds contained in the 
deeds for fecuring the annuity y as well thofe which were 
intended for the benefit of the grantor, as thofe for the 
benefit of the grantee.” 

' Bowen in reply, enforced his former obje£l:ion to the 
plaintiffs being trudees, as well from the inconfidency 
of their being trudees for themfelves, as from their being 
treated in every other part of the deed, except where 
thefe fuppofed truds were created, as grantees only. In 
all the cafes referred to an intered was veded in third 
perfons as trudees for the purpofes of the deed, and 
therefore it was holden that the memorial mud dif- 
clofe the truds; but in this cafe no fuch intered is 
created. 

Lord Ellenborouch C. J. If this were res Integra, 

1 diould have no difficulty in pronouncing the memorial 
fufficient. We have not in this cafe to druggie with 
the a6^ of parliament, but with deciiions. They are fo 
many and fo potent, that I feel it my duty to look into 

(«) 3 5S9» (i) 8 r. s. 184* 
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^em m order to guide myCelf ^rougK qulckCunds 
which they have oppofed to the attainment of juftice in 
this cafe. The a£t of parliament is very fpecihc^ and is 
meant for a clerk to execute^ and not for an acute 
lawyer. It requires that the memorial ihall contain the 
day and year when the deed bears date; the names of 
the parties^ and for whom any of them are truftees^ and 
of the witneiTes; the annual fum^ and the name of the 
perfon for whofe life the annuity is granted^ and the 
confideration of granting the fame; which means ex- 
prefs confideration. ^ Thefe are the feven fpecific rcqui- 
fites of the a£t, which any clerk by looking into the deed 
may find without difficulty. But on the words ‘‘ for 
whom any of them are truftees” a fyftem has been 
engrafted (improperly, as it appears to me,) by a feries 
of decifions, viz. Taylor v. Johnfon^ and others. In de¬ 
ference to thofe authorities we feel it neceflary to look 
into them, lefi: wc fhould difarrange them, or in any 
inftance in which we have adopted them, contradi<Sl; our- 
felves j happy if we are enabled to do juftice to this cafe, 
notwithftanding thofe decifions. 

Cur, adv» vult. 
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LsYCRSTEfc 

againfl 

Lockwood. 


Lord Ellenborough C. J. now delivered the judgment 
of the Court. 

This was a queftion arifing upon the memorial of an 
annuity deed. By that deed, F. Boynton having agreed 
for the fale of two annuities to the plaintiffs, amounting 
together to 140/., to be fecured on the intereft of two 
feveral fums of 4000/. and 6ooo/. veiled in Acklotn and 
the defendant as trufteeS, they (the defendant and Ach- 
lom\ as truftees, covenanted with the plaintiffs to pay 
the faid annuity out of the intereft of the faid 10,000/. 

Upon 
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Upon this covenant the a£ki6h is brdught againft the 
defendant for non-payment of the annuity. By former 
deeds of 1788 certain eftates of Boynton were conveyed 
to Achkm aiid the defendant on truft to raife io,ooq/., 
inveft the fame at intettft, and pay thereout 2od/. a-year 
to Lydia^ die wife of Boynton, The 10,000/. were raifed, 
and laid out on two feveral mortgages of 4000/. and 
6000/., and Mrs. Boynton^s annuity was increafed to 
220/. % and the truftees covenanted to (land poifelled of 
the refidue in truft for Boynton, By the annuity deed 
they are not made grantors of the annuity, nor do they 
afTign their intereft to the plaintiffs (the grantees), but 
only covenant to pay the annuity ; but Boynton conveys 
all his eftate in the intereft of the two feveral fums of 
6000/. and 4000/. to the plaintiffs, in truft for himfelf 
until default in payment of the annuities, and in cafe of 
default to retain to themfelves the arrears, and after 
retaining the fame upon farther truft for his benefit. 
The memorial, inftead of fpecifying thefe trufts,* only 
ftates that the intereft or annual produce is by the in¬ 
denture afligned to the plaintiffs upon the trujis thereby 
declared. This omiflion in the memorial is the main 
objection on which the defendant relies. And on con- 
fideration we feel ourfelves conftrained by the authorities 
to yield to it. The cafes of AJkew v. Mackreth^ 
enfans v. O'Bryen^ and Bra^ord v. Bur land all decido, 
that if trufts be created in an annuity deed, the terms 
and provilions of fuch trufts muft be fet forth in the 
memorial. In this cafe the furplus intereft of Boynton is 
alHgned upon trufts to the plainti^, and there are no 
trufts fpeciBed in the memorial. It has been argued 
indeed for the plaintiffs, that the aflignment really pafled 
inotbing, and therefore that it was unneceffary to memo¬ 
rialize ^ 
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^lUize the trufts thereby created. But we thmh^it a 
‘mifconception to fay that it paiTed nothings for the 
grantees were thereby entitled to fue the defendant and 
Achlom in the name of Boyntons and where an annuity 
deed creates a truft to fccure the annuity in favour of 
the grantee himfelf, although it is derived through the 
medium of a third perfon, it is notwithftanding a truft. 
For thefe reafons we think the memorial defective. 


1813. 

Leyckstik. 

ttgainft 

Lockwoo». 


Judgment for the Defendant. 


Stevenson and Another, Aflignees of Coljlis, 
a Bankrupt, againji Blakelock, Gentleman. 


^ROVER for an indenture of leafe ; there were two 
counts, one upon a converfion before the bank¬ 
ruptcy, laying the property in the bankrupt 5 another 
laying the property in the plaintiffs as affignees on a 
converfion after the bankruptcy. Plea, general iffue. 
At the trial before Lord EUenhorough C. J. at the Lon- 
don fittings after Trinity term 1812, a verdict was found 
for the plaintiffs, fubje£l: to the opinion of the Court 
upon the following cafe: 

For fome time before the month oi July 1809, the 
defendant had been employed by the bankrupt in various 
matters as his attorney and folicitor, and in that month, 
in confequence of a requeft from the bankrupt, made 
out lus bill for the bufinefs fo done, upon which a ba- 


«lien lor 
hts general 
balance on 
papers of his 
client which 
come to his 
hands in the 
courfe of his 
profeflional 
employment; 
therefore whei 
C, gave his 
attorney a Ipe 
clfic film for tl 
purpofe of fati 
fying a debt fi 
which an ckc- 
cution had 
ilfued againlt 
hU goods at tl 
fuit of and 
the attorney 
paid the mom 
to B.i who 


thereupon deli¬ 
vered to him a 

leafe which had been depoHted by C. with S. as a feciitity for the debt: tJeld that the 
attorney had a Hen on it for hts general balance due from C.; and that Aich lien was not 
extingnifhed by his having taken acceptances from C. for the amount of that balance 
before the leafe came to his hands, fome of thofe acceptances when the leafe did come to 
’•liU hands having been dilhonored, and one of them taken up by the at torney. 


lance 
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lance of 300/. appeared to be^jdue lo liil& | 
that bUl nor any other was ever delivered to Uie .Inndt* 
rapt. Upon being informed however of this b«d^ee by 
the defendant3 the bankrupt requeiled hini to draw, bills 
upon him for the amount, and accordingly upon the 
25th oi Auguji i8o(;b defendant drew five feyml 
bills of exchange upon the bankrupt, which the bank¬ 
rupt accepted, all dated on that day, and payable to the 
defendant’s order, which bills were for the feveral Aims 
and payable at the feveral times following, viz.: one 
for .50/. at one month after date, due 28th Septemhr 
18091 another for 50/. at fix weeks after date, due 
9th OSiober 1809 5 another fm 100/. at tWo months after 
date, due 28th OMer r8o9; another for 50/. at 70 
days after date, due 6^ November 1809; and another 
for 50/. at three months after date, due 28th November 


1809. The two firft Of thefe bills were, before they 
be^me due, indorfed and delivered by the defendant to 


W. and S,y to whom he was indebted in the whole 


amount. When they became due they were difhonored 
by the bankrupt, but remained in the hands of and 
5. at the time of the bankruptcy, and were proved by 
them under his commiflion. Thefe bills, however, have 
fince been taken up by the defendant, who has long ag6 
difcharged his debt to W. and 8., and the bills are now 
in his hands. The third bill for 100/. was alfo nego- 
ciated by the defendant to C., to whom he was indebted, 
but this being likewife dilhonored by the bankrupt was 
returned to the defendant for non-payment, and was 
taken up by him on the 29th OSiober 1809, and has ever 
fince remained in his poiTefiion. The bankrupt when he 
gave the bills expreffed fome doubt whether he ihduld 
be able to provide for the other two at the time when 

they 
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Bec^e iufe, - and requeued the defendant not to 
circulate them^ and therefore tfie defendant never parted 
with them, and they ftill remain in his hands, but they 
did not become due till after the bankruptcy. InTri^Vy 
vacation 1809,^ three writs of fieri facias iflued againft 
the Bankrupt, one at the fuit of Barrow and others, and 
two at the fuit of other perfons j under which the ftieriff 
took pofieffioii of the bankrupt’s goods, and threatening 
to fell the fame, the bankrupt on the 31ft OEioher 1809 
advif^d with the defendant about paying the debts for 
which the execution had ifiued, and gave him 260/. for 
the purpofe of fatisfying that at the fuit of Barrow and 
others 5 and on the following day the defendant paid to 
the folicitors of Barrow and others the 260/. in difcharge 
of their debt, and thofe folicitors thereupon delivered to 
the defendant the leafe in quefiiion, which had been 
depofited by the bankrupt with Barrow and others as a 
collateral fecurity for their debt. Judgments on feveral 
cognovits being payable on the 6th of November^ the 
bankrupt found it impoflible to continue his bufinefs^ 
and it was neceflary for him to fubmit to a coramiffion 
of bankruptcy, and the defendant thought it adyifable 
for him fo to do. On the 2d of November the bankrupt 
committed an of bankruptcy, and a commilfion 
thereupon iflued under which the plaintifl^s have regu¬ 
larly been chofen aflignees. The defendant npt having 
before delivered his bill of cofts to the bankrupt, after 
the bankruptcy delivered it to the aflignees, but his 
demand upon the bankrupt and the aflignees is confined 
folely to the 300/. before mentioned. The bankrupt was 
legally intitled to the leafe in queftion, which is irill in 
the pofleflion of the defendant, and which was demanded 
Voii. 1. o Q of 
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«of lum by the plaintiffs before this ion w^s broughti 
but he refufed to deliver it. 

The queftion for the opinion of the Court whether 
under the above circumftances the plaintiffs are entitled 
to recover. If the Court fhould be of opinion that they 
are^ then the verdid to ftand^ otherwife a nonfuit to be 
entered. 

Gifford for the plaintiffs ftated the quefUon to be« 
whether the defendant had a lien upon the leafe in quef- 
tion for any part of his demand againft the bankrupt^ for 
which the bankrupt accepted the bills of exchange \ and 
contended that he had not, firfl, becaufe the leafe did 
not come to his hands in the ufual courfe of his bufinefs> 
but as a fpecial bailee ; and fecondly, becaufe, admitting 
that the lien would otherwife have attached, he had waived 
it by taking the bills \ and the Hen being once difcharged, 
could not revive. It muff be admitted that an attorney has 
a lien on all papers and deeds which come to his hands in 
the courfe of his profeffional employment for the party; 
but then it is for the attorney to (hew that the papers on 
which he claims a lien did fo come to his hands. Now it 
appears that the leafe in queff ion was received by him for 
the fpecific piirpofe of being handed over to the bank¬ 
rupt from Barrow and others, for which purpofe the 
defendant was rather their agent than the agent of the 
bankrupt. He was bound therefore to deliver it over to 
the bankrupt on the behalf of Barrow and others, from 
whom he received it for that fpecific purpofe alone. It 
might have been different if he had been inffru^Ied by 
the bankrupt to demand the leafe. Secondly, as to the 
waiver j the right of an attorney to detain papers for ^s 
general balance being like other liens a right which arifes 

I by 
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by implication o£ iaW) the moment a fpecial agreement it' 
entered into^ that right ceafes. This is fo laid down itt 
2 RoU, Ahr. tiu Ju/iif. pL i. a., in Chapman v. Allen (o)» 
Brettan v. Currint {b)y Collins v. Ongley (r), and by 
ham C. J. in the Jnnke^er^s cafe{d). It may be faid that 
thofe were all cafes of antecedent fpecial contra^s; 
whereas in this the fpecial contract took place after the 
lien attached j .hut the fame thing occurred and was 
much Conlidered in Cowell v. Simpfon (^), and it was de¬ 
termined that the lien no longer remained: there the 

Lord Chancellor faid : if the lien commenced under 

< * 

an implied contra£t, and afterwards a fpecial contrail is 
made for payment, in the nature of the thing the one 
contraft deftroys the other.” Great inconfiftency 
would follow, if»it were otherwife. Suppofe tlie day 
after tlie bankrupt had given the bills for this balance, 
the leafe being then in the pofleffion of the defendant, 
the bankrupt had demanded it, could the defendant have 
infilled on detaining it unlefs he was paid the balance ? 
How would that be confiftent with his agreement the 
day before to take fecurities, poftponing the payment to 
a future time ? It may truly be faid, therefore, that in 
the nature of the thing the one contrail dellroyed the 
other. And this is no hardfliip on'the defendant, for by 
obtaining the bills he got a better fecurity, viz. by the 
bankrupt's difpenfing with the taxation of his bill. 
There is one refpe£l, however, in which Cowell v. Bimp^ 
fon differs from this cafe, viz. that there the fecurities 
had not failed, the time for their payment not having 
arrived; whereas here three of the bills were due and 

(rt) Cro. Car. 171. Ih) Say, R, 

(c) %Sehuyr!iN, P. X 2 T4, 3<l erfr/. • (jd) tV/v. 67. 

( e ) 16 Ftf . 175. 

O o 2 had 
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had been difhonoredt and one of them was afiually 
taken up by the defendant before the leafe came to his 
hands § and on this diftin£^ion it may be argued) that 
the lien was only gone during the time the bills bad to 
run, but on their difhonour revived ; at leaft to the ex¬ 
tent of the bill taken up by the defendant. But belides 
that the Lord Chancellor in the cafe cited faid that it 
makes no difference whether the fecurities were due or 
not; fuch an argument will be found contrary to the 
whole courfe cf decinon, that a lien once gone cannot 
revive; and although that doftrine ha# been moft fre¬ 
quently applied to cafes where the lien was gone by 
parting with the pofleffion, yet if by taking the fecurity 
it be alfo gone, there feems to be no reafon why 
the fame do£frine fhould not alfo hold good in this 
inftance. 

Littledale contr^. It is immaterial as to the queftion 
of lien, for what purpofe an attorney receives the papers 
©f his client, provided he receives them in the ordinary 
courfe of his bufinefs. Here that appears to have been 
the cafe ; for although it is faid that he had no inftruc- 
tions from his client to demand the leafe, yet it was his 
duty, as his attorney, and a£f ing for his intereft, without 
any exprefs inftrudfions to get back the fecurity when 
the debt was fatisfied. The client cannot ba expelled 
to inftrufl: him in every minute particular; and it 
would lead to fubtle and refined diilindions, if the 
Court were in all cafes to go into the queflion upon what 
occafion particular papers were put into the attorney's 
hands, before they decided as to the right of lien. In 
Ex part* Sterling (a), the Lord Chancellor faid that in 

(4) 16 ref, 459. 

the 
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the ordinary cafe of lien he never heard of a cjneftion 
of that fort; and took the rule to be whether the papers 
came to the attorney in the general courfe of dealing 
with his client. On the fecond point, fome of thfe 
authorities cited are very ancient, and perhaps they lay 
down a rule reftraining the right of lien further than the 
modern underftanding warrants; but howev* that may 
be, they do not bear upon the prefent cafe ; for in all of 
them the exprefs contract was made before, here it was 
after the lien commenced j and the rule was laid down 
with reference only to the particular lien to which the 
exprefs contract applied, and not to a general lien. In 
Cowell V. Simpfon the Lord Chancellor feems to have 
applied this rule to a general lien ; but that cafe is very 
dillinguifhable, for there the folicitors had not only 
taken fecurities which were then running for their ba¬ 
lance, but had got a judgment for it, by which the na¬ 
ture of their debt v/as totally changed. But tliat deci- 
fion is not inconfiftent with the dodlrine that the lien 
may be fufpended by taking the fecurities, and revive 
upon their failure; and there is not any authority to 
fliew that in fuch a cafe it is gone for ever. In 
the cafe of parting with the goods there is an uncon¬ 
ditional relinquilhment of the fubje^t-matter on which 
the lien is to operate; but taking fccurity amounts 
only to a’ fufpenfion of the demand during the time that 
fecurity has to run. So if a man dillrain for rent ar- 
rear, and take a promillbry note for it, although he 
cannot dlftrain again before the note becomes due, yet 
if afterwards the note be not paid, hq is remitted to his 
original right. The Lord Chancellor, indeed, in giving 
judgment in Cowell v. Simpfon y is reported to have laid 
that whether tlie fecurities are due, or not, it makes no 

O o 3 difference 
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difference; but that was an obfervation whkhj though 
entitled to all refpe£t, it may be remarked the cafe did 
not require. As to the fuppofed immunity from taxa¬ 
tion of his bill which thefe fecurities are faid to have 
given, it is a confequence which by no means followed 
the taking of them, (o) 


Gifford in reply. It has not been ihewn that the leafe 
came to the defendant’s hands in the courfe of his em¬ 
ployment for the bankrupt; on the contrary, it appears 
that it was without his knov.dedge : but if it were other- 
wife, no cafe has been cited to impugn the authority of 
Cowell v. Slmpfon. As to the argument, that all the 
old cafes apply to particular liens, whereas this is a 
general lien \ it may be anfwered, that then they apply 
.a fortiori to this cafe, becaufe particular liens are fa¬ 
voured in law, but general liens are taken ftri6lly. {b) 

Cur, adv, vult. 


Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. 

After ftating the material fa£ls of the cafe, his Lord- 

Ihip faid, the firft queflion which arifes on this ,cafe is, 

* 

whether the defendant had a general lien as attorney 
attaching on the leafe in queftion. Secondly, fuppofing 
fuch general lien would otherwife have attached, whe¬ 
ther it is not precluded from attaching by the fecurities 
taken. The firft impreflion on my mind was that the 
general lien would not attach. The leafe did not appear 
to have come into the polTeflion of the defendant as 
attorney in the ordinary courfe of bufinefs, but he 

(fl) 

j|[I) 3 ^ 494- per Heath J. in Houghton v. Jifatlhews- 

appeared 
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Appeared rather a mete bailee; but on further con- 

I 

fideration the pofleflion feems to us to have been acquired 
by the defendant in the courfe of his profeffional bufinefs. 
It was incident to his duty to do that for his client^ 
which the client, if well advifed, would have done for 
himfelf. It became his duty, therefore, upon difcharging 
the debt due to Barroiv and others to receive back the 
leafe which was pledged as a fecurity for that debt. On 
the receipt of it for his client, under thefe circumftances, 
it became not only the fubje£t of particular lien, but alfo> 
as one of the papers of his client, fubje£l: to the general 
lien. We are of opinion, therefore, that the general lien 
attached. Upon the fecond queftion, whether the lien 
was gone in confequence of taking the fecurities, the 
argument for the plaintiffs reils principally on the cafe 
of Cowell V. Simp/orif in which cafe the folicitors for the 
defendant had taken two notes, payable with interefb 
three years after date, for the amount of their demand. 
The Lord Chancellor obferved, that the folicitor taking 
a fecurity which has three years to run, as the client 
may have occafion for his papers, there is as much reafon 
that the lien fhould not accompany the fecurity through 
that period, as in the inftance of a trade; and the con- 
clufion is equally difficult that the papers, if the client 
has occafion for them, could be withheld.” The Lord 
Chancellor afterwards delivers his opinion, that “ where 
thefe fpecial agreements are taken the lien does not 
remain.” I take the general rule of law to be, that 
where there is an exprefs antecedent contra^^ between 
the parties, a lien which grows out of an implied con- 
tra£i: does not arife. But in the abfence of any exprefs 
contra£l:, 'there may be a lien, and a right of action on 
an implied contra^* In this cafe the attorney had a 

O o 4 light 
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jight of a£lion on a quantum meruit, and a lien, whidh 
was not affected by his forbearing to fue. The right of 
fuit and right of lien are di(lin£l rights, both arifing out 
of implied contrails, and both fubiifting, at the fame 
time. It is unnecelTary to canvafs the doctrine in Cowell 
V. Sitnpjorti inafniuch as there is a material diilindlion 
between that cafe and the prefent j for there the bills 
were running, and there was no reafon to prefume that 
they would not be duly paid ; in this cafe the bills 
have been refufed payment. Afluming, then, the pofi- 
tion of the Lord Chancellor to be corre£l:, here there is 
the further circumftance of the bills being diftionored j 
which places this defendant in his original iituation as 
to lien. We are of opinion, therefore, that the defend¬ 
ant is entitled to a general lien. 


Judgment of nonfuit. 
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Crosse and Others, Affignees of Fea and Others, Monday, 
Bankrupts, againft Smith, Thompson, and 
Others, (tf) 


^^SSUMPSIT for money Jent, money paid, money 
had and received, alfo for intereft due, and upon 
an account ftated j which feveral caufes of action were 
ftatcd to have arifen with the bankrupts before their 
bankruptcy : and alfo for money had and received, and 
for intereft due, and upon an account ftated j which 
feveral caufes of aflion were ftated to have arifen with 
the plaintiffs as affignees. Plea, general ilTue. 

At the trial before Thomfon B., at the fpring affizes 
1811 for the county of Torkf the jury found a verdift for 
the plaintiffs for 3344/. 9J. 2d, damages, e, 3176/. 
9j. 2 d, principal money, and 168/. for intereft thereon 
from the 12th April 1810 to the 4th of May^ being the 
4th day of term 18 ii, fubjedft to the opinion of 

this Court on the following cafe: 

The plaintiffs, who are affignees under feparate com- 
miffions iffued againft Thomas^ Magnus and William Fea^ 
on the 2d May 18 to, and under another commiffion 


Notice to the 
drawt rs of non¬ 
payment of a 
bill of exchanga 
by fending to 
their counting- 
houl'c, dating 
hours of bull- 
nei's on two fuc* 
ceflive days, 
knock'ng there, 
and making 
noife (ufficieut 
to be heard by 
peribns within, 
and waiting 
there feveral 
minutes, the 
inner door of 
the founling- 
hciKe I cing 
lockcrl, is fuffi- 
cient, without 
leaving a notice 
in writing, or 
fending by the 
pod, though 
feme of the 
drawers live at 
a fmall didance 
from the place. 

Perions who 
are bankers 
both for the 


drawers and acceptor of a bill, and have received it from the diawers, and given credit 
for it in an account current between them, if before it becomes due they receive direc¬ 
tions from the acceptor to Ilop the payment of it at the place of payment, and do fo 
accordingly, arc not bnnnd to give notice of this circumdance to the drawers, but 
upon non-payment of the bill may look to the drawers, nofwithlUnding they have not 
given fuch notice : and they are not bound to '•pply the money of the acceptor in their 
hands in discharge of the bill; but if the drawers become bankrupt, it will conditute an 
item in the account between them and the bankers. 

It feems that money due for advances made by a banker to his enftomer upon a bond 
given by the cuftomer to one of the partners, in trull for the rell, may be fet off in an 
a<;coDpt current between them. 


(«) This cafe was argued at Serjeants' Inn. 


againft 
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againfl John Feoy on the 26th Jul^ i8ip> brought this 
action to recover the amount of a bill of exchange for 
3176/. gs, 2d., placed by the defendants to their own 
credit in account with the Meffirs. Fea, Meflrs. Fea 
were merchants, and the defendants bankers, at Hull, 
Meflrs. Fea, in keeping their banking account with the 
defendants, ufed to carry into the defendants* bank fuch 
bills of exchange and acceptances as they received in the 
courfe of their bufinefs j the amount of which was placed 
to their credit in account, and the defendants furniihed 
them with ca(h and bills of exchange, for 'the amount 
of which they were debited on that account; and intereft 
was allowed on both fides of the account. Amongft the 
bills fo carried in by MelTrs. Fea previoufly to their 
bankruptcy, was one for 3176/. gs. 2d,, dated Augujl 
9th 1809, drawn by them, payable eight months after 
date to their own order, upon J, B. Tuke, and by him 
accepted, payable at MelTrs. Smith, Payne and Smith, 
bankers, London, which became due on the 12th April 
1810. This bill was remitted by the defendants to 
Meflrs. Smith, Payne and Smith, their correfpondents. 
Tuhe alfo kept a banking account with the defendants, as 
his bankers. On the 6th April 1810 Tuke defired the 
defendants to give directions to Smith, Payne and Smith 
not to pay the bill; in confequence of which the defend* 
ants gave them directions to that e£Fe£V, and accordingly 
the bill was not paid by them, but was returned the day 
after it became due to the defendants under proteft for 
non-payment 5 and the defendants received the bill and 
proteft on Sunday the 15 th of April 1810. At that time 
T, Fea refuled about ten miles from Hull, M, Fea about 
one mile from Hull, and W, Fea in London, and J. Fea 
was abroad* On Monday morning the 16th of April, 

about 



IN THE Fifty-third Year op GEORGE III. 

about half-paft ten o’clock, the caihier took the bill and 
proteft' to the counting-houfe of Meflrs. Feoy at HuU^ to 
give notice of the diihonor. The outward door of 
the counting-houfe was open, but the inner door was 
locked. The cafhier knocked and made noife enough 
to be heard if any body had been within; he waited 
two or three minutes, but nobody coming, he went away 
and returned to the defendants’ counting-houfe. Gn 
his return to the defendants’ counting-houfe he found 
Meflrs. Feas^ attorney there, and informed him what he 
had done. The caftiier alfo had feen one of Meflrs. Fea^ 
clerks on that morning, before he had orders to take the 
bill to their counting-houfe 5 but though he then knew 
of the bill being returned, he did not inform Feas^ clerk 
of its being fo. On the next morning, about half paft 
ten o’clock, the defendants’ cafliier went again to the 
counting-houfe of Meflrs. Fea for the fame purpofe, 
without efledf, as on the preceding day; and on his 
return to the defendants’ counting-houfe he again faw 
MeflTrs. Feas' attorney, who was there about the bufinefs 
of Meflrs. Fea^ and informed him of what he had done. 
At neither of thofe times did the cafliier leave any written 
notice of the diflionor of the bill. On the 16th of April 
1810 Tube flood indebted to the defendants on the ba¬ 
lance of his cafli account in the fum of 13,232/. 10/. $d.^ 
but the defendants held negotiable fecurities of Tuhd^ 
to the amount of 16,489/. i/. 2d. On the 4th of .Way 
j8io Tube flood indebted to the defendants on the 
balance of his cafli account in the fum of I 2 | 6 i 8 /. 
7^. iid.\ but the defendants then held negotiable fecu¬ 
rities of Tuk/s to the amount of 15,453/. os. %d. On 
that day the defendants brought an affion againfl Tube 

as the acceptor of the above bill of exchange, and ob¬ 
tained 
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taineci s verdi£l therein, at the fummer affizes 1810, for 
principal and intereft due on the faid bill; but a com- 
miffion of bankrupt having iflued againft Tuke on tho 
September 1810, the defendants* did not tax their 
cofts or proceed to final judgment againft him. At the 
time of Tube’s bankruptcy the defendants were indebted 
to him on balance of his cafli' account in the fum of 
2752/. 16/. 3^/.; and they alfo had for his ufe^ MelTrs. 
Feas* acceptances for 724/. 5/. 11^., but which were 
previoufly due. and were returned diflionored. At the 
time the feparate commiflions were iffued againft T, Af., 
and W. Feat the defendants claimed to be creditors on 
the balance of their cafli account with Meflrs. Fea to 
the amount of 38,298/. i8j. 6 d.y which fum they proved 
under thofe commiflions; but the defendants at that time 
held bills of exchange to the amount of 47,252/. 18/. 
I id,, including the bill for 3 1 ‘j 6 I, 9/. id., and which 
bills were in fuch proof ftated to be fecurities in their 

hands for their debt. When the commiflion iflued 

* 

againft J, Fea, the defendants claimed to be creditors on 
the balance of their cafli account with Meflrs. Fea to the 
amount of 21,292/. tis. lod., their original debt of 
38,298/. 18/. 6 d, having in the interim been reduced to 
that jfum by monies received by them from the bills de- 
pofited in their hands ^ which fum of 21,292/. iij*. 10^. 
the defendants proved under the feparate commiflion 
againft J. Fea, and in that proof ftated the bills then 
remaining in their hands as fecurities for the fame to 
amoufit to 29,460/. i6x. On the nth June 1807 Tuke 
lodged with the defendants a joint and feveral bond from 
himfelf and’ three others to the defendant Thompfon, in 
the penal fum of 2000/., conditioned for payment to him, 
his executors, adminiftrators, or afligns, of the fum of 

1000 /. 



IN THE Fifty-^hird Yeae OP GEORGE III. 


lobo/., together with lawful intereft for the fame, on the 
iith June 1809. The defendants advanced Tuke jooo/. 
on the faid bond by crediting his account for that fum. 
Thompfon^^ name was made ufe of in truft for the defend¬ 
ants, and the 1000/. advanced thereon was the proper 
money of the defendants. The 1000/. and intereft 
thereon from the 5 th of January 1810 ft ill remains due 
on the bond. In cafe the defendants have no right to 
place the above fum of 3176/. 9/. 2/i., or any part there¬ 
of, to their credit in account as aforefaid or to retain 
the fame or any part thereof, the defendants would be 
indebted to the plaintiffs as affignees as aforefaid in that 
fum on the balance of accounts between the defendants 
and Meffrs. Fea at the time of their bankruptcy. 

The queftion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover all or any and what 
part of the faid fum of 3176/. 9/. 'id. If they are en¬ 
titled to recover all or any part thereof, then the verdi£t 
is to ftand, or to be entered up accordingly; otherwife, 
a nonfuit is to be entered. 

Littledale, for the plaintiffs, infifted, firft, that the 
defendants were liable for the whole fum for which the 
verdift was found, becaufe they omitted to give due 
notice of the diflionor of the bill. They ought to have 
given the earlieft notice poflible, and to have informed 
the Feas of the direaion they had received from the 
acceptor of the bill to ftop the payment of it in the hands 
of the London bankers ; but if they were not bound do 
that, they ought at leaft to have given an effeaual notice 
of its non-payment. The circumftance of the counting- 
houfe being fliut upon two occafions did not difpenfe 

with farther exertions. They (hould have perfevered 

kom 
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from day to day» or ihould have left a notice in writidgy 
or have tranfmitted one by the poft with the ufual 
dire^lion^ or, as one of the Feas lived at the diftance of 
a mile only from Huliy they might have fent a meflenger 
to him with notice of the diftionor. But, idly, fuppof- 
ing the notice was iufficient, flill the plaintiffs are enti¬ 
tled to recover to the extent of 2752/. i6j. 3d., the ba¬ 
lance due from the defendants to Tuhe at the time of his 
bankruptcy; which balance, as holders of the bill ac¬ 
cepted by him, they were bound to apply in difcharge 
of the bill; and by 5 G. a. c, 30. f. aU. to have had 
the account ftated between them. That the defendants 
held the bill as their own, and not for the Feasy is clear 
from their having brought an a^ion upon it againft 
Tuke ; whereas if they had confidered the bill as belong¬ 
ing to the Feasy they ought to have returned it to them. 
The flat. 5 G. 2. r. 30. / 28. pofitively dire<fts that the 
balance of the account, and no more, fliall be taken. It 
is their own fault, therefore, if they have not fettled it 
in account with Tuhe. But it may be faid if the plain¬ 
tiffs are entitled to this balance of 2752/. 16s. 3d., due 

from the defendants to Tuhe at the time of his bank- 

# 

ruptcy, that, on the other hand, the defendants ought 
to have the benefit of deducting the 1000/. due to them 
from Tuhe on his bond ; and if that claim depended upon 
priority of time, the bond having become due before the 
claim of the plaintiffs accrued, the defendants might be 
entitled. But there is an objeeSlion to their fetting it off 
at all, becaufe the bond is to Thompfon alone j and though 
it be in truft for the reft, ftill they have but an equi¬ 
table right, whereas the claim of the plaintiffs is a legal 
one. 


hofroyJy 
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Holroyd contra, upon the point of notice, contended 
that the counting-houfe was the proper place of addrefs, 
and tliat the defendants had done all that the law re- 

« 

quires for the purpofe of giving notice; Goldfmith v. 
Bland (a). There is no authority to fliew that they were 
bound either to write a letter or to leave a written no¬ 
tice : it is fufficient if the party goes at the ufual hours 
of bufinefs to the houfe of bufmefs. According to 
Marius {b)y “ if a bill of exchange be drawn upon a man 
living at one place, payable to a man living at another 
place, and the money is not to be paid in the city or town 
where the party on whom the bill is drawn does dwell, 
but in fome other city or town where the party to whom 
the bill is payable does live, when the bill falls due it is 
not ncceflary to feek further for payment than at the 
houfe or in the place where the bill is made payable.** 
So here it was not neceffary to feek further for the pur¬ 
pofe of giving notice, than at the counting-houfe of the 
party who drew the bill, and it was their negle£l: that 
nobody was at the counting-houfe to receive it. With 
refpe^l to the neceflity of giving notice of the dire^fioa 
they had received from the acceptor to (top the payment 
of the bill, it would be ftrange, if fuch an obligation 
ihould be found to exift without one trace of it appearing 
in the books, or even a fmgle di£lum to that effedf. The 
itoppage of the bill in the hands of Smithy Payne and Co. 
was not an act of the defendants, who were merely the 
channel through which the diredtion of the acceptor Mras 
conveyed, and were bound to convey it; they cannot 
therefore be confidered as having by their adt prevented 
the payment; and as to their knowledge beforehand that 
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it would not be paid, it might as well be faid if fome per- 
fo,n had come by the order of Take to acquaint them that 
the bill would not be paid, that they would have been 
bound to give notice. As to the claim of the plaintiffs 
to fet the debt due from the defendants to Tuke at the 
time of his bankruptcy againll this bill, the anfwer it, 
that whether they took it as their own bill or as the bill 
of the Feas^ for which they gave credit as calh, they had 
equally a right to debit the Feas with the amount upon 
the failure of the acceptor, the bill being drawn and in- 
dorfed by them; and the Feas alfo becoming bankrupts 
before Tukey the ffatute interpofed at that time to ftate 
the account between them 5 and therefore there was no 
debt in refpe£t of this bill exifting between Tuke and the 
defendants at the time when he became bankrupt. But 
fuppofing there was, ft ill the defendants were not bound 
under the circumftances to fet their debt agaiiift it. At 
all events they are entitled to deduct the debt due from 
Tuke on the bond, which, according to Bottomley v. 
Brooke, Rudge v. Birch, and Wehjier v. Scales {a), muft be 
confidered as the bond of the defendants, though given to 
Thompfon alone ; and the words of the ftatute mutual 
credit and mutual debt,” are certainly large enough to 
embrace it. 


Littledale, 'in reply, maintained that the defendants by 
complying with the dire 61 :ion of Tuke to ftop the pay¬ 
ment of the bill, had made themfelves parties to its dif- 
honor, and ha^ been guilty of a breach of their duty to 
the Feas, for whom they were bound to take every ftep 
to further and not to prevent payment j and he likewife 

(«) Cited in Winch v. KeeUi% 1 Xp R> 6ai, a. 
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repeated the neceffity of the defendants* giving notice to 
the Feas of that circumftance. As to the citation from 
MarluSi it applies only to a prefentment for payment $ 
but it is quite another queftion whether the fame fort of 
a£t, which might be good as a prefentment againft the 
acceptor, who is bound to know when the bill will be 
prefented and to be ready to pay it, is fufficient as notice 
to the drawer, who is not bound to know when notice 
will be given. 

The cafe was referred for confideration, and 

Iword Ellenboroitgh C. J. on this day delivered the 
judgment of the Court. This cafe was argued at 5rr- 
jeants'^Inn. The point upon which doubt was entertained 
was, whether fufficient notice was given by the defend¬ 
ants before the bankruptcy of the difhonor of the bill. 
The bill, which was dated the 9th of Auguji for 

3176/. px. id, at eight months after date, payable to the 
bankrupts’ own order, and was accepted by Tuke^ payable 
at Smith, Payne and Co. London, with the three days* grace, 
became due on the 12th April ill 10. On the next day 
it was returned with a proteft to the defendants at Hull, 
who received it on Sunday the oi April. On the 
Monday between 10 and ii in the morning the de¬ 
fendants* cafliier took it to the counting-houfe of Meflrs. 
Feas to give notice, knocked at the door, and found no¬ 
body there. After waiting a few minutes he returned to 
the defendants* counting-houfe. On his return he faw* 
the bankrupts* attorney, and told him what he had done. 
On Tuefday about the fame time he went again to the 
counting-houfe without eiFe£t) on his return faw the 
bankrupts* attorney, and again informed him of what he 
had done; the defendants* cafhier alfo faw one of Feas* 

Voi. I. P p clerks 


1813. 

Crossc 

againft 

Smith. 



5S4 

1813. 


Cross* 

againfl 

Smits. 


CASES IN EASTER TERM 

clerks on the Monday morning ; but the cafliier had not 
received at that time any orders to take the bill to the count- 
ing-houfe. Thefc are the fa£ls on which the notice of dif- 
honor refts, with this additional circumftance, that one of 
the bankrupts was rehdent about lo miles and the other 
about one mile from Hull { but that we think immate¬ 
rial, becaufe the counting-houfe was the proper place 
where notice was to be given j neither do we think it 
material that the defendants* cafliier faw the bankrupts* 
clerk on the Monday morning, without communicating 
any thing to him ; nor, on the other hand, does it ftrike 
us as helping this notice of the dilhonor that the defend¬ 
ants* calhier informed the ivv;/ attorney of what he had 
* done ; becaufe the attorney was not the proper perfon to 
give fuch notice to. That brings it to the quelHon whe¬ 
ther fending the bill by a clerk after 10 o*cIock, and 
knocking and waiting at the counting-Iioufe door was 
fuiTicient notice in point of law ; ami we think that it 
W'as. The period from to to 11 was a time during 
which a merchants counting-houfe ought to be open, 
and fomc perfon expe«!^cd to be met with there. The 
ccunting-houfe is a place where all appointments refpe 61 :- 
ing the joint bulincfs, and all notices iliould be addrefled, 
and it is the duty of the merchant to take care that a 
proper perfon be in attendance. It has, however, been 
argued that notice in writing left at the counting-houfe, 
or put into the poll, was neceilary; but the law doc6 not 
require it, and with whom w'as it to be left ? Putting a 
letter in the poll is only one mode of giving notice, but 
where both parties are refiding in the fame post town, 
fending a clerk is a more regular and lefs exceptionable 
mode. The cafe of Gold/tnitl; v. Bland before Lord Eldon^ 
fuppoits this dofkrine. The only notice of the difiionor 
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of the bill was by a clerk of the indorfee, who went to 
the counting-houfe of the indorfcr, found the counting- 
houfe fliut up and no perfoii there; fiw a fert^ant girl, 
who faid nobody w'^as in the way, and he then returned 
without leaving any raeflage. Lord Eldon told the jury 
that if they thought the indorfcr was bound to have 
fomebody there, the notice was regular. The jury were 
fatisfied that the hour was a proper hour, and that the 
defendant ought to have had a clerk there. So by a 
recent decifion in this court, in Hg-mc v. Bo’ivas (^a), wo 
have held that if the makers of notes fliut up and aban¬ 
don their fhop, it is fubflantially a refufal by them to 
pay. Another point made in this cafe was, that the de¬ 
fendants in confequcncc of being employed by Tuke had 
given dircQions to Smith, Paynd and Co. not to pay the 
bill; and on this ground it was contended that the de¬ 
fendants could not charge the Feas by reafon of the de¬ 
fault of the acceptor, when they themfelves by their 
notice to Smith, Faynd ami Co. were the caiife of the 
non-payment of the bill; and that at all events the de¬ 
fendants ought to have given notice of this circumftance 
to the Feas their cuflomcrs. But one part of that pofi- 
tion, viz. that the defendants were the caufe of the biir» 
not being paid, is not correct; for Tuke and not the de¬ 
fendants was the caufe of the bill’s not being paid. Tha 
defendants were no more the occafion of its not being 
paid, than the clerk or poflman would be, who carried 
the dirc£l:ions of Tuke, They were the bankers of Tuke 
as well as the Feas, and as fuch were bound to follow 
bis dire£fions. As to the farther objeffion, that it was 
the duty of the defendants to give notice to the Feas of 
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thefc clireclions of 2 'uke; we think it was not: they 
a<9:ed confidentially, and were not at liberty to commu¬ 
nicate the orders of Tuke without betraying their truft ; 
befides, Tuke might have provided for the bill elfewhere. 
We therefore think this point alfo is in favour of the de¬ 
fendants. Then it is faid that the defendants were bound 
to apply fo much of the money of Tuke in their hands as 
would fatisfy this bill; but to this it was anfwered, and 
we think rightly, that the Fens becoming bankrupt the 
defendants had a right to fet off the amount of this bill in 
taking the balance between themfelves and the Fens ; and 
that the bill did not conftitute an item in the account of 
the defendants with Tuke when he became bankrupt. Tlie 
laft point made, was that the defendants could not have 
applied the 1000/. advanced by them to Tuke in'redu£fion 
of their balance due to him. The argument turns on the 
quefiion whether the money fecured by the bond was 
owing by Tuke to the defendants. The bond was exe¬ 
cuted by Tube with throe other perfons, to one of the 
defendants in trull for the reft, as a fecurity for 1000/. 
advanced by them by crediting him to that amount. 
Upon this ftatement can there be any doubt that the 
iiioney advanced was due to the defendants ? In every 
view of this cafe therefore we are of opinion that the 
plaintiff’s ought not to recover. 


Judgment of nonfuit. 
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A SSUMPSIT on a contradi: by the defendant to gua- A writ- 

ing was given 

ranty the plaintifFs, together with the money counts, by the cieicna- 

At the trial before Baylcy J., at the laft. fummer afllzes ilhofe 

Lancajlery a verdi«£t was found for the plaintiffs for f*^j^**','**^'^* 

* had declined to 

3695/. 13J. 3^?., fubjedf to the opinion of this Court on lurnifh goods^ 
a cafe, which ftated in fubflance as follows: alone) to this 

The plaintiffs and the defendant are merchants atZiwr- dciiland /?. and 
pool, Meffrs. Williams and Wilfoti^ of Liverpool^ having you an orJeV*' 
contradfed with David Anderfon and Co., at Quehecy for lor rigjiing,&c., 

' 1 can aliuie you, 

the building by them of a veffcl in Canada^ and having f»om what i 

. t* * « r • r • .• know of A’s 

given orders to dilferent tradesmen in Liverpool for fup- honoi ai.d pro* 
plying her with rigging and ftores, part of which was be perfc?uViif« 
fent out to Quebec^ afterwards failed; and their affignees 
came to an arrangement with the tradefmen, under which 

® / htive no objec~ 

the plaintiffs w'ere appointed agents for the tradefmen, to ticn to guirmUy 

take upon themfelves the foie management and difpofal ^ilfifr^nfgivmg 

of the goods, and were put into pofTeflion of them by 

the affignees at Quebec* The whole amount of the goods p®p®*’ ^as 

o ® hasided over by 

furniflied was 3695/. 13/. 3</., of which the plaintiffs to the plain- 

tifls, together 

themfelves had furniflied to the amount of 2091/. 1 is* ^d* with a guaran- 
About the fame time Anderfon and Co. agreed with the the^hmire^^* 
affignees to take the fhip on their own account, and 
applied to the plaintiffs to contrail for the rigging, d«non. and 

" the goods were 

ftores, &c., and upon the plaintiffs declining to a£I upon theicupon fur- 

i.iiiri 'll*! “liked: Held 

their credit ak>ne, applied to the defendant, and obtained that the paper 

r «. • did not amount 

from him a paper, of which the following is a copy: to a guarantic, 

« Meffrs. Mnvn- and Co. 

« Gentlemen, As I underftand Meffrs. David Ander^ plaintiffs to 

the defendant 

fin and Co., of Quebec^ have given you an order for that they ac¬ 
cepted itasfuch, 

or any confent of the defendant that it fhould be a conclufive guarantie. 
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rigging, &€., which will amount to about four thoufand 
pounds, I can alTure you, from what I know of D* AM 
honor and probity, you will be perfe^bly fafe in crediting 
them to that amount; indeed I have no chjeHion to guaranty 
you againji any lofs from giving them this credit. 

“ (Signed) John Richardfon, 

Liverpool^ i jth March 181J 

TJiis paper was communicated hy Anderfon to the plain¬ 
tiffs, who were not fatished, but required, in addition, 
the fccurity of another perfon, which was offered in a 
letter addrefled to them by D. Anderfon and Co., of the 
14th of March: which letter propofed that they [Anderfon 
and Co.) ffiould accept bills, payable the 1 ft of April 1812, 
for the .value of the goods, amounting to 3575/* tyj* 8d'., 
of which the plaintiffs’ ftiare amounted to 2091/. 1 u. yd., 
and fhould put into their hands as guarantie the above 
letter of the defendant, and alfo Meffrs. Hurry and 
Cods letter, flating. that they (Anderfon and Co.) had 

made over the fliip to them for the purpofe of enabling 

/ 

them (amongft other things} to retain fo much as would 
guaranty the payment of their acceptances. To this 
letter the plaintiff's, on the i'lme day, returned an anfwcr, 
accepting the terms propofed. Anderfon did not ftate to 
the defendant that the piaintiiTs required the fccurity of 
any other perfon, or give him any account whatever of 
the correfpondence, or of any thing that had paffed be¬ 
tween him and the plaintiffs. Hurry and Co., however, 
having declined to enter into any engagement, Anderfon 
applied to Pagett and Co., who gave a feparate guarantie, 
which the plaintiffs accepted in place of that of Hurry and 
Co. On the 13 th of April 1811 Anderfon and Co. wrote 
from London to the plaintiff's in Liverpool^ inclofing the pa-^ 
per ftgtted by the defendant, and aifo that figned by Pagett 

and 
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and Co., which they ftiited to be a letter from the de¬ 
fendant and one from Page it and Co., guarantying the 
payment of rigging and fails, &c., and requefted an 
order for delivery of the goods at Quclec. The plain¬ 
tiffs having received thefe two papers, they and the 
other tradefmen drew bills of exchange for the rcfpcc- 
tive amounts of tiieir demands on Anderpn and Co., 
dated the ifl of April 18 r i, payable 12 months after date, 
which A/iJt’tjhi accepted ; and tiie neceffiry orders for 
the delivery of the goods were thereupon given by 
the plaintiffs to Ar.dcrfon and Co., which were accord¬ 
ingly complied witli None of thefe fa<Sl\s were com¬ 
municated to flic defendant, nor had he any knowledge 
of any part of the tranf iclion • af<er he bad figncd the 
above paper till applied to as after-mentioned 'fhe credit 
for goods of this defeription, when fold in Livcrpcoly is 
very various; for cordage it is often 12 niontl:*', and 
for the other articles rhree or fix mooths. In January 
i8i2> before the bills became due, Anderfcn and Co. 
failed, and tlic bills were difiionored, and r.otice of the 
diflionor was given to the defei’dant. The plaintiffs then 
applied to the dcicinlant to make good to them the 
amount, which he refufed, and thereupon the prefent 
a6lion was brought. 

The queflion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover the whole or any and 
what part of the amount: if the Court fiiiall be of 
opinion that the plaintiffs arc entitled to recover, the 
vcrdi£l; is to remain, or to be entered accordingly ; if not 
entitled to recover, then the vcrtlicfb is to be vacated and 
a noufuit to be entered. 
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J), F. Joneu ^ot the plaintiffs, contended, that the 
paper writing obtained from the defendant of the i ath 
oi March t8ii was a perfe^ inftrumcnt of guarantie, 
on which an a^ion was maintainable. There is no 
technical form of words peculiar to a guarantie, which is 
a mercantile inftrument, and, like other niefcantile inffru- 
ments, is to be conffrued according to the intention of the 
parties, and not to be fubje£fed to anynice verbal criticifm. 
Applying this rule to the language of this indrument, 
the indrument is fufiiciently plain and indicative of the 
parties* intent \ but if there be any ambiguity on the face 
of it, the words are to be taken as drongly againd the 
party giving the guarantie as the fenfe will admit of. 
So is the language of the Court in Mafon v. Friichard (a). 
That the plaintiffs (the party receiving it) underdood the 
paper at the time as amounting to a perfe£t guarantie, 
is clear from their having furniflied the goods, partly 
upon that fecurity: and that Anderfon and Co. (the 
party in whofe favour it was given) did fo, there can be 
no doubt, for they offered it to the plaintiffs co nomine 
as a guarantie. Why then diould the defendant be fup- 
pofed the only perfon who underdood it otherwife.^ 
But it will be obje£led, that fuppofing this amounts to 
a guarantie, dill the defendant is not bound by it, be- 
caufe he had no notice from the plaintiffs that they 
were content to take it as fuch ; but the law does not re¬ 
quire a notice of that fort; if it did, then it would be necef- 
fary to aver it fpecially in declarations upon guaranties j 
but for that no precedent will be found. The liability 
therefore of the. defendant attached by executing the order 
for delivery of the goods to Anderfon and Co., according to 




Oxley 
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Oxtey F. {a) $ »nd was confummated by their failure. 

Nor was the guarantte difeharged by any delay ot ladhcs 
of the platntida, or by the acceptance of a fecond fe^ 
curity. As to delay or laches> the plaintiffs gave the 
order for delivery of the goods at the fame time that 
they drew on Anderfon and Co. for the amount, and 
when the bills were dilhonored they gave notice of the”^ 
difhonor to the defendant, Which was more than they 
w*ere bound to do. As to the taking a fecond fecurity, 
it was intended only as a farther fecurity, and not as 
fuperfeding tlie former; which is plaiti from the letters 
of the 14th of March and 13th of Aprils offering both 
as fubfifting guaranties. It is true that the plaintiffs 
were not at liberty to deal with Anderfon and Co. to the 
prejudice of the defendant, their furetyj and if it 
cOuld be fhewn that their taking a double fecurity had 
that efFe£l, it might operate, according to what was laid 
down in Gould v. Rohfoti (^), in difeharge of the defend* 
ant. But the fecond fecurity, fo far from being preju¬ 
dicial, was calculated to have the contrary cffe£l:; for in 
equity co-fureties are liable for contribution, though 
they become furetics at different times and by different 
inftruments, Deering v. Earl of Winchelf a (r), and Ware 
V, Horivood i^d) \ and therefore the defendant got an ad¬ 
vantage by it which he had not before. 


1813. 

MMvsa 

egdnjt 

RtCHAAOtOir* 


Brougham, contra, infifled that the paper given by the 
defeiniaiit did not of itfelf import a guarantie, and that 
there was nothing cxtrinfic to fupply that defeat ; in 
which view the abfence of any notice on the part of the 
plaintiffs that they accepted it as a guarantie was meant 

(a) %H. fl/. 613. {b) 8 ir. 7 > 7 , 58 o. 

{{) 2 Uoj. ir Full. 270. (j/j 14 ref. 28. 

to 
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M‘Iver 

againjt 

IllGUARl>kOK> 


to be urged, and not as a want of compliance with a 
rule of law, that notice mull be given in all cafes. But 
in this cafe the paper writing, in its fair conftruttion, 
imports notiiing more than an afiurance of the degree of 
confidence which the defendant entertained of Anderfot^% 
honor and integrity, and at the utmoft amounts only to 
a tender of a guarantic, which has never been accepted. 
What, therefore, might have been made conclufive by a 
notice, now remains equivocal and cannot bind. In 
Opthy V. Toung it will be found that notice of the ac¬ 
ceptance of the guarantie was given to the defendant, 
for the plaintiff returned an anfwer to his letter, ftating 
that in confequence thereof he propofed putting the 
order for the goods in hand; and that was the point 
fixed by Eyre C. J. when the guarantie attached. As to 
any expreflions ufeddn the letters written by Anderfon to 
the plaintiffs, tlicy cannot have the effeft of making that a 
guarantie which was not fo before. He then contended 
that at all events the plaintiffs could only recover to the 
extent of 2091/. iij'. 7*/., the amount of the goods fur- 
nifhed to Anderfm by the plaintiffs themfelves, as the 
guarantie (fuppofing it amounted to one) was perfonal 
to the plaintiffs, and could not embrace goods furnifhed 
by them on account of others. But the Court feemed 
inclined againft him on this point, particularly as 
the paper itfelf mentioned goods to the amount of 
about 4000/. \ and in the refult this point became im-. 
materijil. 


i). E, Jones i in reply, admitted that the queftion was 
reduced to one point, viz. whether the paper of itfelf 
amounted to a guarantie; as to which he urged the in¬ 
convenience of putting too flrii^f a conflrudlion on in- 

5 ftruments 
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ftruments of this fort; and relied, as before, on the rule 
laid down in Mafon r. Pritchard* 

Cur* adv* vult. 

Lord Ellenborough C. J. on this day delivered 
the judgment of the Court. This was an a^iion 
againft the defendant as guarantee of D. Anderfon and 
Co. for goods which the plaintiffs were about to fupply 
to them, but hefitated fo doing upon their credit alone; 
on which the defendant gave them the paper in quedion. 
Under what reprefentation the defendant was induced 
to fign that paper we know not. The queftion mainly 
for our conlideration was, whether the paper imports to 
be a perfeft and conclulive guarantie, or only a pvopo- 
fition tending to a guarantie. And in the latter point of 
view the Court confider it. The paper was to this eife^t. 
(His Lordftiip then read the paper.) We do not know 
on what kind of previous application the defendant 
figned it, nor is there any fubfequent circumftance dated 
in the cafe from which it can be collected. The paper 
therefore mud be condrued according to the plain na¬ 
tural import of its terms. The import is, that the party 
figning it underdood that Anderfon and Co. had given an 
order for goods amounting to about 4000/. j that this 
order remained unexecuted ; and then, as if a quedion 
had been put to the defendant refpecting the honour 
and probity of Anderfon and Co., the defendant fays ; I 
can alTure you from what I know of Anderfon^ you will 
be perfedlly fafe in crediting them to that amount; and 
then he adds, indeed I have no objetliou to guaranty 
you againd any lofs from giving them this credit: 
which words import, that if application were made he 
would guaranty \ but no fuch fubfequunt application was 

made. 


S<53, 

1813. 

M'Iver 

againft 

Richardson. 
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to be urged, and not as a want of compliance with a 
rule of law, that notice mud be given in all cafes. But 
in this cafe the paper writing, in its fair conftrucliion, 
HicMARuioK. iiotliing more than an adurance of the degree of 

confidence which the defendant entertained of Anderfon'^ 
honor and integrity, and at the utmoft amounts only to 
a tender of a guarantio, which has never been accepted. 
What, therefore, might have been made conclufive by a 
notice, now remains equivocal and cannot bind. In 
Otcley V. Toting it will be found that notice of the ac¬ 
ceptance of the guarantie was given to the defendant^ 
for the plaintiff returned an anfwcr to his letter, dating 
that in confequenco thereof he propofed putting the 
order for the goods in hand; and that was the point 
fixed by EyrcQ. J. when the guarantie attached. As to 
any expreffiona ufed’in the letters written by Anderfon to 
the plaintiffs, tliey cannot have the effect of making that a 
guarantie which was not fo before. He then contended 
that at all events the plaiiitifis could only recover to the 
extent of 2091/. iir. 7f/., the amount of the goods fur- 
nlfiied to Anderfon by the plaintiffs themfelvcs, as the 
guarantie (fuppofing it amounted to one) was perfonal 
to the plaintiffs, and could not embrace goods furnilhed 
by them on account of others. But the Court leemed 
inclined againd him on this point, particularly at 
the paper itfelf mentioned goods to the amount of 
about 4000/. i and in tlie refult this point became im-. 
materijil. 

‘••fl 

D, F. Jones, in reply, admitted that the quedion wat 
reduced to one point, viz. whether the paper of itfelf 
amounted to a guarantie; as to which he urged the in¬ 
convenience of putting too dri^t a condru^fion on in- 

3- d rumen ts 
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S<53 

1813. 

M'Iver 
againft 

lllClIARDSOK* 

Lord Ellfnborough C. J. on this day delivered 
the judgment of the Court. This was an adfion 
againft the defendant as guarantee of I>. Anderfon and 
Co. for goods which the plaintiffs were about to fupply 
to them, but liefitated fo doing upon their credit alone \ 
on which the defendant gave them the paper in queftion. 

Under what reprefentation the defendant was induced 
to lign that paper we know not. The queftion mainly 
for our confideration was, whether the paper imports to 
be a perfeft and conclufivc guarantie, or only a propo¬ 
rtion tending to a guarantie. And in the latter point of 
view the Court conftder it. The paper was to this eftect. 

(His Lordfliip then read the paper.) We do not know 
on what kind of previous application the defendant 
figned it, nor is there any fubfequent circumftance ftated 
in the cafe from which it can be collcftcd. The paper 
therefore muft be conftrued according to the plain na¬ 
tural import of its terms. The import is, that the party 
figning it underftood that Anderfon and Co. had given att 
order for goods amounting to about 4000/.; that this 
order remained unexecuted *, and then, as if a queftion 
had been put to the defendant refpecling the honour 
and probity of Anderfon and Co., the defendant fays *, I 
can affure you from what I know of Anderfony you will 
be perfe£lly fafe in crediting them to that amount; and 
then he adds, indeed I have no objetfion to guaranty 
you againft any lofs from giving them this credit: 
which words import, that if application were made he 
would guaranty j but no fuch fubfequent application was 

made. 


ftruments of this fort; and relied, as before, on the rule 
laid down in Mafon v. Pritchards 

Cur* advs vult. 
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i«t3. 

M'IvtR 

Ricmaroson. 


made^ indeed it appears that a guarantie was obtained 
from another houfe. A confiderable period elapfed, 
and it was not made known to the defendant until the 
failure of Anderfon and Co.'that his paper had ever been 
communicated to the plaintiiFs. Confidering this as a 
mere overture to guaranty, it appears to us that the 
defendant ought to have had notice that it was fo re¬ 
garded, and meant to be accepted, or that there fliould 
have been a fubfequent confent on his part to convert it 
into a conclufive guarantie. Under thefe circumftances, 
therefore, we think there mull be 


Judgment of nonfuit. 


MEMORANDA. 

Before the commencement of this term, vit. on the 
loth of Aprils Sir Thomas Pturner^ His Majefty’s Attor¬ 
ney-General, was appointed to the office of Vice-Chan¬ 
cellor of England^ an office* newly created by ftat, 
53 Gw. 3. r. 24. 

And on the 4th of Jdby, Sir Wiliam Garrow^ the 
Solicitor-General, was appointed Attorney-General, and 
Robert Dallas Efq., one of His Majefty's learned counfel, 
having refigned the office of Chief Julllce of Chejler^ 
was appointed His Majefty’s Solicitor-General, and 
knighted. At the fame time Richard Richards Efq.> 
one of His Majelly’s leaned counfel, was appointed 
Chief Jullice of Chefier, 


END OF EjlSTER TXEM. 



C A S E S 

ARGUED AND DETERMINED 

IN THK 

Court of KING’S BENCH, 

IN 

Trinity Term, 

In the Fifty-third Year of the Reign of Geouge HE 


MEMORANDUM. 

IN the lafl vacation Sir Najh Grofey Knt. refigned 
his feat on the Bench of this Court, and in the early 
part of this term, viz. on Wednefday the 23d of June^ 
Henry Dampier Efq. was called Serjeant, and gave 
rings with the motto, « Confulta patrum,*' and was 
appointed to fucceed Sir Na^i Grofcy and took his feat 

on the Bench on Friday the 25 th, and was knighted. 

\ 

At the end of this term John Copley Efq, was called 
Serjeant, and gave rings with the motto, Studiis 
vigilare feveris.” 
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Friday, 

Junt iBth. 

The defendant 
in a country 
caufe is entitled 
to eight day’s 
notice to plead, 
although he 
has appeared 
and is refident 
about two miles 
from landon. 


CASES IN TRINITY TERM 


Holland againji Cooke. 

the laft day of the laft term Marryat (hewed 
caufe againft a rule for fetting afide an interlocu¬ 
tory judgment and fubfequent proceedings for irregu¬ 
larity. Interlocutory judgment was figned for want of 
a plea; the a6Iion was a local ion> and laid in Surry ; 
the defendant appeared, and the declaration was deli¬ 
vered, with a notice to plead within four days, the de¬ 
fendant being refident at Walworth^ about two miles 
from London ; and the queftidn was whether he was not 
'entitled to an eight day’s notice. It was contended that 
the rule which required an eight day’s notice did not 
apply to this cafe, where the defendant was refident 
only two miles from London^ and had appeared; the 
rule only applying to cafes where an appearance is en¬ 
tered according to the ilatutc. The general rule to plead 
is a four-day rule. 

Efpinajfe contra, referred to the rule in Tidd*s Prag- 
tice. (<?) 

The Court adjourned it in order to look into the prac¬ 
tice, and afterwards made the 

Rule abfolute. 


(c) p. 3 J 7-1 5 tli 
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Hagsdorn againji Reid. 


SntHrinft 

June 


A CTION on a policy of alTurance upon the fliip ^ lictnce to 

- J. H.oflondont 

Fiefcoy at and from Gluchjladt and any port in the merchant, on 

Elbe to any port in the United Kingdom. The decla- feif^ndVthTr 


ration averred the intcrefl: to be in the plaintiff, one 
Frederic Hngedorttf and one F. J. Schroeder, in fome 
counts feparately, and in another jointly. Lofs by cap¬ 
ture. At the trial before Lord Ellenhorough C. J. at the 
Middlefex fittings after laft term, it appeared that at the 
time when the plaintiff effedfed the policy he was a mer- 


Britijk or nen- 
trai merthants, 
to import a 
cargo from cer¬ 
tain limiti, 
within vtrhich 
an enemy’s 
port is lltuate, 
in any vcfl'el 
hearing any 
flag except the 


chant refident in London* his brother F» Hagerlorn* at will 

* ' proteft a lllip 

Hamburgh, and Schroeder was domiciled at Gluchjladt, a trading from 
Danijh port, then in hoftility with this country, whichflii’i^.//. 
The plaintiff and his brother were interefted in one ellfmyjre” 


moiety of the (hip, and Schroeder in the other, and the 


plaintiff had already received upon the policy a fumfufHcient 
to cover the intereft of himfelf and his brother. The fliip 


tficrefore fnch 
intereft was 
held infurable. 


failed from Gluchjladt under a licence granted to /. P. 
Hagedorn (the plaintiff) of London, merchant, on behalf of 
himfelf and other Britijk or neutral merchants, to im¬ 


port a cargo from certain fpecifled limits, within which 
Gluchjladt was, in any veffel bearing any flag except the 
French* The plaintiff recovered a verdidt for the amount 
of the defendant’s fubfeription. 


Topping moved to enter a nonfuit, on the ground that 
a joint infurable intere^ could not fubfift between a 
BritiJlj fubjedt and an ahen enemy *, for as the latjter 
could not have, any property which could be protedf ed by 
a fubftantive feparate infurance, fo the former by uniting 

a it 



CASES IN TRINITY TERM 


Jtf» 


1813. 


Hagedorn 

ajrainft 

Kxip. 


jt with his intereft (hall not be permitted to efFe£l indt- 
re£ily what cannot be done directly; and he cited 
McConnell v. HeEitsr (a), and faid that there was not any 
cafe which authorized a Britijh fubje£k to trade jointly 
■with an alien enemy. And as to the licence he con- 
’tended that it did not extend to cover the prefent intereft, 
being in terms exprefsly reftrained to a Britijh or neutral 
intereft. 


Lord Ellenborough C. J. The cafe refolves itfelf 
into a queftlon upon the licence, for there is no doubt 
that this intereft would not be protedled by the policy 
without the licence. I entertained an opinion at the 
trial that this licence was intended to legalize a com¬ 
merce beneficial to this country, and that in furtherance 
of that objefl the only rcftraint it impofed as to the 
fhip, was that it fliould not be^r the French flag; it is 
exprefsly, “ in any velTel bearing any flag except the 
French** The confequence of fuch a licence is to make 
the intereft in the trade licenfed infurable. 

Le Blanc J. The obje£l: of the licence was to pro- 
teft a trade in every fhip except one bearing the French 
flag; it would be nugatory if it were otherwife. 

Batlet j. The true conftVuftion is that they might 
import a cargo in any but a French fhip. 

Rule.Tefufed. (3) 

t*) 3 ■^5/* ^ (^} See 4 4. fttjt v. Bell. 
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The Bristol and Taunton Canal Navigation 
Company againji Amos. 


J)EBT againft the defendant as one of the proprietors 
of the Brijlol and Taunton navigation, to recover 
270/., in refpe£l of 27 fliares in the faid navigation, for a 
call made the ift of July 1811, at the rate of 16/. for 
each (hare. At the trial before Lord Ellenhorough C. J. at 
the M'tddlefex fittings after Hilary term, it appeared that 
the company were incorporated by 51 G. 3. r. 60. (local 
adt). {a) The defendant’s name" appeared in the a£l, in 

the 


(a) The 76th fe^lon enaOs, That for the better fccuring to the 
feveial fubfcribers (heir refpenive (hares therein, the faid company of 
proprietors, or their commiltre of management, (hall, as foon us the 
fame can or may be done, caufe the names and additions of the feverai 
perfons, who (hall be entitled to any fttare or (hares in the faid under¬ 
taking, and the number of (hares to wiiich they (hall he rcfpeitivcly 
entitled, and alfo the proper number, by which every fiich (hare (hall 
be didinguKbed, to be fairly and diOinftly entered in a honk, to be 
kept by the principal clerk to the faid company of proprietors, and 
after fuch tntiy, caufe the common feal of the faid company of pro¬ 
prietors to be affixed thereto, and (hall alfo caufe as many tickets 
or inftruments to be prepared as there (hall be (hares in the faid un¬ 
dertaking, bearing rcfpcftively the fame numbers as in the book, 
and the common (eal of the faid company of proprietors to be 
affixed to each fuch ticket or inftrument, and thereupon caufe to be de¬ 
livered to every (ubi'eriber towards the faid undertaking, upon demand, 
a tideet or tickets, fpecifylng the (hafres to which he or (he is entitled 
in the faid undertaking, fuch fobreriber paying to the clerk to the 
faid company two (hillings and fixpcncc, and no more, for every fuch 
ticket or ift^rument, and fuch ticket or infhument (hall be admitted 
in all courts whatever, as evidetice of the title of fuch. fubferiber, 
his or her executors, adminifUators, and afllgns, to the (hares therein 
fpccified; but the want of any fuch ticket or inflrument (hail not 
hinder or prevent the owner of any (hares from felling or difpoHng 
thereof, or from receiving annually his or her (hare' of the profit of 
the faid navigation in refpe^t thereof. 


s®s> 

1813. 


Saturdj^f 
June i:9Ut. 


By the 51 G. 3. 
c. 60. (local att) 
the regifter 
book of the 
Brijicl Canal 
Company is 
cviflcnce, in an 
adion brought 
by them for 
call , of the de- 
fciidaiit’s being 
proprietor of 
the number of 
(hares affixed t 
his name. 




SeAion 
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1813 

£kxstoi. Ctnal 
Company 
againji 


the lift of original proprietors. His name alfo appeared 
upon the regifter book of the company, as proprietor of 
27 (hares; which book was made up by the treafurer, 
and the corporation feal was affixed to it, as required by 
the a6t, on the '^i^Dec* 1811; but the original paper 
fubfcribed by the defendant himfelf, which was dated in 
jipril 1810, not being (lamped, was not admitted in 
evidence. His Lordfhip was of opinion that the defend¬ 
ant’s name appearing in the adl was proof that he was a 
proprietor of one (hare, but he doubted whether there 
was evidence of his being a proprietor of more than one. 
A verdifl therefore was taken for 10/., with leave to 
move to enter it for 270/., for which purpofe a rule was 
obtained in the laft term. Upon the rule afterwards 
coming on in the fame term, the Court exprefled a wifh 
to fee the regifter book, and the cafe ftood over until this 
day, when the book was produced, and appeared to con¬ 
tain nothing more than the names of the proprietors. 


SeAion 100. after providing a general form of declaration to be ufed 
by the company in any aAion to be brought by them for calls againll 
the owners of lhares in the faid canal, enaOs, That on the trial 
of any fuch aAion, it (hall only be neceHary to piove that the 
defendant or defendants, at the time of making fach call or calls, 
was or were a proprietor or proprietors of fuch (hare or fhares in 
the faid canal, and that fucli call or calls* was or weie in made, 
and that fuch notice thereof was given as. hereinbefore direOed, 
and the froduBton by the principal clerk or other officer of the faid coni’ 
fany of the faid regijiet hooky and of the minutes of the proceedings 
of the committee of management, and of the newfpapers in which 
notice of the faid calls Oiall have been or (hall be advertifed, (hall 
be fufficient evidence in fupport of fuch aAion or aiflions, without 
proving the appointment of the committee, who made fuch call or 
calls, or any other matter whatfoever, and the faid company of 
proprietors (hall thereupon be entitled to recover what (hall appear 
due, unlefs it (hall appear that any fuch call was made contrary 
to the directions and reClriCtions in point of time or amount con¬ 
tained in this aCl. 


and 
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and the number of (hares belonging to each^ affixed to 
each name. 

Toppings Marryaty and Poiloch (hewed caufe, and con¬ 
tended that the defendant was only liable, as being a pro¬ 
prietor named in the aft of parliament, in refpeft of one 
(hare. The aft never meant to make the regifter book 
conclufive evidence againft: every perfon whofe name was 
inferted in it to the extent of any number of (hares. 
The ydtii feftion direfts a ticket fealed with the corpora¬ 
tion feal to be delivered to each of the fubfcribers, and 
that fuch ticket (liall be evidence of his title; if therefore 
a ticket w'^as made out and delivered to the defendant, 
that would have been the proper evidence; if not, it was 
the fault of the company that none fuch was made. The 
looth feftion does not difpenfe with the neceiTary proof 
of the party’s being proprietor of the number of (hares 
for which he is charged; on the contrary it requires, that 
the company at the trial (liall prove that the defendant, 
at the time of making the call, was a proprietor of fuch 
(hare or (hares, and that fuch call was in faft made, and 
that notice thereof was given. It goes on indeed to pro¬ 
vide that the produftion of the regifter book, together 
with other documents, fliall be fufficient, without proving 
the appointment of the committee who made the calls y 
the regifter book is therefore to a certain extent evidence, 
but not to the whole extent contended for; if it were, it 
would be charging one party conclu(iveIy with an aft 
done without his aftent by another party; for the booh 
is made up by the committee in the abfence of the perfon 
to be charged, and if it be evidence at all, it is concluHve 

evidence, inafmuch as the aft goes on to provide that 
^he company ftrall thereupon he entitled to recover, un- 

Q q 4 Jefs 


J813. 

Bristol Canal 
Company 
agamji 
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1813. lefs it appear that the call was made contrary to the a£l. 

. Such a conftru£^ion however wopld be introduflory of a 
Bhistol Canal r • 1 • 1 • • 

Company novel rule of evidence ; and there is befides this peculiar 

AMoi objection to its admiflibilitjr in the prefent cafe, viz. that 
the book purports to have been made up nearly five 
months after tlie call, and therefore cannot be deemed 
evidence of the defendant’s being a proprietor at the time 
when the call was made, unlefs it can be fhewn to have 
a retrofpe£five operation. 

Tjhe Attorney^-General^ Abbott^ and W* P. Taunton^ cen¬ 
tra, were flopped by the Court. 

Lord Ellenborough C. J. It is clear on referring 
to the 2iOii that the regifler book js to be admitted as 
evidence of the defendant’s property in thefe {hares \ and 
from an infpedfion of the book it appears that he held 
them as original {hares, for upon every transfer of a {hare 
a memorial of fuch transfer is to be entered by the clerk 
to the company, and mufl appear on the book, and after 
a call is made no {hare can be transferred until the money 
called for in refpe^i of the Chare lhall be paid. 

Le Blanc J. As the regifler book contains only the 
entries o£ the names of the fubferibers, and the different 
fliares annexed to each, and not any of the proceedings 
of the committee, it could only be with one obje£^ that 
the legi{lature direfted it to be produced, namely, for 
that of proving the names and the number of {hares. 

Per Curiam^ Rule abfolute* 
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18.13. 


ScHACK and Another againji Anthony. 


Stturiajt 
June jpth. 


^^SSUMPSIT for freight. The declaiation ftated that 
the plaintiffs were the owners of a veffel, called the 
Snjannay whereof C. Janjfeti was mafter, and that C. /. as 
agent for the plaintiffs, caufed to be made a charter-party 
of affreightment under feaJ, (of which they made a pro- 
fert), purporting to be made between C. /. as mafter of the 
faid fliip of the one part, and the defendant of the other 
part. It then proceeded to ftate the terms of the charter- 
party by way of inducement, which were for the delirery 
of goods, at certain ftipulated freight, at Pillau; and after 
averring a delivery of the goods at Pillau^ according to 
the bills of lading, concluded thus: “ And thereupon in 


Where the mat 
ter of the plain> 
tiffs’ fliip en¬ 
tered into a 
ciiarter-partf, 
as agent for the 
plaintiffs, with 
the defendant, 
a partner in the 
houfe of M. 
and Co. for the 
dclircry of 
goods upon a 
flipulaled 
freight, and the 
goofls were de¬ 
livered to M. 
and Co., who 
were tlic con- 
flgnees named 
in the bill of 


confideration of the premifes and of fuch delivery of the 1? * pf, 


goods, the defendant undertook to pay to the plaintiffs the 
freight due for the faid cargo and voyage.” 2d count. 
Indebitatus affumpfit for freight. At the trial before 


tiffs could not 
maintain af¬ 
fumpfit again fl 
the defendant 
for the freight. 


Lord Ellenhorough C. J. at the London fittings after Hilary 
term, it was proved that the plaintiffs were the owners of 
the veffel, and that the defendant, who was of the houfe 
of Muller and Co. at Konigsierg, liad entered into this 


charter-party, and that the goods were delivered as alleged 
in the declaration to Muller and Co., who were the con- 


fignees in the bill of lading. His Lordftiip, however, 
was of opinion that the aftion (hould have been brought 
^on the charter-party; but he permitted the plaintiffs to 
take a verdi£l, with liberty to the defendant to move to 
enter a nonfuit. 


In 
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In Eafler term Scarlett accordingly obtained a rule nifi 
for that purpofe, on the ground that the freight having 
been ftipulated for by deed was not recoverable in af- 
fumpfit ; and he mentioned Rtchardfon v. Hanjon^ N.P. 
Guildhally 46 G. 3. where it had been fo ruled. 

The jittorriey-General and Taddy fliewed caufe^ and de¬ 
nied that the rule, as to an implied promife being merged 
in a fpecialty, was applicable to any other cafes than 
thofe where the implied promife and the fpecialty were 
between the fame parties. Now here the parties are not 
the fame; for the plaintiffs arc not parties to the char¬ 
ter-party, nor are they named in it; neither is it binding 
on them i for the mafter could not bind them by an in- 
ftrument under feal without an authority under feal 
for that purpofe i which it does not appear that he had* 
It was therefore a mere perfonal contra£^ between the 
mailer and the defendant. But admitting that the plain¬ 
tiffs may be conlldered as parties to the inflrument, dill 
the rule will not apply, becaufe the defendant in this 
a£lion being one of the perfons compofing the firm of 
Muller and Company, and not having pleaded in abate¬ 
ment that all the partners ought to have been joined, 
this a6iion, according,to Rice v. Shute(a)t mull be taken 
to be an a£lion againfl all the partners $ and if fo, then 
the parties to the inflrument and to this a^lion are not 
the fame, becaufe only one of the defendants was a party 
to the charter-party; for one partner cannot bind the 
other partners by deed (h). The queflion then is, whe¬ 
ther on account of a deed which has been executed be¬ 
tween* the mafler of the plaintiffs’ veflel and one of the 

(0) 5 Burr. 2611. (t) ffarrifen v, 7 Term Rep. 207. ^ 

partners 
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partners in a mercantile houfe, the plaintiffs are pre¬ 
cluded from having their action againil all the partners 
of that houfe upon an implied promife for freight arifing 
out of the acceptance of the goods under the bill of 
lading. They then referred to Anon.y i Leon.2^^.i and 
White V. Parkin (a), in order to flicw that notwithftand- 
ing the exiilence of a deed affumpfit will lie. 

Lord Ellenborough C. J. If a bond were given to 
a truflee, it could hardly be contended that an a£lion of 
affumpfit might be maintained by the ceftui que truft for 
the recovery of the money fecured by the bond. The 
cafe has been argued ingeniouily *, but it is quite clear that 
this a£iion cannot be fupported. A contra£I under feal 
is entered into by the captain on behalf of the plaintiffs 
with one of the partners in the houfe of Muller and 
Company 5 after which the plaintiffs chufe to bring an 
a£l;ion of affumpfit againfl that very partner for the iden¬ 
tical thing already contra£ted for with their own captain. 
There is no cafe where the intereft being the fame as that 
fecured by the deed^ it has been holden, that affumpfit 
will lie. In Fojler v. Allattfon ( 3 ) there were feveral 
things unconnected with the deed^ which were included 
in the action. 

Le Blanc J. No promife is dated independently of 
the charter-party. 

Bayley j.- The plaintiffs by fuing the defendant 
alone treat him as the only member of the houfe. The 
cafe of Rice v. Bhute has been much byerftated ; for that 

{ 0 ) iaR<7j?,j78. (*) %7ermRep.A79' 

only 
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June 19th. 


A broker, who 
pays to A. the 
price of goods 
Ibid by him for 

A. under a del 
credere com- 
nii(non,is en¬ 
titled to fet off 
the amount 
againff the af- 
(ignecs of i?., 
for whom he 
bought the 
goods; and 
where the jury 
found a 
verdi^l difal- 
lowing fuch 
fet-off, and it 
was doubtful on 
the evidence* 
whether the 
payment was 
made before 
difclofure of the 
name'of to 

B. , the Court 
granted a new 
trial. 
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only decided^ that where the defendant does not plead 
in abatement, he is not at liberty to objeft that there 
were any other perfons, joint contradlors, with him. 

Ruin abfolute. 


Morris and Others, Affignees of Smith and 
Others, Bankrupts, againjl Cleasby. 

J^ECLARATION: In confideration that the bank¬ 
rupts would deliver to the defendant goods to be 
/old on account of the bankrupts, the defendant under¬ 
took to fell them, and to render a true and juft account 
of the fale, and of the monies ariiing therefrom. Breach; 
that the defendant hath not rendered to the bankrupts, 
or to the plaintiffs as aforefaid, a juft and true account of 
the fale, or of the monies ariftng. 2d count, that the 
bankrupts had delivered goods to the defendant to be 
fold, but the defendant had not rendered a juft account 
of the faid goods. 3d count, for not rendering a juft 
account after the receipt of the monies arifing from the 
fale. 4th count, for not rendering a juft account of the 
goods after the fale thereof. There were alfo the money 
counts, and an account ftated. Plea, Non affumpfit, 
with notice of fet-off. 

' At the trial before Lord EUenborough C. J. at the London 
fittings after Hilary term, it appeared in evidence that on 
the 23d OBoher 1810, the bankrupts ordered the defend¬ 
ant (a broker) to purchafe for them, at his public fale, a 
quantity of fpirit of turpentine for exportation. The 
defendant accordingly made the purchafe for 1090/. yx. 
4^/., which was agreed to be paid for in bills at 2>months. 

The 
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The defendant did not mention to the bankrupts at the 
time of the purchafe the name of the feller, nor did it 
appear in the bill of parcels, nor did the defendant deliver 
any^ritteh paper containing the name; but in fa£k the 
goods belonged to Le MefurUr and Co., and were fold 
by the defendant as their broker acting under a del 
credere commiffion} but the bankrupts never authorized 
him to guaranty their houfc to Le Mefurier and Co., or 
ever knew that he had fo done. Soon after the purchafe 
the bankrupts gave the defendant dirediions to ftiip the 
goods, who then for the firft time informed them 
that Le Mefurier and Co. were the proprietors, and re« 
ferred the bankrupts to them to get the neceflary docu¬ 
ments for (hipping the goods; after which, the defendant 
paid Le Mefurier and Co. the price of the turpentine; 
but the precife time when he made this payment did not 
appear. The bankrupts having had feveral interviews 
with Le Mefurier^ and difllculties having occurred in pro¬ 
curing the (hipment, abandoned their refolution of (hip¬ 
ping, and direfled the defendant to re-fell the goods 5 who 
accordingly re-fold them at different periods, the (irft of 
which was on the 27 th November y and the lad on the 
31ft Dec, 1810. The produce of the re Tales was 683/. 
4x. $(l. Before the time ftipulated for the payment of the 
turpentine the bankrupts became embarraffed, and on the 
loth oi January iSII ftopped payment. The queftion 
was, whether the defendant was entitled to* take credit 
in his account with the aflignees of Smith and Co. for the 
price of the turpentines fo paid to JLe Mefurier and Co. 
His Lord(hip dated the rule to the juify to be this, that a 
fador reprefents his principal until the principal is dif- 
clofed, but when that is done, his charaffer of fa£lor is 
at an end^ and the prmcipal becomes the perfon to be 

dealt 
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dealt with. Until that time payments may be made by 
the fa£lor, and be the fubjedb of fet-off by him in his 
account with the principal. The jury found a verdi£\: 
for tlie plaintifi> without allowing the fet-ofF, and in 
Eajler term a rule nifi for a new trial having been 
obtained) 


Park and Reader now (hewed caufc) and faid, that this 
was an attempt to convert the broker into a principal j 
they relied on the rule as laid down at the trial, that if 
the principal be difclofed before the time when payment 
is made by the broker, the broker’s authority ceafes, and 
he is not entitled to pay; and contended that this rule 
applied whetlier the broker is a£l:ing under a commiliion 
del credere or not; becaufe fuch a commiflion between a 
broker and one principal (hall not operate to the prejudice 
of another principal. Applying then the rule to the pre- 
fent cafe, the defendant had no right, 'although he was 
acting for Le Mefurier and Co.' under a del credere com- 
milTion, to pay them for their turpentines to the preju¬ 
dice of Smith and Co. the purchafers, after the time when 
Le Mefurier's name was difclofed to them \ and if the 
defendant was not entitled to do this, neither can he be 
entitled to claim fuch payment by way of fet«o(F. 


The Attorney-General and Parnther contra, infilled, ill, 
that the defendant was entitled to his claim of fet-olF. 
They obferved that this was not a quellion between the 
two principals, Le Mefurier and Co. and the bankrupts, 
whether their rights were prejudiced, but between the 
broker and thebankrupts (his principals), whether there, 
was any thing to Ihew that the bankrupts had interpofed 
to prevent the broker from paying Le Mefurier and Co. 

C according 
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kccording to the ufual courfe under a del credere com- 
miffion : if there was not, then, the defendant was entitled 
to pay i and fuch payment would form an item in tlie 
account betweexi him and the bankrupts, who had got 
the turpentines, and to whom it made no dilFercnce, as 
far as appears, whether they paid Le Mefurier and Co^ 
or allowed it in account with the defendant. If then 
the defendant was entitled to pay, he is entitled to fet it 
off*. But, 2dly, he is at all events entitled to claim 
this payment againft the plaintiff's, who are the aflignecs 
of Smith and Co., by way of mutual credit {a) ; for 
though it may not be good as a fet-off*, yet, according to 
Grove V. Dubois (^), there is a great diffindlion between 
mutual credit and fet-off; and the fame dift:in£fion was 
recognized in Cuming v. Forejler^ (r) 


srst 

1813. 

" ■■■ ! ■ ■ 

Morris 

againft 

Clkasby^ 


Lord Ellenborough C. J. In this cafe I have not 
feen, nor am likely to fee, any thing to induce me to 
alter my opinion as to the right of the broker to receive 
payment until his principal appears. The moment how¬ 
ever the principal does appear, provided it b^ before 
payment, he comes into his full rights to receive it; that 
is a rule for the proted^ion of the principal. But yet if 
the principal authorize his agent to receive payment, 
fuch payment will be good againff him. So under thefe 
circumffances if CUaJby had received payment, it would 
have been good; for to this extent we muff; give.effe^ 
to the del credere commiffion, that it authorized him to 
receive payment, his principal not having countermanded 
fuch authority. The only point on which the queffion 
for a new trial is to be conffdered, is how far there was 

(u) 5 Ge 9 }%. r 30. / (I) xT.R.tx%, {c) xM. & S 499. 
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a right of fet-ofF or mutual credit as it regards the broker^ 
If the broker continued the prefumptive principal^ un« 
queftionably every right of fet-ofF belonged to him which 
belonged to his principal but when once the principal is 
difclofed, the right of fet-off no longer continues. The 
queftion then muft (land on the mutual credit. I wifh 
to have it better afcertained, whether this be confidered 
as a right of fet-ofF or of mutual credit^ when the difclo- 
fure of the principal took place. 


Le Blanc J. I think, on the report read by my Lord, 
that the precife time when the money was paid does not 
appear. I affume the fa£is to be as ftated at the bar, 
that the defendant was employed by Le Mefurier and Co. 
to fell the goods for them under a del credere commif* 
fion, and that he did fo fell them to the bankrupts, by 
whom he was employed to buy, without difclofing to them 
the names of Le Mefurier and Co., and that the bank¬ 
rupts gave him an order to re-fell the fame, which he did, 
and that payment was not made by him to Le Mefurier 
and Co. till after the difclofure of their names to the 
bankrupts. Upon this flatement it ftrikes me that, this 
being an a^fion by the afEgnees of the bankrupts, the de¬ 
fendant will be entitled, without breaking in upon any 
principle of law, to fet ofF the amount of the price paid 
by him to Le Mefurier and Co. on account of the bank¬ 
rupts. The rules of law as they regard principal and 
broker are for the benefit of the principal. The princi¬ 
pal, who fells through the intervention of a broker, may 
interpofe and require payment to be made to him, but 
after he has dealt with the broker as the real purchafer of 
the goods, which by the del credere commiffion Le Me-> 
furier and Co. may be confidered a$ having done, the 

11 broker 
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broker then (lands in the htuation of principal; and in 
that chara£lcr he fells to the bankrupts on his own ac¬ 
count. There is no peribn interefted in contravening the 
juftice of the cafe, that the defendant (liould be allowed 
in account that price, which the affignees now feek to 
take from him. The principal is entitled to claim his 
rights entire, without reference to what pafles between 
the broker and the purchafer, but where no fuch rights 
intervene, the juftice of the cafe is not to he defeated by 
the application of a rule of law made folely for the pro- 
tedlion of the principal. The defendant is taken out of 
the rule of law the moment he has fettled the full price 
with the principal, with whom he was bound to fettle by 
virtue of the del credere commiOiou. 

Bayley J. The juftice of the cafe is clearly with the 
defendant. I think alfo the defendant is entitled both 
under his fet-ofF and under his claim of mutual credit. 
There are many cafes in which a factor may fue in his 
own name, where the balance between him and his prin¬ 
cipal is in his favour. Where the principal gives notice 
to tlie buyer not to pay the fadlor, the buyer will after¬ 
wards pay the factor at his peril; but where the princi¬ 
pal enables the fadlor to fell without naming him, he 
makes the factor his agent, not only for felling, but for 
receiving the price. It feems to me that if the principal 
employs the fa<£lor to fell by a del credere commitfion, he 
wiihes it to be underftood that he looks to him lor pay* 
ment, and that he has no objedVion that the buyer (hould 
p ay the fadlor. In Houghton v. Alattheivs [a, both Cham^ 
bre J. and Lord Alvanley coufidered that the eftedt of a 
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del credere commiffion was to make the fa£lor re- 
fponfible* for the value of the goods, to his principah 
C!:anibre J, refers to Kr tiger v. IVUcgx for tlie gene¬ 
ral pofition that a fa£lor has a lien for his general balance; 
and then he goes on to fay, that wliere a fa£lor is in 
advance for goods by adlual payment, or where he fells 
under a del credere commiffion, whereby he becomes re- 
fponfible for the price, there is as little doubt that he has 
a lien on the price, although he has parted with the 
poffclFion of the goods. If he a£ls under a del credere 
commiffion, he is to be confidered between himfclf and 
the vendee, as the foie owner of the goods.” Afterwards 
he refers to Bttller^s N. P. for what is there faid, “ that 
a fa£l;or’s fale does by the general rule of law create a 
contract between the owner and buyer; and therefore 
if a fa£tor fell for payment at a future day, if the owner 
give notice to the buyer to pay him, and not the factor, 
the buyer would not be juftified in afterwards paying 
the factor.” But he goes on, “it is true Mr. Jufticc 
Buller adds, “ yet, perhaps, under fome particular cir- 
cumftances, this rule may not take place, as where the 
fa£l:or fells the goods at his own rilk; {t.e, is anfwerablc to 
the owner for the price, though it be never paid;) for in 
fuch cafe he is the debtor to the owner, and not the 
buyer.* ** And this doctrine, that where the fa£lor a<Sts 
under a del credere commiffion, he is the perfon war¬ 
ranted to receive the price from the vendee, falls in with 
the cafe of Grove v. Dubois, If it were otherwife, in 
what a fituation would the faiflor be placed ? He would 
ftill be liable under his del credere commiffion to his 
principal, and yet not have the means of getting the 
money into his own hands by calling on the vendee. 
How does this cafe {land ? The defendant is allowed to 

7 fell 
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them, upon a fubjcft which from its nature rehs in tra¬ 
dition, Therefore in Nicholh v. Parker {a) ifc. was re¬ 
ceived upon a queftion of boundary between two 
parilhes and manors; and it is underflood to be the 
uniform praflice of the Court of Exchequer, to admit it 
upon queflions of modus, without regarding the dif- 
tin£lion whether the niodus pervades a whole parifli or 
afFe£ls a particular farm only (k). It has alfo been the 
practice of the northern and weftern circuits to admit 
it: at the Bodmin fummer affizes 1812, cor. Graham B., 
Sir A» Mclefworth v. Brunei the plaintiff, offered evidence 
of reputation as to the boundaries of a manor, which 
was received 5 and the plaintiff had a verdidf, and no 
application was afterwards made for a new trial. So in 
Stanley v. White (f), upon an iffue whether certain trees 
were the freehold of the plaintiff or the defendant, 
hearfay evidence was received at the trial at Chejiery and 
this Court, upon a motion for a new trial, did not dif- 
approve of it ; and yet a right of a more private nature 
than that can hardly be conceived. Here, it may be 
obferved, the queftion relates to a right which con¬ 
cerns an aggregate body of perfons, and partakes of 
the nature of a public right; a fortiori, therefore, the 
evidence was admiflible in fuch a cafe. 


hens Sarjt. and Bayly^ contra, contended, upon the 
laft point, that it had been treated as if the admiflion of 
hearfay was a general rule of evidence, and not an ex¬ 
ception to the general rule ; whereas, on the contrary, 
Ae general rule is that hearfay evidence is not ad- 
itiiflible, and its admiftion in any inftance- is only by 

(a) 14 331. w. (J) IV’thl V. PeitSt JVoy, 44 * 
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way of exception. Now the exception is that on gene¬ 
ral points and matters which concern the public fuch 
evidence is admiflible ; and the principle on which tliat 
exception is founded feems to be that in fuch matters 
all mankind is interefted in preferving the evidence. In 
all the inftances cited, where the evidence has been re¬ 
ceived, it will be found that they either involved quef- 
tions of public right, or in fomc degree partaking of a 
public right. Under this head may be clafied the boun¬ 
daries of pariflies or manors, which are more or lefs 
of public concern, and arc frequently determined by a 
kind of lex loci pervading thofe diftriels. Perambula¬ 
tions are made from time to time, and the remembrance 
of them is preferved in a large body of perfons by 
tradition from one to‘ the other. Manors alfo have 
public courts in which the rights and cudoms of thofe 
manors are publicly difculTed and recorded. Perhaps 
the cafe of a modus is fui generis; it has been con- 
fidcred in all its relations as a matter alFe<d:ing the eccle- 
fiaftical eftablilhment: but there is no reafon for de¬ 
parting farther from the general rule upon an authority 
which, if not doubtful, is at lead anomalous. The law 
in many indances didinguidics between cudom and pre- 
feription, it permits one tenant claiming under the fame 
prefeription that another tenant claims to be a witnefs 
in fupport of that prefeription, but not in fupport of 
the fame cudom. The true criterion then as to the ad- 
miflibility of evidence of reputation feems to be that which 
was laid down by Lord Kenyon in Morewood v. Woody 
and was afterwards agreed to by him in Reed v. Jack- 
fon (a) ^ and the fame was adopted at nifi prius in Clothier 
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^:Chapman («)* The evidence in Stanley v. White was 

not admitted as reputation, but as explanatory of an zCt 

done by the tena^tt in poiTelEon of the premifes claimed 
% 

by the defendant in derogation of that claim. In this 
cafe the claim is confined to a'prefcriptive right be¬ 
longing to the individual owner of the Go/htajh tene¬ 
ments, which is ftriftly a matter of private prefcrip- 
tion. It is therefore, in fuch oafes, better to adhere 
to the general rule, than by relaxing it to let in a 
fpecies of evidence, which is at all times vague and 
inconclufive. 

Lord Ellenborough C. J. The admifHon .of hear- 
fay evidence upon all occafions, whether in matters of 
public or private right, is fomewhat of an anomaly, and 
forms an exception to the general rules of evidence. 
The queftion here is whether this is a cafe of a public 
or merely private right; and fuppofing it to be merely a 
private right, whether according to the habit and prac¬ 
tice of the circuit on which it was tried reputation can 
be received, I confefs myfelf at a lofs fully to under- 
ftand upon what principle, even In matters of public 
right, reputation was ever deemed admiflible evidence. 
It is faid, indeed, that upon queilions of public right 
all are interefted, and muft be prefumed convcrfant 
with them; and that is the diftin£lion taken between 
public and private rights : but I mull confefs I have not 
been able to fee the force of the principle on which 
that diilinflion is founded fo clearly as others have 
done, though I muft admit its exiftence; and it has not 
been controverted in argument to-day, that in the cafe 
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of public rights reputation it to be recehred in evidence. 
As to the nature of the right in queilion» I think it 
may be faid in fome fenfe to partsdte of the nature 
of a public right: although one individual only {lands 
upon it in this indance, yet it is underilood that there 
are others (landing in pari jure with the defendant; 
therefore it may be confidered in this view as a quef- 
tion between the plaintiff and a multitude of perfons; 
though in other views perhaps it is hardly fair fo to 
Goniider it, where the record ihews it to be a queftion 
between individuals only, and not between a multitude 
of litigants. As to thofe cafes where the evidence of 
perambulutions is admitted, it is certainly in the nature 
of hearfay evidence not of particular a£ls done, as that 
fuch a turf was dug, or fuch a poll put down in a par¬ 
ticular fpbt; for that would amount to evidence of 
ownerihip; but it is evidence of the ambit of any par¬ 
ticular place or pariih, and of what the perfons accom¬ 
panying the furvey have been heard to fay and do upon 
fuch occaiipns. Reputation is in general weak evi¬ 
dence; and V^hen it is admitted. It is the duty of the 
Judge to imprefs on the minds of the jury how little 
conclufive it ought to be, left it (hould have more weight 
with them than it ought to have. It is ftated to be 
the habit and praftice of different circuits to admit this 
fpccies of evidence, upon fuch a queftion as the prefent, 

* That certainly cannot make the law, but it (hews at 
' lead from the eilabliftied pra£lice of a large branch of 
the profeftion, and of the Judges who have prefided at 
various times on thofe circuits» what the. prevailing 
opinion has been upon this fubje£l, amongft fo large 
a clafs of perfons interefted in the due adminiftration of 
the law. It is ftated to have been the pradlicc both 
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of the northern and wcftern circuits. My- learned pre- 
deceflbr> Lord Kenyon^ certainly held a different opi¬ 
nion % the practice of the Oxford circuit, of which he 
was a member, being different; but he fcems to have 
entertained that opinion as to rights purely of a private 
nature, and not affe£ling in any way a public intereft. 
In the prefent cafe I am not prepared to fay that the 
learned Judge did wrong in admitting this evidence: 
it is probable that I fliould have admitted it myfelf. 
Therefore I am not prepared to fay that there fhould be 
a new trial. 

Le Blanc J. I rather think that this evidence was 
properly admitted. The objeeSlion taken upon the evi¬ 
dence arifes principally out of the examination of two 
witneffes, the firft of whom fpeaks as to having heard his 
father, who was dead, fay, that the occupiers of the two 
meffuages called Lower Gfouijh had the right of tillage 
over the common, and that no one elfe had ; and the other 
witnefs fpeaks to the fame effe£l:. There are other parts 
of the evidence, where thj witneffes depofe to what dc- 
ceafed perfons faid at the time when this right of tillage 
was exercifed. The queftion arofe upon a claim of a 
preferiptive right of common; fuch a right as the party 
alleged to have exifted beyond the time of legal memory; 
and the queftion is how that right is to be proved. Firft, 
it is to be proved by a£ls of enjoyment within the period 
of living memory. And when that foundation is laid, 
then inafmuch as there cannot be any witnefles to fpeak 
to afts of enjoyment beyond the time of living memory, 
evidence is to be admitted from old perfons, (not any 
old perfons, but perfons who have been converfant with 
the neighbourhood where the wafte lies over which the 

par* 
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particular right of common is claimed,) of what they 
have heard other perfons, of the fame neighbourhood,, 
who are deceafcd, fay refpefting the right. Thus far it is 
evidence as applicable to this preferiptive right, it being a 
prefeription in wliich others are concerned as well as the 
perfon claiming it j becaufe a right of common is to a 
certain degree a public right. And the only evidence of 
reputation which was received was that from perfons 
connetSbed with ^he diftri^l. In the fame manner in 
quellions of pedigree, altliough they are not of a public 
nature, the evidence of what perfons conne£lcd with the 
family have been heard to fay, is received, as to the Hate of 
that family. In like manner alfo upon queftions of boun¬ 
dary, though the evidence of perambulations may be con- 
fidered to a certain degree as evidence of an cxercife of the 
right, yet it has been utual to go further and admit the 
evidence of what old perfons who are deceafcd have been 
heard to fay on thofe occallons. The rule generally 
adopted upon queftions either of prefeription or cuftom 
is this, that after a foundation is once laid of the right by 
proving adbs of ownerftiip, then the evidence of reputa¬ 
tion becomes admiflible, fuch evidence being confined to 
what old perfons who were in a fituation to know what 
thefe rights arc, have been heard to fay concerning them. 
The iflTue here was on the preferiptive right of common, 
and the evidence admitted wzs as to a right derogatory 
to that preferiptive right j which muft be governed by 
the fame rules. 
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Bayley J. I think the evidence of reputation was 
properly admitted. In cafes of prefeription, which muft 
have originated beyond the time of legal memory, and of 
which it is, impoflible to eftablifh the claim by evidence 
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18x3. of the grant> reputation feems to be admidlblei afict there- 
fore for that reafon when inftances have been adduced to 

Werks 

agMnfi fliew the exercife of the right claimed^ it is ufual to admit 
it. But it is not neceffary to go that length to-day; becaufe 
this evidence falls within the inftances put and agreed 
to by my brother Lens; viz. that it is evidence which 
refers to the lex loci, or to the mode in which a parti¬ 
cular diftrift is to be ufed, and to what is the general 
right as it concerns a multitude of pcffons within that 
diftri£f. Here is a common of confiderable extent, on 
which it is admitted that a number of perfons have a 
right to turn on. The queftion is, how that number of 
perfons is entitled to ufe it. If the plaintiffs could efta- 
blifh their right to till the common in the way pleaded, 
thofe perfons would have only a qualified right fubjed^to 
an oppofing right, which in many inftances^ would de¬ 
prive them of the enjoyment of their right 5 and there¬ 
fore it feems to fall within the diftin£);ion laid down by 
my brother Lens, I take it that where the term public 
right is ufed, it does not mean public in the literal 
fenfe, but is fynonimous with general; that is, what 
concerns ^ multitude of perfons. Now this is a general 
right ezercifed by a variety of perfons, though not a 
public right of common. 

Dampier J. In all cafes where reputation is admitted 
in evidence, it is neceflary to lay a foundation for its ad- 
miiHon by firft proving an exercife of the right; for that 
lets in reputation. In public rights it is not difputed 
that reputation is admilfible; and that it has been ex¬ 
tended to other rights which cannot be ftri^ly called 
public^ fuch as manors, pariChes, and a modus, yvhich 
comes the neareft to this cafe. That, ftridlly fpeaking, 

is 
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is a private righty but has been conhdered as public^ as 
it regards the admiflibiUty of this fpecies of evidence^ 
becaufe it affedis a large number of occupiers within a 
diftriff. Here a private right is claimed by an indivi¬ 
dual, that is, a right of common over an extenhve wafte, 
over which many others have the fame right, every year 
and at all times of the year; and this is oppofed by 
(hewing a right of tillage, and inclofure for that purpofe ; 
which is fo far an abridgment of the general right of the 
whole body. We know it is frequent in the Weft of . 
England for almoft every perfon to have a right of com¬ 
mon in refpefl of his tenement: if then any individual 
has a right which tends to abridge the right of the whole 
neighbourhood, the evidence of reputation is admiOible. 
This is analogous to the cafes of a modus, and of the 
boundaries of parKhes and manors; and I know the evi¬ 
dence has been generally received on the Weftem Circuit. 
There may be particular cafes where it would be difficult 
to prefs it; as in the inftance of a mere private right of 
way claimed over a particular field; perhaps this diftinc- 
tion might not apply. But here the right claimed goes to 
abridge the rights of all the perfons concerned over a 
large diftrifl; of common, and therefore I think this evi¬ 
dence is admiffible. 
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Goodright, on the feveral Demifes of J. Revell, 
S. Revell, R. Cock, and of J. Steele, agawji 

\ 

Mary Parker- and Others. 


j^JECTMENT, tried at the lafl: fummer aflizes for 
the county of Dsvony before Chambre J. Verdi£f 


Devife of tefta- 
tor’s leafcholt! 
hoiifcs, held for 

ai)ie^T./y.*r k fo** ^he plaintiff upon "the demife of J, Steele^ fubjeft to 
and'benefit on Opinion of thc Court upon the following cafe: 

his attaininir 
ai, upon liutt 
that his (the 
tcflalor’s ) ti uf- 
tecs lliouhl pay 
and perform 
rents, and co- 


W'tlllam RoivCi being pofTeffed of five houfes and 
tenements in Eaji Stonehoiifey held by him for the refidue 
of certain terms for 99 years determinable on three lives 
. refpe£tively, with a covenant from the leffor to renew on 
renew tij^fame deaths at a fine certain, by his will dated the 5th of 
and nr September 1810, devifed, “ Item, I give and bequeath to 
that pinpofe to John Thomas Steele, fon of'John Steele (the leffor of plain- 

make lin render, r rr I If 1 r « 

ikc.y and alib tiff) all thole live menuages or dwelling-houles, ccc. to 
truUrcTlVrtT- for his own ufe and benefit on his attaining his age 

dSg^iiic mi- 21 yeans, upon truft that they my truftees herein- 
iiority, thc after named (hall pay and perform the rents and cove- 

maintenance of * 

lilt infant to be nants OH the leffces part and behalf to be performed, and 
wlll/iiberty to to renew the fame from time to time as occafion fhall re- 

tiic houfes purpofe to make fuch furrendef of 

ing the minority leafe fo to be renewed as lliall be requifite and necef- 
paying rent to ^ 

the trudees, fary in that behalf, and out of the rents, iffues, and pro- 
this was in cf- fits of the faid premifes to raife fuch money as {hall be 
the tnirtces fufficient for paying the feveral fines and other neceffary 
mvity. wrth"a' Charges of renewing the faid leafe from time to time, and 
fubjeft thereunto, and alfo to permit and fuffer my 
the infant; and truftces to receive the rents and profits of the faid feveral 

that the in- 
tereft of P- * 

ccai'ed on the death of J* T, S. before ai. 

6 houfes 
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houfes during tlie minority of the fiiid J. T. Steele, and the 
maintenance and fupport of the faid J, 71 Steele during 
his minority to be taken and paid out of the rents and 
profits of the faid houfes.” And after making feveral 
bequeils to JMary Parker (the defendant) he direfted. 
And if the faid jM. Parker fliould wifii to keep the five 
mefluages or dwelling-houfes and premifes, with the 
appurtenants, as lodging-houfes, at the rate of So/, per 
annum, and pay and difcharge all rates, taxes, and impo- 
litions, -and alfo to keep the premifes in good repair 
during the minority of the faid J. T, Steele, (lie may be at 
liberty fo to do by paying the faid rent to the faid truftees 
hereinafter named, and alfo by paying the faid taxes, or 
othorwife fhe is to deliver up the feveral premifes to my 
faid truftees within three months after my deceafe.” 
The teftator then gave to his truftees feveral other 
houfes, with the appurtenants, to be fold for the pay¬ 
ment of all his juft debts, &c. and appointed J. Resell, 
and S.Revell, (two of the lefibrs of the plaintiff) truftees 
of his will, and M» Parker, his foie executrix. The 
teftator died fo poffeffed as aforefaid, without having 
altered or revoked his will, and the defendant M. Parker, 
proved the fame, and took poffedion of the premifes in 
queftion, and ftill holds part thereof, the other defend¬ 
ants being in the poffeflion of the remainder, and claim¬ 
ing under her. M, Parker affented to the bequefts in 
the will, and \n January i8ii J.T. Steele died an in¬ 
fant, and would not have attained the age of 21 if he 
had been ftill living, and in the April following his 
father J. Steele (one of the leffors of the plaintiff) ob¬ 
tained letters of adjniniftration of his perfonal eftate 
and effects, and is at prefent his perfonal reprefenta- 
tive. 


1813. 


GOdl'RKiHT 
agaivft 
PaK KFR 
and Others. 
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The queftions for the opinion of the Court are, whe¬ 
ther in the events that have happened the faid J, Steele, 
or the faid J» Revell and S. Revell, in trull for his ufe 
and benefit, is or are entitled to the premifes in qucllion; 
if the opinion of the Court (hall be in the affirmative, 
the judgment is to Hand, if otherwife, a nonfuit is to be 
entered. 

Bayly, for the plaintiff, contended that under this de~ 
vife the whole of the teftator’s intereft paffed to the in¬ 
fant, and nothing but a bare power Was given to the 
truftees ; and he cited feveral authorities {a) to fhew that 
a man may give a power to a flranger, which is naked 
and collateral, and not annexed to any eflate. But if it 
ihould be deemed neceflary, for eflPefluating thefe trulls, 
that the trullees (hould take the legal ellate, in that 
cafe he faid it was a devife to them till the infant at¬ 
tained 21, remainder to the infant; which remainder 
veiled in him immediately, without waiting for his at¬ 
taining that age; and In fupport of this he cited Bora- 
Jlon*s cafe (^), Goodtitle v. Whitby (r). Doe v. Lea {d). 
And this was a ftronger cafe for holding that the party 
took a veiled remainder than the cafes cited, becaufe in 
thofe cafes there was an exprefs devife to the trullees 
before the devife to the infant, whereas here the whole 
is given in the firll inllance to the infant, and the ellatd 
of the trullees is by implication only. As to the intereft 
of ikf. Parker, (the defendant) he contended that it de¬ 
termined on the deceafe of the infant. This was not a 

(«) Sro, Air. Tejiament, ft, C^m. Dig. tit. Poiar A. i. % VtnU 
J50. Sojle V. Freeland. 

(>) 19. a. (c) 1 Surr»%%%. [d) 3T. i?. 41. 

devife 
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devife to the truftees of fuch a nature as muft be in¬ 
tended to give them an eftate for fo long a time as the 
infant, if he had lived, would have attained the age of 215 
and M, Parker was to pay rent to the truftees during the 
time (he was to be permitted to keep the houfes ; confe- 
quently her intereft was not to continue longer than that 
of the truftees. Upon this point he cited Lomax v. 
Holmeden, (a) 

Gafelee contra, admitted that the remainder vefted in 
the infant upon* the teftator’s death, but took this dif- 
tin£lion, that in the cafes cited there were words of in¬ 
heritance, whereas here the devife Is to the infant, with¬ 
out any words of inheritance 5 and therefore, though it 
might veft in him immediately, it would not take efte£t 
on his death, until the time when he would have at¬ 
tained 21. At all events the title of M* Parker was not 
to be defeated until that period. 

Lord Ellenborough C. J. faid that here the truftees 
were not only to pay rents and perform covenants, but 
to renew from time to time and for that purpofe to fur- 
render, which did not welt accord with the argument 
of their having a mere power only. But on the other 
points his Lordftiip, after refening to Hanfon v. Gra» 
ham \ h) in which moft of the cafes were confidered, faid 
that thu prefent devife was in effe£t a devife to the truf¬ 
tees tillj. r. Steele attained the age of 21, remainder to 
J, T, Steele^ in which cafe the remainder vefts prefently j 
and if it vefts for one purpofe, it does fo for all. As to 

(<f) %P.Wmu\TS' (I*) 
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the title of M, Parker^ (he was to pay rent to the truf- 
tees, and of courfe her intereil could not be intended 
to Jaft beyond the time £he was to pay rent. 

Per Curiam^ Judgment for the plaintiff. 


>/v 3d. 


Simpson againjt Hanley and Anoiher. 


"rhc defendant '^HE defendant Hanley had obtained judgment againft 
^itcr the plaintiff in the Common Pleis for 60/. debt, 

lou'upon a*and 26L 6s» cods, and had taken him in execution under 
^ wtongly iffucd out of this court, upon which the 
him in this plaintiff brought an aftion in this court for falfe imprifon- 

coiut on his * . n 1 1 r 1 

acknowlcdi^ing mcnt, and recovered againtt the defendant 50/. damages, 
the^a^moun/*^*^ and 19/. 10^. cofts. Afterwards the defendant took the 
^entobu^'ed execution by a proper writ iflued out of the 

common pleas, and the plaintiff being ftill in cuftody under 
plain tirif for a that writ, a rule nifi was obtained for the defendant, 
althongil he"^* w'hy upon his (the defendant’s) acknowledging fatisfac- 
tirtVn’ci/nod^ tio*' Common Pleas he 

tha^t^Hdgn^^ fhould not be at liberty to enter fatisfadtion upon tlie 
judgment roll in this court. 


Alarryat Ihewed caufe, and contended that the plain¬ 
tiff by remaining in execution upon the judgment 
againft him in C. P. was difeharged by law from that 
judgment, having made fatisfa£lion. 

Heath, in fupport of the rule, relied on Peacock v. 
Jeffery, {a) 


(/?) 1 T./vw, 426. 


Dampier 
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Dam PIER J. (the only Judge in court) faid that the 
cafe cited was precifely in point, and therefore he con- 
Cdered himfelf bound by it, and made the 

Rule abfolute. 
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The King a^ainji The Mayor, Burgefles, and SaturdtJVy 
Cominonalty of Carmarthen. 


jyj'ANDAMUS. The writ recited tliat by letters 
patent (27 July, 1764,) the borough of Carmar* 
thm was incorporated, and that it was ordained that no 
perfon fliould be a burgefs except fuch perfon as for 
three years previoufly to his application to become a 
burgefs, Iiad been feifed of a freehold for life, or fome 
greater eftate, of the yearly value of 4/., or feifed of 
land which liad come to Jiim by defeent, or marriage, 
or who had been an apprentice for feven years with a 
burgefs, fo as fuch perfon did make application for that 
purpofe to the mayor and commonalty of the borough 
on Monday next after Michaelmas in each year, and at 
no other time^ and fo as fuch perfon did then before the 
faid mayor and commonalty make due and legal proof 
of his qualification, and that upon fuch proof fuch per¬ 
fon fliould be admitted u burgefs at the next, or any 


Where a cli*ar- 
tcr of incorpo¬ 
ration after 
ordaining who 
(houici be en¬ 
titled to be 
burgefles, di- 
reeled that they 
fhould make 
appl'cation for 
that puipufc to 
the mayor and 
commonalty Oii 
a day certain in 
each year, and 
at m Pti tr time., 
and then make 
due and legal 
proof of their 
qualiflcations, 
and yl. and 
claiming to be 
admitted bur¬ 
gefles, made 
application to 
the mayor and 
commonalty 
on tile chart er 


fubfequent fortnight court, to be holden in and for the offered 

and legal proof 

of their qualifications, but their applications were not heard, not their proofs received, 
OR account of the time having l)ecn fpent in other buHners; the Court grained a man¬ 
damus to the mayor and commonalty to enter an adjournment to a fuhlequent day, and 
then to hold a meeting, and rective and examine fuch proofs, &c.; and a return to fuch 
mandamus that it w as imrofliblc for and i?., before the expiration of the charter 
day, to make due and legal proof, &c., according to the fntent of the charter, by icafori 
of the day being conlumcd in the ncceilary bufinefs of the borough, and that the mayor 
and commonalty were not authorized to hear fuch proof on any other than thexliartcr 
day, &c., was held ill and qUalhcd. 
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faid borough, after fuch day on which he fhould make 
his claim: and alfo recited that on Monday next after 
Michaelmas then laft paft, the mayor and commonalty 
had aifembled, in order to tranfa£l: the bufinefs of the 
borough, and (inter alia) to receive the applications of 
perfons claiming to be entitled to their admiflions as 
burgefles, and to hear and examine the proofs made by 
fuch perfons, and that Thomas Davies and others, claim¬ 
ing to be admitted as burgefles, made application for 
that purpofe, and offered to make due and legal proof 
of their qualifications, but by reafon of the time fpent by 
the mayor and commonalty in other bufinefs, tlieir ap¬ 
plications were not then heard, nor was their proof re¬ 
ceived, whereupon it became the duty of the mayor and 
commonalty to adjourn the meeting to fome other con¬ 
venient day, for the purpofe of receiving fuch proof, 
and hearing and determining fuch applications, and to 
caufe fuch adjournment to‘ be duly entered on the re¬ 
cords of the borough; yet that the mayor and com¬ 
monalty not regarding their duty, omitted fo to do. 
The writ then commanded the mayor and commonalty to 
enter an adjournment to fome fubfequent convenient day, 
and on that day to hold a meeting and receive and examine 
the proof olfeied by Davies and the other applicants; and 
to hear and determine the matter of fuch applications. 

The corporation returned, that by reafon of the 
whole of the day being confumed in the ncceffary 
bufinefs of the borough, and in hearing and invefligating 
the proofs of the perfons claiming their admiflions as 
burgefles, it became and was impoflible for Davies and 
the other perfons, before the expiration of that day, to 
make due and legal proof of th ir qualifications, accord¬ 
ing to the true intent and meaning of the letters patent: 

and 
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and they farther returned^ that by the letters patent no 
perfon can be lawfully admitted and fworn a burgefs 
of the borough, unlefs fuch perfon (hall make applica¬ 
tion on Monday next after Michaelmas^ and at no other 
time, and then and there make due and legal proof of his 
qualification : and that the mayor and commonalty are 
not by the letters patent authori2ed to hear fuch proof 
on any other day than the day laft aforefaid, nor to 
make any adjournment from that day to any other day, 
for that purpofe; nor is any perfon entitled to be ad¬ 
mitted a burgefs, whofe qualification fliall be proved 
at any other time fave and except the Monday after 
MichaelmaSi which day is the day exclufively appointed 
for that purpofe by the faid letters patent; and for thefe 
reafons they fubmitted that the mayor and commonalty 
cannot enter, or caufe to be entered, on the records of 
the faid borough, an adjournment of the faid meeting or 
aflembly fo holden on the Monday next after Michaelmas 
laft paft, to any fubfequent day, nor at any fubfequent 
day hear and examine the proofs which may be oftered 
by the faid T, Dauies^ and the faid other perfons whofe 
applications to be admitted as aforefaid, were made 
upon the faid Monday laft mentioned, and not then 
jieard. 

Abbott^ for the profecutors, fubmitted that as the re¬ 
turn did not deny the qualifications of the profecutors, 
the only queftion was whether upon the conftruiftion of 
this charter, if the whole of the charter-tlay be occupied 
in the bufinefs of the charter, without the means of 
bringing it to a conclufion, the corporation has power to 
adjourn to another day, or whether the parties making 
their claims muft wait until another year. He infifted 
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upon the great prad^ical inconvenience that would re- 
fult from the latter conftru£Iion, and put the pre« 
fent as an inftance, where there were upwards of 
fifty claimants unheard 5 and therefore if fuch a 
conftruflion (hould prevail, it w'as probable that 
the hearing of fome of them muft be deferred, 
from year to year to a great diftance of time. By 
analogy to proceedings of a fimilar defeription, it ihoiild 
feem that the mayor and commonalty had an incidental 
power of adjournment in this cafe; if an election is 
appointed by charter to take place? on a particular day, 
it was.never heard of as an objection to fuch election, 
that the poll was adjourned to the next day. Perhaps 
the ftrongeft inflance that can be put is that of a trial 
for felony or treafon, upon which the law is, that if a 
jury be fworn, they fhall not be difeharged until they 
have given in their verdict («); and yet in cafes of ne- 
celfity it is held that they may be adjourned. 

i 

Scarlettf contra, denied that the inftances put were 
parallel, becaufe there was not any law which limited the 
trial of a caufe either criminal or civil to the fpace of 
a day ; and he faid that this was more like the cafe of the 
law terms, which being fixed by feveral z6Xs of parlia¬ 
ment (^), the Courts cannot adjourn them, but however 
important the bufinefs then pending may be, they muft 
of neceffity terminate with the laft hour of the laft day. 
Here the words of the charter are precife 5 « no perfon 
(hall be a burgefs, except &c., and fo as he make applica¬ 
tion on the charter day, and at no other time, and then 

(rt) Co. Lit. %%•}. h. 3 Jftji. no. 

Q>) 3® 2 . c. 2rX. 16 Cat. x. 5 . 2^4 G-. %. c. 48* 


make 
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make due and legal proof,” &c.: furely the fame words 
which require the application require alfo the proof to 
be made on the charter-day. And there might be good 
reafon originally for fo requiring, for without fome fuch 
limitation the corporate body would become too numer¬ 
ous ; and therefore it was probably intended to reftrain 
the annual admifiions to fuch a number as could be * 


1813. 

The Kjno 
agaiaji 
The Mayor, 
8 cc. of 

Cakaiaiwtiien. 


admitted within the fpace of a day. To hold that 
wherever a ilatutc or charter preferibes an a£l: to be 
done on a day certain, it gives, as incident, a power 
to adjourn the doing it to another day, if it cannot be 
done on the day preferibed, would certainly be a decifion 
of very extenfive confequence 5 and therefore it requires 
fome exprefs authority to warrant it. It would lead 
to nice and very precarious diftin^Iions in corporate 
titles if tliey were to depend upon queilions whether 
their ad million was at a meeting properly adjourned, 
or whether it fat long enough, or was occupied with 
necelTary bufinefs, or ufed proper expedition on the 
charter-day. The cafe put, of adjourning a poll, U.not 
in point, becaufe tliere the election is commenced on 
* the charter-day, and the poll afterwards is only a con¬ 
tinuance of the fame proceeding, and fo the Court may 
well refer the wdiole back to the firft day; but here 
each application is, like a new caufe, diftin£i: from 
the other, and not one continuing proceeding. This 
falls within that clafs of cafes («) which happened before 
the ftat. II G. i. ^.4., where, upon an omiffion to ele£l 
a mayor or chief officer on the charter-day, it was 
yefolved that this Court could not grant a mandamus 
to ele£I at anothe; day. 


( 4 ) 10 Mod. 346. The Cafe of Corporation of Bjnhry. 8 Mod. iii- tij. 
Rex V, Mayor of T regony, 3 T. R, izi. 


Le Blanc 
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The King 
againji 
The Mayor, 
&c. of 

Carmarthen. 


Le Blanc J. {a) There is no doubt tliat a peremptory 
mandamus ought to go. The provifions of the-charter 
are to enable perfons having a previous inchoate right to 
perfed: that right by being admitted. Therefore the 
charter preferibes a panicular day for making the appli¬ 
cation ; it dire£Is that fuch perfons as are entitled under 
the charter fhall be admitted to their freedom, fo as they 
make application for that purpofe to the mayor and com¬ 
monalty on Monday next after Michaelmas in each year. 
So far the charter limits the time for making application 
to a particular day, and it adds at no other time. Then 
it goes on, “ and fo as fuch perfon do then before 
the faid mayor and commonalty make legal proof of 
his qualification,” and it proceeds, “ and that on fuch 
proof fuch perfon fhall be admitted a burgefs at the 
next or any fubfequent fortnight court.” The making 
the claim cannot occupy much time, but the examination 
of the evidence in order to fubftantiate the claim cither 
of a perfon claiming in refpe£b of his property, or as an 
apprentice, may poflibly run to a confiderable length. 
The claim is reftri£led to a particular day; but the words 
of the charter do not confine the fubftantiating fuch 
claim to the particular day; then and there make legal 
proof” does not in its grammatical fenfe or by any rule 
of conftru£tion, and certainly there is no reafon why we 
fliould fo conftrue it, import that if the length of day be 
not fufficient to enable them to make good their titles, 
that they fhould be precluded altogether, and fo be de¬ 
layed till the next year, or to an indefinite period. As 
to the inconvenience arifing from the other conftruftion, 

I am not aware that it is likely to be great. It is fug- 

I •(/») Lord EUcnl'orough C. J. was abrEnt. 

gefted 
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gefted that it might enable the corporate body to adjourn 
too foon; but if the Court faw that any improper ufc 
was made of their power of adjournment, we might cor.- 
reft it. On the other hand, if we deny the power of ad¬ 
journment, the probable inconvenience would be greater, 
for fome one bufinefs might eafily be protrafted till 
12 at night, to the excluHon of all the other bulinefs, 
which muft in that cafe neceflarily go over to the next 
year. The cafe of an eleftion of a mayor before the fta- 
tute where the charter-day was fufFcrcd to elapfe, does 
not apply; and not any cafe has been cited where an 
eleftion was commenced on the charter-day, but not con¬ 
cluded. The cafes are, either where an aflembly for the 
eleftion of a mayor was not holden at all, or where 
having been holden, the eleftion was colorable. In 
both thofc cafes the allembly could not be holden after 
the day, becaufe there had not been any commencement 
of a due eleftion on the day. In this cafe it appears that 
from unavoidable neccllity the whole day had been ex- 
haufted, not before the claims were made, but before the 
evidence in fupport of them could be heard. Common 
fenfe fhews that the charter muft have meant that the 
corporate body fliould have power to adjourn in order to 
conclude fuch bufinefs as they had regularly begun, 
otherwife it would be in the power of any perfon by 
contrivance to protraft the bufinefs and prevent the 
claims being effcftual. Upon thefe grounds it ftrikes 
me that a peremptory mandamus ought to go. 

Bayley J. I am of the fame opinion. If the aflembly 
had no power to adjourn and proceed at another time, 
ftill I fliould think this return would be bad; becaufe in 
that cafe it ought to have ftated that the corporate body 

met 
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&€■ of 
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met at the earlieft period of the day, and to have ac¬ 
counted for every moment of the day, and that they did 
no other than neceflary bufinefs, fuch as was required to 
be done on that day j and therefore on that ground alone 
it would be bad: but I have no difficulty in faying that 
the corporation muft of neceffity have the power of ad¬ 
journment, in order to conclude fuch bufinefs as they 
began, and had not time to finifh on the charter-day. 
The bufinefs to be done is to fill up vacancies in the cor¬ 
poration, and to receive the claims and hear the proofs of 
fuch perfons as claim. That is the general bufinefs of 
the day ; which, I take it, conftitutes one entire bufinefs, 
as much as the election of a mayor. There is much fal¬ 
lacy in the argument which attempts to diftinguifli this 
from the election of a mayor, as if each man’s claim was 
an individual aft and diftinft, whereas the general bufi¬ 
nefs of the day is all fuch claims as may be made. Great 
injuftice might follow from confidering them as diftinft 
and giving priority to any. If there was any improper 
bias in the perfons prefent, it might be contrived fo as not 
to be able to get through a Angle claim during the day j 
thofe might be put forward whofe claims were moft likely 
to run to the greateft length of time. Even without any 
improper bias in any one, queftions might arife in the 
fair exercife of this franchife which would naturally oc¬ 
cupy much time, fuch for inftance, as whether the claim¬ 
ant was feifed of his freehold, or whether he was in by 
defeenr, and other queftions of the like nature which 
might thus occupy the whole day. It feems to me there¬ 
fore that the true conftruftion of the charter is, that the 
claim muft be entered on the charter-day, and that the 
claimant muft be then prepared with his proofs, and that 
the aflembly muft hear them through, provided there bo 

time 
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time on the charter-day; but if not, by adjournment de 
die in diem until all the claims are difpofed of. That 
will produce no injuftice, afford no opportunity of giving 
preference to one over another, and raife no bias in 
pcrfons in different intcrcfts, to wafle the time by pro¬ 
tracting the claims of any. It feems to mo therefore that 
this right of adjournment is ncceffary, and confequently 
incident. 


1813. 

The King 
Again]} 

The Mayor, 
&c. of 

Carmarthen, 


Dampier J. Suppofing the conflruction of the char¬ 
ter to be fuch as contended for in fupport of this return, 
Itill the return would be bad ; becaufe it ought to have 
fliewn to the Court what other neceffary bufinefs occu¬ 
pied the whole of the day, inftead of being ftated gene¬ 
rally that the whole day was confumed in neceffary 
bufinefs: what they call neceffary might not, if ftriClly 
examined, turn out to be neceffary on that day; and if 
fo, it ought to have been adjourned in favour of that 
bufinefs which was neceffary. They have returned, 
that by reafon of the whole of the day being confumed 
in the neceffary bufinefs of the borough, and hearing 
proofs of fome of the claims, they were unable to proceed 
in the reft. Non conftat but that they may have taken 
any bufinefs of the corporation neceffary to be done on 
fome day or other, but not on that day, and have returned 
that it was neceffary 5 but the Court ought to fee that it 
was neceffary, and fuch as could only be performed on 
that day. But upon the conftruClion of this charter, I 
cannot bring myfelf to think that the conftru6lion which 
has been contended for in fupport of the return is the 
corre£I one. I think that the charter requires that the 
claims ftiould be entered on the charter-day 5 but that it 
15 not neceffary that they fhould be inveftigated, or even 

begun 
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begun to be inveftigated’on that day, if the time will not 
allow it. The meaning of the thing required is, that the 
corporation fhould have notice of the claims, and that the 
parties making them ihould be prepared with their proofs 
in fupport of them. The argument on the other fide 
would go to (hew, that if the corporation wrongfully re- 
fufed the claims, thofe claims mull be fufpended until 
another year: that this cafe is like the cafe of no ele£lion, 
or of a colourable election prior to the llatute. But that 
is pufhing the argument much too far. It feems to me, 
from the very nature of this cafe, to be abfolutely ne- 
celTary that the corporate body (hould have the power 
of adjournment, in order to give effeft to the inchoate 
rights of the claimants, and to guard againft the pof- 
fibility of their claims being fruftrated by any contri¬ 
vance. 'rherefore I am of opinion a peremptory man¬ 
damus ought to go. 

Return quaflied. 


Saturday, Leveridge azainft Forty and Another. 

July 3 d. •/ 


Where defend¬ 
ants gave a 
warrant of at¬ 
torney to fecure 
a fan) certain, 
to be paid half- 
yearly by in- 
ifaiments, with 
inttieft, oil fpe- 
eified days, and 
that the plain- 
tilf fhould be at 
liberty to enter 
up judgment 
thereon imme- 


defendants had purchafed the bufinefs and (lock 
in trade of tlie plaintiff, for which they had given 
him a warrant of attorney in the fum of 2805/. for fe- 
curing the payment of i ,02/. i8j. 81/., with intereft, to 
be paid half-yearl/j by inftalments of 150/., with intereft 
from the date of the warrant of attorney 5 the firft inftal- 
ment to be paid on the 24th of June 1813, and the reft 
on the 25th of December and 24th of June fuccellively 


diardy, but no ^ , * 

exiciuion to be ifTued till default made in payment of the faid fum, with intereft as 
afoit laid, by the inftalments, and in the manner hereinbefore mentioned: Held that 
the plaintifT might take out execution for the whole on default in payment of the firft 
inlLliuent. 


I 


till 
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till the whole fum of 1402/. tSs, Bd., with intereft, 
fliould be fatisfied; and that the plaintiff ihould be at 
liberty to enter up judgment thereon immediately, with 
this dcfeafance, “ but no execution to be ilTued until de¬ 
fault made in payment of the faid fum of 1402/. 18/. Bd. 
with intereft as aforefaid by the inttalments and in the 
manner hereinbefore mentioned.” 


1813. 

I.rVEUIIKlE 

avainfl 

FollTY. 


Upon the llrft inftalment becoming due payment of 
it was demanded and refufed, whereupon the plaintifl* 
entered up judgment, and took out execution for the 
whole. A rule having been, obtained for fetting a fide 
that execution, Andrews Ihewcd caufe, and contended 
that on the firft default the plaintiff was at liberty to 
take out execution for the whole \ and Topping and C«r- 
woodj contra, obferved on the form of this defeafance, 
which they faid would have been in the ufual form, not 
to take out execution until default in payment of the firft 
inftalment, if it had been intended only to reftrain the 
execution until that time; and they iiiGfted that at all 
events the plaintiff was only entitled to execution to the 
amount of the firft inftalment. 

Le Blanc J. (^) faid this was a queilion of con- 
ftruclion on the terms of the defeafance. This was a 
fecurity given by a warrant of attorney. If the warrant 
of attorney had been without any defeafance, of courfe 
the party would be entitled, on the firft default, to his 
execution immediately; but the defeafance is that « no 
execution is to be iffued until default in payment of the 
faid fum by the inftalments and in the manner be¬ 
fore mentioned}” that is, in the manner preferibed by 


th^ 


(<) Lord Ellenborough was ablcnt. 
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1813. 

LsvERioae 

tttainji 

Forty. 


the warrant of attorney. Then by default in payment 
of the firft inftalment on the 24th of June^ the party 
had failed in payment in the manner prefcribed by the 
warrant of attorney, and fo, according to the words of 
the defeafance, “ in the manner before mentioned.” 
If the party had meant to provide againfl: execution 
being taken out for the whole before the whole was due, 
he fliould have done fo in exprefs terms; but tlie only 
reftraint on the plaintiff from taking out execution is 
until default made in payment of the faid fum by 
the inftalments,” and default is made by non-payment 
of the fidf inftalment. I doubt whether the party would 
be at liberty to take out another execution, though 
1 do not proceed on that ground. 


Batley J. I am of the fame opinion. The probable 
intention of the parties was that if any default was made, 
the plaintiff fhould be at liberty to levy the whole. 
There is not any provifion for levying from time to time 
as default ftiould be made. 


Dampif.r J. The defeafance is that the plaintiff 
fhall not be at liberty to iffue execution until default 
made in payment of the faid fum by the inftalments, 
and in the manner before mentioned and this cafe 
falls within the literal coiiftruffion of tliefe words; 
for default has been made in payment by the inftal¬ 
ments, by non-payment of one inftalment. It feems 
to me that this is a cafe where the intention of the 
parties, as it is to be collcffcd from the inftrument, 
was probably their real intention ; for the warrant of 
attorney was given for the good-will of the plaintiff’s 
trade; and therefore the plaintiff might be well content: 
as long as the trade was thriving, and the inftalments 

3 


were 
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were regularly paid, to take payment in that mode; but 
if there was any fear of infolvency, he would come for i,Ev*»iDoe 
the whole at once. I doubt much if in point of law the 
party could take out a fecond execution. 

Rule dlfcharged. 


Hartop azdlnfl Juckes, Gent, one, &c. Saturhy, 


]^,£ARRTAT obtained a rule nifi on behalf of the 
defendant for fetting afide the proceedings- in this 
caufe for irregularity. The affidavit of the defendant 
Hated that on the loth of June inftant he was ferved 
with a copy of a bill filed again ft him at the fuit of the 
plaintiff, partly printed and partly written, on one large 
ftieet of paper, with one duty of 4J. ftamped thereon, 
which, upon comparing with the original bill, was found 
to correfpond with it both in printing and writing. The 
beginning and prayer of the bill and copy were in 
writing and figures; two of the printed counts were 
ftruck out with a pen; the blanks originally left in the 
fix remaining printed counts and the breach were, filled 
up with writing, and many parts were alfo ftruck out 
with a pen. The affidavit went on to negative its being 
the practice to make fuch original or copy of a bill, or 
to infert fo many folios in any copy of a bill or declara¬ 
tion delivered -in any caufe on one duty only; that the 
number of words and figures in this copy 'exceeded 


17 common law folios. 

rule was oppofed on an affidavit of the plaintiff s 
attorney, which ftated that the bill filed contained the 
ufual and accuftomed duty, and that the paas^ice was 

Vox.. L 


A copy of 1 !)ill 
filed a£ainn: an 
attorney, partly 
printed and 
partly writttn, 
on one (hct t of 
paper, flamped 
with a 4.1. 
tlamp, which 
corit..tiled feve* 
ral printed 
counts, with 
two of them 
(Iruck out, and 
was otlierwife 
obliterated, and 
exceeded 17 
common law 
folios, was lield 
to be irrtgular, 
as not being a 
copy written in 
the ufual and 
accuitomed 
manner, on 
which the duty 
of 4(1. per flicet 
is iinpoled by 
ftat. 48 C. 3. 
c. 149. felled. 2. 
And it appear¬ 
ing that the 
bill was framed 
in the lame 
manner, with 
the fame obli¬ 
terations, the 
Court aifb fet 
that afide as 
being contrary 
to the praAice 
of the court. 
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not to ingrofs a bill of this or greater length on more 
than one duty, and that there was no inftance of u(ing 
two Ikins or duties for ingrolling a bill under 30 folios; 
that the moft common length of declarations in debt was 
18 folios, or thereabouts, which the deponent had 
ufually ingrofled in one fheet, and on one duty, before 
the palling the laft ftamp adl and fince. 

Campbell^ who (hewed caufe on a former day, fir ft 
took an objeftion to this application as coming too late, 
being made after judgment had been figned as for want 
of a plea, and writ of inquiry KTued, and notice thereof 
given for this day, and the witnelTes fubpoenaed. He 
then referred to 48 G. 3. c. 149. fehed. 2, which impofes 
a duty of ^d. upon a copy of any declaration, &c. in 
any court of law, and relied upon the affidavit of the 
plaintiff’s attorney, that one duty was the ufual duty 
for a bill of that or of greater length. 

The Attome^'-General^ on the part of the ilamp-office, 
infifted that however the obje£tion of latenefs might 
apply to the defendant, it did not affedl the ftamp- 
officb, who could not have any notice of the proceeds 
ings until communicated to them by the parties: and 
he further infifted tliat the ftamp was irregular, becaufe 
the paper in refped of which it was paid was not 
written or printed as the z€t requires, “ in fuch and in 
tlie fame manner and form as the like matters or things 
have been heretofore accuftomed to be or are now ufually 
written or printed.” 

/ 

Lord Ellenborough C. J. obferved that it was to 
be lamented as a confequence of the ftatute for render<% 
5 ing 


1813, 

HAATOr 

jvCKXS. 
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Ing the proceedings at law into Englijh (a), thut the 
literature of the inferior part of the profeflion had 
receded fince that time; and lie added, that the intrO-* 
duftion of printed forihs was, he believed, of but muderii 
practice. 




1813. 


Hartop 

againft 

JUCKCI. 


The Court adjourned the cafe in order to have an 
opportunity of infpeCting the bill and copy. And now 
having infpeCted them, the Court animadverted oft the 
manner in which they were framed, the greater part of 
the counts being printed, fome of the commort counts 
Ilruck out, and otherwife obliterated, and faid that they 
would not permit their records to be fo defaced; and 
that the jufticc of the cafe would be attained by 
making the 

Rule abtolute (^)fc 

(a) 4 G. a. c. 26. (y) See Chanipneys v. Hamlin^ l% £«/?, 294^ 


Blades and Another Againft ArundAle. 


l^ondajf 
“July 5ih. 


^JpRESPASS for taking goods on ift January 1813. 'WJereaflie- 

Plea not guilty. At the trial before Lord Eilenho- executed a wrib 

rough G. J., at the Middlefest fittings after Eapr term, it "ng^o^ht^houfo 

appeared that on the 24th 6f OBoher laft a writ of fi. fa., debtor’ll? 

at the fuit of one Leachy returnable on the morrOw of cawie to levy on 

his goods, Sind 

AH Soulsy was delivered to the plaintiffs, (IherifF of JMid-' Lying his hand 
^efexy) againft the goods of one Wdody indorfed to levy faying, “ i take 
87/. iJ., befides poundage, &c., on which day the plain-^ 

up his wari’ant 

in the table drawer, took the key, and went away, without leaving any pcrion in 
feiOoni and after the fi. fa. was reltiinable, but not continued, the landlord difirained the 
goods for rent: Held that the Iherilf could not maintain trelpafs againft him. 


3 B 2 


tiffs 



7ia 

1S13. 


BlaDGiS 

a^ainft 

Akvmdalb, 
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tiffs made their warrant to an officer^ who went to Woq£^ 
lodgings^ and informed him that he came to lev]r on his 
goods, but made no manual or a£lual feizure except laying 
his hand on a table and faying << I take this table/* and 
then locked up the warrant in the table-drawer, teok 
the key, and went away, without leaving any perfon in 
pofieifion. The houfe belonged to one Lipfcomhey who 
redded in it, and had let part to Wood^ and LipfcomU 
was tenant of the whole houfe to the defendant \ and 
had paid him at Chriftmas all the. rent up to that time, 
except 8/., for which fum the defendant, on the 4th of 
January 1813, diftrained and fold the goods in quef- 
uon, .which were part of the goods fo permitted by 
the £heriff*s officer to remain in W'oed^s apartment. It 
did not appear, that the writ of execution had been 
continued. It was obje£led, for the defendant, that the 
plaintiffs had no right to take the goods in execution 
without having firft fatisfied the defendant for the ar¬ 
rears of rent under the 8 Ann. c, 14., and therefore they 
could not maintain this adlion; to which it was an- 
fwered, that the defendant was not within the deferip- 
tion of landlord intended by the llatute, not being the 
immediate landlord; and fuppofing he was, that he had 
given no notice to the ffieriff. His Lordffiip directed 
a nonfuit. Whereupon, on a former day in this term. 
Holt obtained a rule niii for fetting it ahde, and he 
cited Beunet's oafe (»), and IVaring v. Dewberry {Jb)i 

Park and E. Lawes now fhewed caufe, and did not 
infill on the objection made at the trial j becaufe, ad¬ 
mitting the feizure made by the (heriff to have been 

t 

(a) %Stra.‘jZ‘i. {i) x Sin 97. 

good. 
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good, at the time, ftill, after the writ had been fufFered 
to expire, and no perfon was left in poflefTion, the 
Iheriff muft be taken to have abandoned the exeGution, 
and the goods could no longer be confidcred as remain¬ 
ing in the cuftody of the law. Confcqucntly, at the time 
when the defendant didrained, the execution could not 
operate to make the diftrefs invalid: and they cited 
Parjlow V. Cripps (a). 


1813. 


Blades • 
againji . 

ARirNDALC. 


T/je Attorney-General and Holty contra, contended that as 
it was admitted that the flierilFhad once made a good fei- 
zure, he mud be confidcred as condru£l:ively in poficflion 
at the time of the didrefs. Although the flieriff, if he con¬ 
tinued in pofTeflTion after the return of the writ againd the 
confent of Wood, might be liable to an aflion at the fuit 
of Wood, yet Wood*s confent to his continuing will make 
his poflTeflion lawful; and it is a frequent pra£lice, in¬ 
dead of renewing the writ, to allow the flicrifF to con¬ 
tinue ; and he may fell after the return of the writ 

Lord Ellenborough C. J. Admitting that the 
fheriff might have continued in pofleflion after the re¬ 
turn of the writ, the quedion here is whether by quit¬ 
ting the premifes after the feizure, and leaving no one 
in charge of the goods, he did not relinquidi the poflef¬ 
lion. If he did, I am not aware of any cafe, where, 
upon an abandonment of the pofleflion by the flierifl^, 
the goods have dill been holden to remain in the 
cudody of the law, fo as to make the party didraining 
them a trefpafler. In this cafe, what is there to (hew 
a continuance of the pofleflion after the officer who 


(tf) Com. Ftp. *04. 
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Blades 

againfl 

Ahumsale* 


made the feizure withdrew ? The locking up the writ 
in the drawer certainly cannot amount to it: therefore 
the pofleflion, as foon as the fherifF abandoned it, re¬ 
verted back to the original owner. 


Le Blanc J. I think this cafe may be determined 
on the fingle point, that the flierifF was not in pofleflion 
at the time of the diftrcfs. 


Bayley J. It is not poflible to convert the landlord 
into a trefpaiTer through the medium of a writ locked 
up in a drawer. 

Per Curiam (/i). Rule difeharged, 

(fl) J. was abfent. 


Moni'ty. Randolj. aminjl Be Li. and Another. 

>6^ 5th. 


where the 
holder of a bill 
of exchange, 
who held it in 
trud for plain’ 
tiff, fued the 
drawer, and, 
pending that 
i'uit, became 
bankrupt, and 
his aflignees 
afterwards 
brought an ac* 
tton again ft the 
drawer in the 
bankrupt*s 
name, in which 
anion, the fhe* 


j^CTION for money had and received, to which the 
defendants pleaded the general iflue. At the trial 
before Lord Ellenhorough C. J. at the London fittings 
after lafl: term it appeared, that the plaintiff, who was 
indebted to one Allder in the courfe of trade, gave 
him a bill of exchange in payment, which exceeded 
the amount of his debt by about 140/., but was pay* 
able at a diflant day, and foon afterwards put into his 
hands another bill, drawn by Dufrefne^, and accepted 
by Murrayi for 384/. 9/., without inclorfing it, and re- 


riff having been 

guilty of an efcape on mefne procefs, the aftignees recovered againft the flieriff* in an 
aflion for the efcape, damages to the amount of the bill: Held that the plaintiff 
niigln maintain money had and received againft the afligntes for the damages lb reco¬ 
vered, allowing to them the cofts and expences. Diftentient Lord EUcnlorough C. J. 


^uefte^ 
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quefted him to give him his acceptance for tlie amount 
of that, and of the balance due on the firft bill. Allder 
refufed to give his acceptance for the whole, but accepted 
for 315/. loj. 6 d, When the bill upon Murray became 
due it was dilhonored, and Allder commenced actions 
againft both Dt^rejne and Murray^ and afterwards be¬ 
came bankrupt, and a commiffion iflued againft him, 
under which the defendants were chofen aftignees. The 
defendants afterwards brought aii atftion in his name 
againft Dufrejne ; in which aflion bail having been put 
in in a wrong county, the defendants thereupon fued the 
IhcrilF for an efcape 5 the ftieriff fuffered judgment by 
default, and upon a writ of enquiry the jury gave a ver¬ 
dict for the amount of the bill of exchange on which 
Dufrefre had been arrefted. There was fome evidence 
given to fliew that the attorney for the defendants, whilft 
their aifbion was going on againft the flierift^ had in a 
converfation with the plaintiff agreed that tliey (bould be 
accountable to him for the amount of the bill, if they 
recovered in the action. It was not difputed that if the 
money recovered againft the ftieriff could be confidered 
as the produce of the bill, the plaintiff would be entitled 
to recover; but the queftion under thefe circumftances 
was, whether it could be fo confidered. His Lordftiip 
ruled, that the aftion againft the ftieriff being for a fort, 
the money recovered in it by the defendants could not be 
confidered as money recovered on the bill, and fo was 
not money had and received to the ufe of the plaintiff, 
and therefore he direded a nonfuit. A rule having been 
obtained on a former day in this term for fetting afid« 

the nonfuit, 


r^ri 


1813. 


Handoli, 

againft 

RCLU 
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Mgainji 


Park and Richardfon now ihewed caufe. They ob- 
ferved that the a£Iion againft the fherifF was for an efcape 
On mefne procefs, in which the jury were not bounds 
as upon an efcape out of execution, to give damages to 
the full amount of the debt. That is the diftin£lion be¬ 
tween a£lions for an efcape on mefne procefs, or an efcape 
in execution: and the plaintiff is not prejudiced by not 
being allowed to recover in this a^Iion, for he has his 
remedy, ift, by trover againft the defendants if they 
withhold the bill, and afterwards by acSiion on the bill 
itfelf} and this recovery againft the fherilF could not be 
pleaded in bar to fuch a£lion. If it fliould be alked 
whether the afiignees, after having recovered the amount 
of the bill againft the flicrilT for the tort, might ftill re¬ 
cover againft Dufrefne ; it may be anfwered that it feems 
they might, becaufe the former recovery for the default 
of the fherifF was collateral to the debt, and entirely 
.matter of damages. In Bonafous v. Walker {a) Bullet J. 
Fiid, that “ at common law an a6lion on the cafe only, 
lay againft the flierift* or gaoler for an efcape, in which 
cafe the creditor might recover damages for the officer’s 
mifeonduB s but ftill he had a right to recover the debt 
« againft the original debtor. But tlie ftatutes gave an 
** adlion of debt againft the fherifF or gaoler to recover at 
once the fum for which the prifoner was charged iu 
« execution^ Now, this being an action for an efcape 
. from mefne procefs, the ftatutes do not apply : it is only 
an a£llon at common law, and the damages given are for 
. the; mifcondu£l of the officer, and not in fatisfa<ftion of 
. the debt; and -therefore they cannot be confidered as 
money had and received to the ufe of the plaintiff. It is 

(tf) z T. R. 119. 


a com- 
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a compenfation to the aflignees for the injury fuftained by 
them, not by the plaintiff, between whom there is not 
any privity 5 and the aflignees are accountable for the 
amount to the whole body of creditors. It is true that 
the aflignees, according to Alexander v. Macauley (a), 
were bound to fliew that fomething was due upon the 
bill, but flill the debt due on the bill was not the caufc 
of a£lion, but the injury arifing to them from the delay 
occafioned by the efcape. As to the converfation of the 
defendants’ attorney, fuppofing it amounted to an agree¬ 
ment, it was not fuch an agreement as was within the 
fcope of his authority to make, and therefore will iK)t 
vary the queftion. 

The Attorney^General and Marryatj contra, faid, that 
the a^lion for money had and received was an equitable 
a^lion ; that as it was not denied that the plaintiff might 
have brought trover againfl the defendants for this bill, 
if they had withholden it, fo now when they have re¬ 
ceived the fruits of the bill it cannot be denied that 
he is at liberty to waive the tort, and inftead of trover, 
to fue for money had and received. If the plaintiff can¬ 
not recover in this form of a£Iion, the confeqiience will 
be that the defendants will be enabled to retain in their 
hands a large fum of money, to which they have no claim 
or color of right. The bankrupt held this bill as truftee 
for the plaintiff, and if he had recovered upon it, he 
would have been compellable in equity to account with 
the plaintiff. Suppofe the money had been paid into the 
bankrupt’s hands for the honour of Dufrefne^ co-uld he 
have retained it ? If not, what difference does it make 


( a ) 4r.ie. 6x1. 


in 
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In point of law, that inftead of being paid for the ho¬ 
nour of Dufrefne it was paid by the IhcrifF ? Kitchin v. 
Campbell (a) fhews, that wherever a party receives the 
produce of property belonging to another, the law fup- 
pofes him to have received it for the ufe of the perfon 
whofe property it is, and that he may wave the tort 
and bring money had and received for it. And by the 
fame cafe it appears that a recovery again ft the defen¬ 
dants in this a£lion, will be a bar to any future a^lion 
by the plaintiff on the fame bill. There are many in- 
ftances where payment by another is held to be equi¬ 
valent to payment by the party himfelf, as payment by 
the bail, or by a (heriff to relieve himfelf from an at¬ 
tachment. Here the damages recovered were the fruits 
of the bill, which bill, it is admitted, belonged to the 
plaintiff. 


Lord Ellenjborough C. J. After the fulleft confi- 
deration of this cafe, I confefs that I ftill retain my 
original opinion, that the fum of money which the 
afligntfes of Allder have recovered in the action of tort 
againll the ftieriff, is not a fum to which the plaintiff 
Randoll is privy, fo as to be in a fituation to maintain 
an action at law, to recover it from the aflignees. It is 
true that this court is much in the habit of exercifing 
a very ufeful jurifdi6lion by ftaying proceedings in cafes 
where the money has been paid over by the bail 5 and 
that is done upon application to the equitable jurifdic- 
tion of the court. But I cannot help thinking that there 
is great convenience in maintaining the fimplicity of 
fuits. If the money recovered by the affignccs againft 


(<) zWilf zo^. 


the 



m THE Fifty-third Year of GEORGE III. 


719 


the flierifr, which was recovered againO: him for his 
delinquency in an a^lion brought by them on this bill, 
which bill was dcpofitcd with the bankrupt, before his 
bankruptcy, and afterwards came into their hands, is 
money had and received to the ufc of the plaintiff, then 
if the bill had been taken by force from the perfon in 
whofe hands it was dcpofitcd, and ho had brought tref- 
pafs for it, and recovered againll the trefpaflcr damages 
combining the perfonal injury and the lofs of property, 

J am not prepared to fay that fuch damages might not 
alfo be money had and received to the plaintiff’s ufc. 
But it may be faid the two cafes are not alike, becaufc 
here the damages were limited by the amount of the 
bill: but that I deny, for here the jury, if they thought 
that not the meafure of damages, might alfo have given 
damages for the tort under all its circumftances and 
aggravations. I am at a lofs then how to look into the 
minds of the jury, and to decompound their verdi^f, 
and pronounce how much they gave for lofs or delay 
of remedy, and how much in payment of the bill. 
Without the means of determining this, I cannot fee 
what damages can be faid to be money recovered 
to the ufe of the perfon who depofited the bill, and 
more efpecially if, as it has been faid, the party ftill has 
his remedy by trover or ion on the bill. Neither do 
I think that the agreement of the defendants* attorney 
carries the cafe any further: an attorney may bind his 
client as to putting in bail and all tlie ordinary pro¬ 
ceedings of a caufe ; but had he a right in this cafe to 
undertake for the defendants that they fiiould be liable 
to pay over ail the money they (Kould recover, without 
being recouped any of their expenceg. It does not 
appear that any refervation of that fort was ftipulated 

for, 
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for, and therefore it was an agreement burthenfome to 
his clients. It may be faid that it is incident to fuch an 
agreement that they fhould be recouped, but I cannot in¬ 
fer that, when the whole extent of the agreement is dated. 
It feems to me then that in a cafe where we cannot 
define how much damages were given for the delay and 
Other collateral confequences, we cannot pronounce the 
defendants to be trudees for the plaintiff in the verdi£l 
which they recovered againd the fheriff, fo as to entitle 
him to this a^fion. I do not mean to fay that in a 
court of equity they may not be compellable to pay over 
this money, but that will be after rcimburfing them- 
felves all cods and expences. At the fame time I would 
not be underdood to be delirous of abridging that ufeful 
form of action for money had and received in cafes 
where money is paid over for a third perfon, or where 
he is beneficially entitled to it; but here, unlefs we 
could fereen and filter the verdift, and appropriate fo 
much on account of damages, and fo much for tlic 
debt, I am afraid we cannot determine fpecifically to 
what amount the defendants are to be confidered as 
trudees who have received money to the ufe of the 
plaintiff. 

Le Blanc JF. It has not been dlfputed at the bar that 
if Allder or his aflignees had recovered on the bill againd 
a party to the bill, the money might have been re¬ 
covered from them, who had no right to the bill, by the 
plaintiff, who was entitled to it. In my view of this 
cafe, I think we may determine in favour of the plaintiff 
without breaking in upon any rule of law that has been 
adopted for maintaining didin£l the forms of a<!l:ions. I 
think wc are at liberty to confidcr the aO:ion againd the 

a fheriff 
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iherifF as a continuation of the original aaion, fo as to 
give the plaintiff the fruit of it, efpecially where we 
cannot but obferve that the damages given againft the 
fheriff are the precife amount of the debt due to the 
original party. Allder and his affignees are the fame, 
and could only recover againft the fheriff by way of 
damages for the injury fuftained by them from the 
delay caufed in their obtaining the money due on the 
bill 5 but if the bill did not belong to them but to fome 
one elfe, they are not really injured by the delay. With 
refpea: to their cofts, I fliould think the plaintiff would 
not be entitled to recover in this a<ftion without making 
an allowance for them, becaufe he muft have incurred 
cofts ; but if we are to hold the forms of a£f ions to be fo 
ftrieft, as to determine that the plaintiff is not entitled 
to this money, becaufe the defendants recovered it 
from the ftieriff in an a<ftion of tort, we ftiall be 
compelled to hold the fame language w&rc the money 
has been paid by the flieriff under an attachment, or 
to avoid an attachment: but could it be contended 
that an a£tion for money had and received would not 
lie, becaufe the money was paid to prevent an a<ftion 
of tort ? There is great convenience in allowing the 
money to be recovered in this form of a6lion, and in 
confidering it as a payment in fatisfa£lion, in order to 
avoid a multiplicity of fuits. It may favc an aftion of 
trover and other circuitous modes of a^llon. The 
ground therefore of my decifion is, that though this 
money was recovered from the fheriff in the {hape of 
damages in an action for his mlfcondu£f, yet that was 
the means by which the defendants obtained the fruit of 
the original a£lion, to which they were not entitled 
for their own benefit, but for the benefit of the 

plaintiff. 
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i8x3. plaintiff. I fhould therefore wifh to have this cafe i:e<^ 
' confidered. 

Randoll 

ogainji 

Batley J. It feems to me that the plaintiff is en¬ 
titled to recover. 1 difclaim all idea of confounding the 
diftindlion between courts of law and equity. A plain¬ 
tiff here muft undoubtedly fucceed upon legal principles 
alone> and unlefs it appeared to me that this plamtiff 
could fo fucceed, I fhould be indifpofed to permit the 
action. H6re Allder held the bill as truftee for the 
plaintiff, and had no right to fue upon it, except as 
agent for the plaintiff 5 if the bill had been paid to him 
it would have been for the plaintiff’s benefit, and Allder*s 
affignees flood in the fame fituation. Under thefe cir- 
cumilances they commence an action againfl Dufrefney 
in Allder*^ name ; the fheriff is guilty of an efcape in 
that a<5lion, which entitles them to another a£lion againfl 
the fheriff. But on what ground were they fo entitled ? 
Not on the ground of being entitled in their own right \ 
nor in right of Allder as principal, for no debt was due 
to him from Dufrefne in that chara£ler \ but the only 
ground of a6lion was, their having been prevented from 
recovering what was due to the plaintiff. If the de¬ 
fendants had not fhewn that fomething was due upon 
the bill, they would have been non-fuited in their adlion 
againfl the fheriff. I agree that in that a^Iion the jury 
were not bound to give damages to the amount of the 
debt, but it has ilways flruck me that they were war¬ 
ranted in doing fo. I fhould have great difficulty in 
faying idxaX. Allder or his affignees could have recovered 
beyond the amount of the debt, with interefl and cofls, 
more efpecially where they only fued as truflees; for 
this is an a£lion for fatisfa£lion, not for vindidlive 

damages. 
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damages* The (herifF is bound to put the party in the 
fame fituation in which he would have been had it not 
been for the cfcape ; and can that extend to more than 
the payment of debt and cofts ? When I fee therefore 
that the jury have given a fum greatly exceeding the 
cofts, muft I not attribute fome part of it to the debt ? 
There is no colour for the affignees v^ithholding the 
debt; it could only be recovered as a debt loft to them, 
and it fliall not be permitted to them afterwards to turn 
round and fay that it is only damages for the delay in 
recovering the debt. It feems to me alfo that the re¬ 
covery againft the fheriff would be a bar to any future 
action in Alider^s name againft Dufrefne upon the bill. 
Suppofe then the plaintifF, inftead of Alldery had re¬ 
covered againft the flieriff, and hereafter fliould bring an 
adfion upon the bill againft Dufrefne^ would it not be 
a defence for him to ftate that the plainti/F had already 
received the whole amount from the Iheriff; I think it 
would. Then what difference docs it make that here 
the a^ipn was by Allder and his affignees, Dufnfne 
would (till have an equal right to anfwer, that the whole 
amount of the bill had been received from the flieriff, by 
the affignees, as truftees for the plaintiff. I am of 
opinion therefore that without violating any rule of law 
the plaintiff may be permitted to maintain this a£fion. 
I do not fay that he is entitled to the whole fum which 

the defendants recovered from the flieriff, for I think 
* 

they have a right to retain their fexpences in that fuit 5 
but the plaintiff is entitled to the balance. 

*l?€r Curiam (a). Rule abfolute. 
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Mondayt ' 
’July 5 th. 


Cohen againft Armstrong. 


Replication to a 
plea of infancy, 
that defendant, 
flncc the mak¬ 
ing of the pro- 
miies, attained 
aT, and that 
before the ex¬ 
hibiting of the 
bill he ratified 
and confirmed 
the promifes, is 
good after ver- 
diO, though it 
omit to allege 
that he ratified 
and confirmed 
after he came 
of age. 


JNDEBITATUS aflumpfit for goods fold and deli- 
vered. Plea, infancy. Replication, though true it 
is that the defendant at the time of making the promifes 
in the declaration was within the age of 21, as the de¬ 
fendant hath in his plea alleged, yet the plaintiflF fays, that 
tlie defendant hath fince the, making of the faid promifes 
attained the age of 21, and that before the exhibiting of the 
bill of the plaintiff, to wit, on the ift of January 1813, 
at, &c., he the defendant aifented to and then and there 
ratified and confirmed the faid feveral promifes, and each 
and every of them. Rejoinder, that the defendant did 
not affent to, ratify, or confirm the faid feveral promifes 
in manner and form as the plaintiff in his replication 
hath alleged. Verdi^f for the plaintiff. It was moved 
in arreft of judgment on an exception taken to the re¬ 
plication, becaufe it only alleged that the defendant rati¬ 
fied the promifes before the exhibiting the bill, but 
omitted to ftate that he ratified them after he came of 
age. 


The Attorney-General and Comyn fliewed caufe, and 
contended that however good the exception might have 
been upon fpetial demurrer, or after judgment by default, 
it was cured by verdif^ 5 and they cited Wine v. Ware (a)y 
and I Williams* Sound, 228. ; for after verdict it {hall 

r 

be intended that every thing was proved, which was ne- 
ceflary to make good the defe^live ^allegation, if it be 

(<») X Sidf, 15. 

defective; 
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defediive} and therefore that it was proved, if it were 1813. 
neceflary, that the defendant ratified after he 'vi’'as of age. ■ 

But it fcems from the cafe of Borthwick v. Carruthers (a) ^gainft 
that if it had been fo alleged in the replication, it would ^****^*®**®' 
have been unneceflary to prove it; confequently it cannot 
be neceflary to allege it. 

Pari and Reader^ contra, denied that Borthwick v. 

Carruthers was an authority to fliew that the replication 
need not allege that the defendant ratified after he came 
of age, for there it did fo allege ;. and as far as it was in 
point, they faid it was againfl the intendment that the 
plaintiff proved at the trial that the defendant was of age, 
becaufe there it was held not to be neceffary. 

Lord Ellenborough C. J. This form of replication 
that the defendant ratified and confirmed the promife, is 
not according to the old form : I remember it ufed to be 
formerly that he promifed after he became of age. 

And, ftri£lly fpeaking, that is the more correft form; 
for no perfon ever ratifies in words his former promife, 
but he makes a new promife. To fay that he ratified is 
an artificial inference from the fadl: it is not a ratifica¬ 
tion unlefs done animo ratificandi; whereas it is in gene¬ 
ral only a new promife to pay. I think however this 
replication may be fupported. Ratification and con¬ 
firmation me-an fomething more than merely repeating 
the promife; and the jury have found that the defendant 
has ratified. What does that mean ? It furely means 
that he rendered valid what was before done; and how 
could that be except by a valid a£I, which a6: would have 


VoL. I. 
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COHEV 

gj^einft 

Armshiono. 


^Tuefd^, 
July 6th. 


A natural-born 
Jubjcft of this 
c juntry, domi¬ 
ciled in a fo¬ 
reign country 
in amity with 
this, may law¬ 
fully exercife 
the privileges 
«jf a fuhjeft of 
the country, 
where he is do¬ 
miciled to trade 
with another 
coutiliy in ho{^ 
lilily with this; 
therefore where 
plaintilF, a Br^ 
tiJliAiOtn fnbjeft 
domiciled in 
Americat ctTcft- 
ed a policy of 
alTurance on 
Ihip, freight, 
and goods, at 
Sind Irom Kfr- 
giiiiu to any 
ports in the 
Baltic^ and the 
Ihip was cap¬ 
tured in her 
way to Rlfmsur^ 
in Dnntiori, 
Denmark being 
in amity with < 
titled to rtcovti 


been invalid^ if he was then an infant. If the replica* 
tion had alleged merely that he repeated the promife, it 
might have been different j but it alleges that he rati¬ 
fied \ and I think that will do. 

Per Curiam (a). Rule difeharged. 

(«) Damfier], was abfent. 


John Bell againji Reid. 

Bell and Others againji Buller. 

firfl of thefe two a£l:ions was upon a policy of 
infurance, effected on the 13th of May 1810, by 
William and John Bell and Co. (which was deferibed as 
the ufual ftyle and firm of the perfons refiding in Great 
Britain, who received the order for and effected the 
policy,) on the fhip Imogene, valued at 4500/., and on 
freight valued at 2850/., at and from Virginia to her 
port or ports of difeharge in the United Kingdom, or 

Ip 

any port or ports, place or places, in the Baltic, &c. with 
leave (inter alia) to touch at all ports, places, and iflands, 
for any purpofes whatfoever, and fail to, and touch 
and flay at, any ports or places whatfoever, and to 
wait for information off any ports or places, &c^ 
The interefl was averred to be in the plaintiff John 
Bdlf and the lofs to be by hoflile capture. 

At the trial before Lord Ellenborough C. J,, at the 
London fittings 2St^t Mtchaelmar term 1811, it appeared 
in evidence that the fhip failed on the voyage in queilion 

iKCiUai but at war with this country: Held that the plainliff was cn- 
r. 
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with a cargo of tobacco on the 25th oi, February 1840, 
and that the captain, having previoully received in- 
ilru<S):ions to wait off Falmouth for orders from the 
lioufe of William and John Bell and Co. in hondon^ as 
to the lliip’s port of difcharge and ultimate deflination, 
arrived off that port the latter end of March y and while 
laying on and off, received written inltruftions, dated 
on the 24th of that month, from the houfe of William 
and John Bell and Co., to proceed to Gothenhurgy and 
there place himfelf under the dire^ions of T* M^Nae^ 
their agent. The ftiip accordingly proceeded, and ar¬ 
rived at Gothenburg on the 14th of Aprily and there 
received inftruflions in the firft inftance from M^Nae 
to proceed to Stralfundy a Swedi/k port 5 but before the 
Ihip failed, M^Nae having received further inftru£lions 
from Beajley (a)y who was one of the partners in the 
Ztondon houfe of William and John Bell and Co., but 
was thdn refiding at Hamburghy directed the captain to 
call at Elftneur or Nyberg (as the wind might favour 
him) Danijh ports, for further orders from Beajley. On 
fhe 2 2d of April the Imogene left Gothenburg on her way 
to Elftneur for orders, and on the next day was cap¬ 
tured in the Baltic by a DaniJlj privateer from Elftneury 
carried into Copenhagen and ultimately condemned there, 
by a fentence pronounced in the prize court there, as 
engaged in commerce of a hoftile charaaer. It further 
appeared that John Belly the plaintiff, was a Britiffj^ 
born fubjea, but had been refident and domiciled in 
the United States of America for upwards of 20 years, 
and had become a citizen of thofe States: that he was 

(«) It did not appear in evidence whether Seafley was a Briiilb or 
Ajr.ericarti but he w*» now faid to be an Amerka/t, 
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1813. a partner in the houfe of William and John Bell and Co., 

.. of London^ of which houfe Beajley alfo was a partner, 

ajiainjl who lyas then rcfiding at Hamburgh, That at the time 
of the infurance and down to the capture of the veffel 
Ameriea was in amity with Great Brltainy Sivedeny and 
Denmark ; and Great Britain was in amity with Siveden, 
but at war with Denmark : and this the captain knew. 
The fhip had no Britijb licence to trade with or go' to 
an enemy’s port. It was therefore objected at the trial 
that this ihip, owned by John Belly a Britijh fubjcdl, 
though domiciled in Americuy could not lawfully go to 
an enemy’s port to call for ordersy without a licence from 
the crown, but that fuch going was illegal and avoided 
the infurance. 

. The fecond affion was brought by John Bell and others 
upon another policy on the goods loaded on board the 
fame ihip Imogene, and the proof in this cafe was the 
fame as in the firft, with the addition of a letter of the 
13th of April 1810 from Beajley at Hamburgh to his 
partner Wm. Bell in Londony which was olFercd by the 
defendant in proof that the ihip with her cargo had been 
ordered to proceed to Elfineur or Nyberg in Denmarky not 
merely for the purpofe of receiving orders there as to her 
future dedination, but for the purpofe of trading or dif- 
pofing of her cargo there, if an advantageous opportunity 
(hould occur. The letter was as follows: 

“ Hamburght 13th 1810. 

By the mail of to-day I write to Mr. M^Nae to fend 
the Marsy and the Imogency or Georgia Plantery whichever 

arrives, firft, provided he cannot fell immediately at Got^ 

% 

tenburgy to Elfineur or Nyberg for my orders : once there, 
I have but little doubt lliall be able to difpofe of the 
cargoes deliverable in fome of the Baltic ports very ad- 

I ' vantageoufly. 
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Yantageoufly. A cargo was fold that way the other day 1813. 
at 50 grotes; alfo the tobacco; we muft not flatter our- BbiT" 

felves with making much on it,” &c. (Signed R, G. aj^ainft 

Beajley») The objeftion taken upo^ this evidence was, 
that the going to Elftneur for the purpofe of tradings was 
illegal, and avoided the infurance. ^ The plaintiffs how¬ 
ever in both thefe a€lions took a verdict for the amount 
of the defendants' fubferiptions, his Lordfhip referving 
to the defendants the benefit of thefe objedfions upon a 
motion. A rule nifi was accordingly obtained in both 
a6^ions in Hilary term 1812 ; againft which, in the fol¬ 
lowing Eajler term, The Attorney-Generali {Gibbs^) Park^ 
and J. W. Warren fhewed caufe, and Garrow, Holroyd, 
and Scarlett were heard in fupport of them. The cafes 
then cited, except the cafe of M^Conml v. HeBor{a)y 
were afterwards mentioned and commented on by the 
Court in giving judgment; in which judgment will alfo 
be found the principal arguments ufed at the bar. The 
Court took time to confider. 

Lord Ellenborough C. J. on this day delivered the 
judgment of the Court ^n fubftance as follows. This was 
a motion for leave to enter a nonfuit in an aaion againft 
an underwriter upon a policy of affurance on fhip and 
freight on the Imogene, (and there was alfo a policy on the 
goods, the fubjea of another aaion) at and from Ftrgmta 
to her port or ports of difeharge in the United Kingdom, 
or any port or ports in the Baltic. The intereft was averred 
in John Bell of Americay and tlie lofs was by capture. The 
fhip after arriving and lying oS Falmouth, received orders 
to go to GoUenhurgy where fhe arrived on the 14th of 

(if) Pull.xil. 
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April 1810, and was proceeding thence to Mlfitteuri W hos¬ 
tile port, to get further in{lru£tions, when flie was cap¬ 
tured by a Danijh (hip. 'Die (hip had received orders at 
GstUnburg to go to Elfmeur for further orders from Beajleyf 
who was one of the houfe of Wm. Bell and Company. The 
captain knew that Elfineur was a hoftile port. It did not 
appear that W, Belly the partner refident in England^ 
was a partner in the houfe in America, A verdicJi was 
taken for the plaintiff, with liberty to move for a non- 
fuit, upon the point whether failing to Elftneury a 
hoftile port, for orders was illegal. The cafe was ar¬ 
gued, and has been the fubje£l of long and deliberate 
confideration with us. The queftion is, whether a 
natural-born fubje£l: of his majefty domiciled in a 
lieutral country, fuch as the United States of America 

then were, can, in refpe£l of fuch his domicile, be 
entitled to enjoy the commercial benefits and privileges 
belonging to the citizens of that country, and be exempt 
from the difabilities and reftraints attaching on a natural- 
born fubjeft of this country. In general it may be 
confidcred as illegal to touch at a hoftile port in the 
courfe of the voyage. In Dr. Edwards's Admiralty 
Cafes, p. 42. it is laid down by Sir Wm. Scott " that 
there is no rule more clearly eftublifhed in principle, 
than that the port of deftination being an interdicted 
port, is the port of delivery of the cargo 5” which, as 
I underftand it, means that tlie cargo muft be prefumed 
to be deftined thither for the purpofe of illegal trade. 
And Sir Wm, Scott adds, “ that it is impoffible to relax 
that principle ; if it were once admitted that a (hip may 
enter an interdi£led port to fupply herfelf with water, 
or on any other pretence, a door would be opened to 
all forts of fraud without the poffibility of preventing 

them.” 
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them.” Afluming then on general principles of rea- 
fon and political convenience, that all intercourfe 
with the ports of an enemy is illegal, for what 
purpofe foever it may^ be, the queftion here is whether 
fuch rcfort in the cafe of a natural-born fubjedt domi¬ 
ciled in a neutral country Hands upon a different 
principle. The cafe of Scott v. Schwartz^ ComytCs Rep, 
677. is the firft cafe where a queftion of domicile arofe. 
That was a queftion whether the maftcr and three- 
fourths of the mariners, who had come from Riga in 
Ritjfm, could be confidercd as of the country from 
whence the fhip came, fome of them having been bom 
out of the dominions of Rirff/a, but being refident there. 
The Lord Chief Baron Comyn, in a mod: learned judg¬ 
ment, in which he confidered the law of domicile with 


reference to the navigation a<ft very much at large, de¬ 
clared himfelf of opinion that they were men of that 
country within the intent of the navigation slO:, The 
next cafe as to how far a Britijb’horn fubjedl domiciled 
in the United States of America could be confidered as 
a citizen of America for the purpofes of commerce, fa 
as to partake in the trade to the EnJ} Indies, by virtue 
of the treaty, in which the w'ords are that the citi¬ 
zens of the United States may trade between the faid 
territories and the faid United States,” was the cafe of 
Wi/fonv. Marrynt, 8 7 ’. 72 . 31-, which came on after¬ 
wards in error, i Bof. ^ Pul 43®* Lord Kenyon and 
the reft of the Court of King’s Bench w'ere of opinion 
that as Collett was a citizen of this country by birth, he 
could not throw off his allegiance to this country, but 
that he was alfo a citizen of Amenca for the purpofes of 
commerce, it being found that he had been adopted as 
a citizen of that country; and the circumftance of his 

3 C 4 
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Bslz. 

araittji 

KtlD. 


being a natural-boni fubje£l: here could not deprive him 
of die advantages of being a citizen of that country. 
In Bof. ^ PulL EyreC,J, faid, “Upon what autho¬ 
rity is it faid that a natural-born fubje£l of the king 

fliall not trade to die Eaji Indies^ though he is an 

♦ 

adopted fubje£t of another country, whofe fubje£l:s in 
general are allowed to trade to the Eaft Indies ? Shall it 
be enough to fay the reft of the king’s fubje^ls are not 
allowed to trade to the Eaji Indiesy and therefore you 
being the king’s fubjedl ftiall not ? He will anfwer, I 
have a privilege which the reft of the king’s fubje^f s have 
not. I am the king’s fubjeiSl, but I am alfo the fub- 
je 61 : of the United States, and Great Britain has granted 
to the fubjeAs of the United States that they may trade. 
He may add, I have violated no law of my parent ftate 
in procuring myfelf to be received a fubjc£f of the 
United States. She encourages the praftice, for Ihe 
herfelf adopts the fubjefts of other ftates.” But this 
cafe as well as that of Scott v. SchwartZy it has been 
truly faid, neither exprefsly nor necelTarily eftablifh 
more than this, that for ordinary commercial purpofes, 
and the general objefts of trade, a BritiJhAyoxn fubje^k 
is capable of becoming the adopted fubje£l; of another 
ftate, fo as to enjoy the privileges of commerce allowed 
to that ftate. But when a war breaks out with the pa¬ 
rent ftate, it is faid that natural allegiance requires that 
he muft abftain from any which is contrary to the 
intercfts of the parent ftate ; that trading with an enemy 
is an a£t of that defcription, aftbrding aid and comfort 
to the enemy, and fuch trading, though not of a hoftile 
nature, may be the means of carrying on a treafonable 
intercourfe with the enemy. And the fame reafon 
extends to the natural-born fubje£);s of any other ftate 

who 
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who have become the adopted fubje£is of our own 
country, if their parent ftate become engaged in hofti- 
lities. Whether thefe confequences have or have not in 
them fo much probable danger as to require reft:ri£l;ion 
is a queftion of political expediency well worthy per¬ 
haps the attention of the legiflature. In the, mean 
time we cannot help remarking that the trading with 
an enemy by a natural-born fubje£f has, under certain 
qualifications, been recognized, as appears by the cafe 
of the Elizabeth cited in Potts y, Bell^ 8 T,R, 
before Sir Thomas Denifon and another common law 
Judge, where the goods which had been taken as coming 
from an enemy’s port were reftored to a ^riVj/X-bom 
fubje^I, who was eftabliftied in a foreign country. 
Upon inquiry I fiiud that a cafe has occurred at the 
Cockpit, before the prefent Matter of the Rolls, in 
which precifely the fame point was decided, and in 
which his Honour concurred. Contemplating thefe 
uniform authorities, according to which a trading with 
an enemy by a -SnV^-born fubjedl domiciled abroad, has 
been regarded as innocent, and entitled to proteftion from 
condemnation 5 it is impoflible for us upon this occa- 
fion to hold that thefe cafes were not well decided. 
This is only a motion for a nonfuit, and therefore rc- 
ferving to any one of us to confider this quettion if it 
fhould be prefented to us in a more folemn form for our 
decifion, we think that this rule for a nonfuit ought 
to be difeharged. 

There is a like rule pending in Bell and Others y. 
Buller, 
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1813. 


Tue/dof, 

July 6thi 

A certiorari to 
xemove an 
order of fcfTIons 
confirming an 
order of re¬ 
moval, fubjitin; 
to a cafe to be 
Aated, mufl be 
applied for 
■within fix ca¬ 
lendar months 
after making 
the order of 
feflions, and 
not within fix 
miinths after 
feitling the 
cafe. 


The Kino againjl The Juftices of Sussex. 

ly QTLT renewed his application for a certiorari in 
this cafe (a), the fix days notice having, fince the 
former rule was difeharged, been given to the juitices, 
as required by flat. 13 G. 2. c. 18./5. He urged as 
an excufe for the latcncfs of the application that the 
cafe had not been finally fettled till the Epiphany feffioriS, 
before which time the parties could not come to the 
Court for the removal of the order; and the delay in 
fettling the cafe was attributable entirely to the other fide. 
Admitting in general that the fix months would run from 
the time when the order of fclfions was made, which in 
this cafe was at the Michaelmas feffipns, ftill the above 
circumftances took it out of the general rule. He cited 
Rex V. Winpennyy 34 G. i . where a fimilar application for 
removing an order for the maintenance of a baftard child 
was made after the fix months, and allowed. 


Lord Ellekborough C. J. The ftatute exprefsly 
requires that the certiorari (hall be applied for within 
fix calendar months after order made; and I think it 
will be attended with beneficial confequences if we put 
a ftrifl interpretation upon, this claufe ; as it will have a 
tendency to accelerate the fettling of cafes which are in¬ 
tended to be brought up for our revifion. 

Batley h In ftri£l:nefs the cafe ought to have been 
fettled at the Michaelmas feflions, fedente curid. 

Per Curiamy Rule refufed. 


(o) Sec ante, p. 631. 
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Tidmarsh againfi Grover* 

^^CTION by the indorfee againft the acceptor of a 
bill of exchange. At the trial before Lor 4 Elleti- 
borough C. J. at the London fittings after Eajler term, it 
appeared that the bill was originally accepted by the 
defendant, payable at Bloxam*^ and Co., with whom the 
defendant then kept cafh. The drawer of the bill kept 
it in his hands three or four years after the acceptance, 
and then indorfed it to the plaintiff for a valuable con- 
fideration, at which time he erafed the name of Bloxam 
and Co. and inferted that of Efdaile and Co. in lieu of 
it, without the knowledge or confent of the defendant. 
The houfe of Bloxam and Co. jiad failed in the interval 
between the acceptance of the bill, and the above altera¬ 
tion made upon it. Under thefe circumftances it was 
contended that the defendant was difcharged by the al¬ 
teration, and Rex v. Treble (a) was cited. His Lord- 
{liip referved the point, and the plaintiff recovered a 
verdi<a; and on a former day in this term a rule nili was 
obtained for entering a nonfuit. 


Tue/day^ 

July 6tl). 

Where the 
drawer of a Wll 
of exchangee, 
accepted pay¬ 
able at B. and 
Co.’s; after 
keeping it three 
or four years 
indorfed it to 
phriRtiff, eraf- 
ing the name 
ot B. and Co., 
and i'ubditiiting 
E. and Co. 
without the 
knowledge of 
the acceptor, 

B. and Co. 
having failed 
fincc the ac¬ 
ceptance : 

Held that 
plaintiff oould 
not recover 
againlt the 
acceptor. 


Park and Reader now fbewed caufe, and tliftinguiihed 
this cafe from Rex v. Treble^ and Saunderfon v, Bowes (<&), 
in which it was decided that the place of payment was a 
material part of the inftrument, inafmuch as thofe were 
cafes of promiffory notes, where the place of payment 
was in the body of the inftrument. But in Fenton v. 
Goundry (r), which was the cafe of a bill of exchange, 

{h) 14 Eaftt 500. (e) 13 Eafi^ 459. 


{<») % 7 aun. 3*8. 


the 
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the Court held the place of payment to be immaterial. 
If the acceptance had been in blank, the infertion of a< 
place where the bill was to be paid would not have made 
it void, Trapp v. Spearman ( a ), and Marfon v. Tetit {by, and 
what difference is there in effeft between inferring a place 
where none before exifted, and altering one which did 
exift. So in KerJhavj v. Cos {c) Le Blanc J. ruled that the 
infertion of the words ‘‘ or order” did not vitiate the bill. 

The AttorneyGetieral contra, argued that Trapp v. 
Spearman^ and Marfon v. Petit were not authorities to go¬ 
vern this cafey becaufe there the infertion of the place of 
payment after acceptance was only by way of memoran¬ 
dum 5 and that was the ground on which thofe cafes pro¬ 
ceeded, though it was not fo dated in the note of them. 

Lord Ellenborough C. J. If nothing more appeared 
than what appears by the note of Marfon v. Petite I 
(hould fay that cafe was wrongly decided, as at prefent 
advifed, but probably it was as fuggeftedby The Attorney- 
General not written immediately under the acceptance, but 
only a memorandum where to find the money when the 
bill became due. Here if the alteration led to no other 
confequence than this, that the holder might have pro- 
teded the bill for nonpayment at a place where the ac¬ 
ceptor bad never made it payable, and thereby put the 
party to an additional expence, that would be a fufficient 
objedrion. But it goes further, and caufes the bill to 
carry with it the appearance of folvency by being dire^^ed 
to Efdaile and Co., a folvent houfe, indead of Blosham 
and Co., an infolvent one: it purports to be an autho- 

( 5 ) I Camp, N,P. C. 8z. n. 

rity 


(o) 3 F/p, N,P.C.S 1 , 
{£) 3 P/p. N.P.C. 146. 
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rity to the other houfe to pay the bill, and if that houfe 
had chofen fo to underftand it, and had paid the bill, 
the confequence would be that the acceptor might have 
become liable to an action at their fuit. It therefore 
holds out a falfe colour to the holder, and like wife 
varies the contrail of the acceptor by fuperadding an 
order upon another houfe to pay the bill, and therefore 
it feems to me to be a material alteration. 


7i7 
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againfi 
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Le Blanc J. The alteration materially varies the 
contradb of the party who accepted. It fuperadds a re- 
fponfibility being in the nature of a rcquelt by the ac¬ 
ceptor to the other houfe to pay the bill. And not- 
'withftanding the holder of the bill was not bound 
to go thither to demand payment, ftill he might go 
thither, and if he had gone, and the bill had been re- 
fufed payment, he might have protefted it for non-pay¬ 
ment. In Kerjhaiv v. Cox the alteration was with the 
confent of the defendant, and to correft a mfflake in fur¬ 
therance of the original intention of the parties. 

Bayley J. I am alfo of opinion that the alteration 
varies the refponfibily of the party. Very poflibly the 
words written by the drawer under the acceptor’s name, 
in Marfon v. Petit were written in fuch a manner as to 
(hew that they were merely inferted as a memorandum, 
and no part of the acceptance. If this alteration be good 
I do not fee why an alteration to any diftant place 
would not be equally good. 

Dampier j. I concur in opinion with the reft of the 
Court. The cafe of Fenton v. Goundry only decided that 
the holder need not go to the place ; but he may go, and 
that is a fufficient objection to this alteration. 

Rule abfolute. 
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In an a^ion for 
goods (bid to 
an infant* the 
iiTae being nf 
ecjfarici^ if any 
part of the ar¬ 
ticles proved to 
have been fur- • 
niihed to the 
defendant may 
fall within the 
defcription of 
neceflaries* the 
evidence ought 
to be left to the 
jury. 


Maddox and Another againft Miller. 

^SSUMPSIT for goods fold and delivered. Plea, 
infancy. Replication, necefi^ries. 

At the trial before Bayhy J., at the lail aifizes for the 
city of Worcejler^ it appeared in evidence that the plain¬ 
tiffs were tailors at Woreefier^ and had furniihied the de¬ 
fendant with clothes. The defendant, at the time of 

a 

the delivery of the clothes, was under age, but lived 
apart from his father in the employ of a confiderable 
barge owner, ^tJ^ourport^on-Severttf and had fince be¬ 
come a lieutenant in the North Gkucejier militia. His 
father was a clergyman in Glouajierjbire^ about 20 miles 
from Worcejlery with an income of 700/. per annum, 
having four daughters and two fons, of whom the de¬ 
fendant was the youngeft, all dependant upon him for 
fupport. In Augujl 1809 the defendant firft employed 
the plaintiffs, and between that time and iHio his 
bill for clothes amounted to 18/. 2x. 6 d. On the 27th 
September 1810 he paid 15/. in part of the then debt, 
which left a balance of 3/. 2/. 6 d, due to the plaintiffs. 
Between OSlohsr 1810 and February 1811 other articles, 
confining of fuperfine coats and the ordinary apparel 
worn by gentlemen, were furnifiied him, to the amount 
of 16/. 4x. 6d., for the price of which, together with 
the balance of the former account, this adlion was 
brought. It did not appear what falary the defendant had 
during his employ at Stourport, The defendant was not 
introduced to the plaintiffs by his father, but had fent for 
one of them to the inn to give him his firft order refpe£ti. 
ing the clothes. Objeflion was taken upon this evidence 

3 > that 



that it wa# not ..^ 

as there was no proof that 'the defendant Wlif wt*®# 

time of the order, in need of clothing nor that the 
clothes fumifhed were fuitable to his condition !n 
life, nor that he had any income to enable him to 
pay for them. The learned Judge, after hefitating on 
this objection, directed a nonfuit. A rule nifi was ob¬ 
tained in the laft term for fetting it afide 5 againft which, 
on a former day in this term. 


Dauncey and Ahhoti fhewed caufe, and contended that 
the affirmative of the iffiie being on the plaintiffs, they 
were bound to prove that the articles fupplied were 
neceffary and fuitable to the eftate and degree of the 
infant j which the evidence not only failed to prove, 
but proved the contrary; for it appeared that the de¬ 
fendant was provided with clothes at the time of the 
order, and the articles fupplied were a defeription 
fuitable to the higheft rank. The defendant was alfo 
a ftranger to the plaintiffs, and therefore they were 
bound, before they trufted him, to make inquiry, as 
was held by Lord Kenyon in Ford v. Fothergill {a), which 
might have eafily been done, as the father lived but 
a ffiort diftance from them. The rules which for¬ 
merly obtained for the proteftion of infants were 
more ftri£l:, and have already been fufficiently relaxed j 
in Brooke v. Gaily {b) Lord Hardwicke faid “ The law 
lays infants under a difability of contracting debts 
except for bare ncceflaries, and even this exemption 
is merely to prevent them from perifliing.” And per- 

ia) Pc^ke'^s N. r,C. aaj. 1 .V, C. an. S.C. 

(^) % Aik. 35. 

haps 
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haps the (lri£k rule would have been the beft to ad« 
here to. 

Jervis and Peaie, contrll^ urged that the queftion 
was not whether the evidence was fufficient to warrant 
the jury in finding for the plaintiff* but whether it 
was fufficient for them to deliberate upon; if it was, 
then the nonfuit was incorre£i. The queftion whether 
necefiaries or not is a mixed queftion of fa6i and law, 
and as fuch Ihould be fubmitted by rhe Judge to the 
jury, together with his directions upon the law; and it 
is of importance that this fhould be obferved, for the 
keeping diftinCl the province of the Judge and jury. 
In former cafes it has been the pra^fice to leave this 
queftion to the jury; Lord Kenyon did fo in Bother gill 
v.Fordy and the jury found againft his opiniont and in 

a late cafe, of Leonard v. Roxburghy the fame courfe was 

•#< 

adopted by Lord Ellenhorough, Bainhridgt v. Picker- 
ifig{a) feems to be the only cafe where the Court de¬ 
cided the queftion upon affidavit, but there the infant 
was living with her mother; and in Borinfale v. Gre- 
ville {b)y Somerfet fummer affixes 1810, cor. Bayley h 
the queftion waj left to the j ury, though the infant was 
living with his father. 


Lord Ellekborough C. J. referred to Clowes v. 
Brookesy Str, iioi, and 9 Vinery 392., obferving that 
Strange had not adverted to the cafe of Rainsford v. 
Fenwick \c)y which in the margin of Viner appears to 
have been cited, and admitted per Cur. as a cafe in 

(a) 1315. (J) iV. A p. XI9. 3d edit. 

(c) Carttry 515. 

point; 
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point; and in which Sife Serjt. faid thefc things 
of neccflaries have been referred to the Judges and 
not to the jury and Vaughan C. J. and two other 
Juftices obferved, “ Our being Judges of the nccelutries 
IS to the nature of the thing, not to the particulars^ 
that indeed mu ft be tried by a jury.” His Lordfliip 
alfo mentioned Machrell v. Bachelor (J), wl^ere the 
plaintiff brought affurtipfit for the prices of a fattin 
doublet and hofe, with filver and gold lace; a velvet 
jerkin and hofe, and a fuftian doublet and cloth hofe; 
the defendant pleaded infancy. Replication, that the 
defendant was a fervant and attending upon the Earl 
of Effeii in his chamber, and that the apparel was de¬ 
livered to liim for his neceffary apparel during the time 
of his fervice: upon demurrer, the Court caufed the 
declaration to be read, and finding that the defendant 
was there written gentleman, agreed clearly that the 
fattin, lace, and velvet were not neceffary apparel for 
a gentleman, and therefore the a£lion would not lie 
for fo much, but only for the refiduc.” But his Lord- 
ihip added, that in general certainly the queftion had 
been fubmitted to the jury, with fuch a direftion from 
the Judge upon the law as tlie circumftances required; 
and therefore if any part of the articles might be 
ftriaiv ncceffaries, it ought not to have been with- 
drawn from the jury. 


741 

1813. 

Maddox 
M il M R. 


The cafe ftood over for lome days, aad now 

Lord Ellenborough C. J. faid that the Court were 
of opinion, that this was not fo purely and exclit^ 


Voi.» I. 


(<i) CwUJboroxight i 6 S. 

3D 


fively 
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1813. iively a queftion of law as that fome queftion (hottld 
not have been left to the jury; the nonfuit there- 
fore muft be fet afide, and a new trial had. 

Rule abfolute. 


JP'edneJJayj 
July 7 th. 


CRESWELL againfi Hern. 
Same againjl Dealy. 


BaiI havinff 
rendered their 
principal with¬ 
in the eight 
days allowed by 
the ruIcofTrirt. 
z Ana-,art not 
liable to the 
cofts in an ac¬ 
tion on the re¬ 
cognizance up 
to the time of 
the notice of 
render, when 
the proceedings 
were Itayed. 


*^HESE were rules nifi for referring it to the Mafter 
to tax the plaintiff his cofls in thefc a£lions upon 
the recognizance of bail, and alfo the cofts of his appli¬ 
cation. The plaintiff obtained final judgment in the 
original a£l:ion, and iffued a capias ad fatisfaciendum re* 
turnable in eight days of the Purification, Feb, 9th, to 
which non eft inventus being returned, on the 10th he 
commenced thefe actions and ferved the defendants with 
a latitat. On the i6th of February the bail rendered the 
principal, and gave notice thereof to the plaintiff’s at¬ 
torney, whereupon further proceedings in thefe anions 
were ftayed. 


Lanves fiiewed caufe, and jelicd on Smith v. Lewis (a) 
as being a later determination than Hughes v. Poide- 
vin (b), on the authority of which this rule was ob¬ 
tained. He contended that as thei Court in Smith v. 
Lewis allowed th« bail to ftay proceedings without pay¬ 
ment of cofts, they muft of neceffity hold in this cafe 
that they were not liable to pay them \ and he referred 


(a) lb Eaji, 178. 


{t) 
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to the rule of court, Trin, i Ann,, and faid that in fcire 
facias on the recognizance no cofts were allowed. 

!*• Pollock, contr^, infilled that Hughes v. Poidevin was 
direflly in point, and that the Court in Smith v. Lewis, 
though they were of opinion that the bail were entitled 
to have the proceedings flayed unconditionally on no¬ 
tice of the render, did not overrule the former cafe. 
Therefore, though the plaintiff is not at liberty, accord¬ 
ing to Smith V. Le%uis, to require as a condition of flay¬ 
ing the proceedings that his coils fhall be paid, it is flill 
open to him, according to Hughes v. Poidevin, to come 
to the Court by a feparate motion for payment of his 
cofts. And he faid the rule of Trin, i Ann., that all 
further proceedings (hall ceafe, meant fubfequent pro^ 
ceedings, and not the cofts of former proceedings. 


743 

1813. 

Cjreswe&l 

aiainfi 

liEKK. 


Lord Ellenborough C. J. There is not any con¬ 
dition in the rule refpeding cofts, the terms of which 
rule were exprefsly adverted to by the Court in Smithy 
v. Lewis, and do not appear to have attra^ed their 
particular attention in Hughes v. Poidevin, although the 
rule itfclf is given by the reporter in a note. The rule 
dates, that « if bail are impleaded in debt on the re¬ 
cognizance, they fliall have eight days to render the 
defendant.** The effea of this is to enlarge the time for 
rendering the principal eight entire days, giving the bail 
the indulgence of being in the fame fituation then as if 
they had rendered originally at the return of the writ. 
The rule goes on, “ and on notice thereof all further pro¬ 
ceedings (hall ceafe.” Such being the terms of the rule, 
how can the Court fay that all further proceedings (hall 

not ceafe until payment of cofts. That would be im- 

3 D z pofing 
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CAESWELI. 
' isainft 
Hebk. 


poGng a new condition againfl: the exprefs language of 
the rule, which fays, that upon notice of the render, all 
further proceedings (hall ^eafe. Then if the bail are 
ftill liable to be called on to pay the cofts by this mo¬ 
tion, they will be fubje€l to a further proceeding. 


Le Blanc J. If the Court had conlidered the bail 
liable for the cofts in Smith v. Lewis^ they ought to have 
made it a part of that rule. 

Per Curiam^ Rule difcharged. 


yitfj 7th. 


John Phillips Efq. and Emma Kis Wife, and 
Thomas Shrawley Vernon Efq. againji 
Henry Deakin. 


Devife to the 
ui'e of tellator's 
daughter for 
life, remainder 
to her drO and 
other fonfi in 
taihmale, re¬ 
mainder to her 
daughters in 
tail general 


^HE Maftcr of the Rolls dire^led the following cafe 

for the opinion of this Court: 

Thomas Vernoriy of Hatiburyy in the county of Worcfer^ 

by his will, dated the 17th of January 1711, after giving 

certain annuities and legacies, dcvifed all the reft and 

• reftdue of his real eftate, including the real eftate in 
with like re- . _ . . . . - 

mainders to his this caule, to truitees and their heirs, to the ufe of his 

atS^daughuTrs remainder to the ufe of Bonvater Vernom 

foeceffivcly ^ for 99 years, if he (hould fo long live, with a power of 

and for default fointuring t remainder to truftees, during his life, to 
•f fuch ilFue to ® ® 

fueh of the ufes, preferve contingent remainders 5 remainder to his firft 
for fueh of the . 

intents, and 

fubjeA to fuch limltatioiis declared by the will of 7 *. V, as Ihali be then eaifting, unde¬ 
termined, or capable of Uking or as near titeretoas the deaths of parties and other 

intervening aeeideirts and eonttngencies, and the fules of law and equity will then ad¬ 
mit : Held that 7 *. B. V.^ who would have taken a vefled remainder in tail, and would 
then have been tenant in tail in {kiHeflion under the will of Y. A'., did hot take any 
vefled eflate under the words of leferenc* to the will of T. during the. lUe of the 
fccond teftatoi*s daughter. ’ / 

ilnd 
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Sind other fons in tail male, and in default of fuch ^813. 

Sffue to JVm. Vernon^ the b|;pther of the faid R. Vernon^ 

for 59 years, if he ihould fo long live, with like againji 

power of jointuring 5 remainder to trullees during his 

life, to preferve contingent remainders; remainder to 

his firft and other fons fuccellively in ta'ii male, and 

in default of fuch ijfue^ to the faid W. VernonV brother^ 

Thomas Vernon, for his life^ with remainder to his firjl 
Mtid other fons fucctffivil^ in tail male, with a like power 
of making a jointure ; and in default of fuch iflue, 
then to other perfons, with an ultimate limitation to 
the tejlator*s own right heirs, ‘ The wife of the tef- 
tator died in his lifetime, and in 1720 the teftator 
died ; upon whofe death Bowater Vernon entered upon, 
and continued until his death in poiTeihon of all 
the teftator*s real eftates comprifed in the faid will. 

B, Vernon died in 1735, leaving a fon, Thomas Vernon^ 
who on his father’s death entered upon and became 
poflefled of the faid real eftates. In 1745 the faid 
Thomas Vernon fuffered a recovery of all the real eftates 
devifed as aforefaid, aud declared the ufes of fuch re¬ 
covery to himlelf in fee; and being fo feifed in fee of 
the eftate in queftion, by his will, dated the 23d of %- 
Umber X 77 *> he gave and devifed all and every his 
manors, advowfons, meffiiages, farms, lands, tenements, 
and hereditaments whatfoever and wherefoev'er, late the 
eftate of Thomas Vernon^ deceafed, (the firft teftator,) and 
alfo all other his (the fecond teftator’s) real eftate, what- 
foever and wherefoever, unto the Hon. J. T'ork and R* 

Lygon^ their heirs and afligns, to the ufe of two perfons, 
their executors, &c. for a term of 500 years, upon cer¬ 
tain trufts therein declared, and from and after the de- 

2 D 3 termina# 
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1813. 

PllILUPS 

againji 

iicAKXN. 


termination thereof, to the ufe of his {the fecotid tefiatof^s) 
jirjl and other fens fuccejftvely in tail male, and for default 
of fuch iflue, to the ufe of his daughter Emma Vernon 
(now the plaintiff E* Phillips) and her afligns for the 
term of her natural life^ without impeachment of wafte, 
and with fuoh leafing powers as therein are exprelTed, 
remainder to the ufe of the faid J. Tork and R, Lygon 
during the life of E, Vernon^ upon truft to preferve con¬ 
tingent remainders; and from and immediately after the 
deceafe of the faid E. Vernon, to the ufe of her firjl and other 
fens fuccejftvely in tail male, and for default of fuch ilTue 
to the ufe of her firft daughter in tail male, and for de¬ 
fault of fuch iflue to the ufe of the fecond and all other 
her daughters feverally and fucceflively in tail general, 
and for default of fuch iflue to the ufe of the fecond and 
all other the fecond teftator’s daughters feverally and 
fucceflively in tail general, and for default of fuch iffiie 
to the ufe of his wife during her life, without impeach¬ 
ment of wafte 5 and after the deceafe of his wife, to the 
ufe of his niece E. J. L. Maude for life, remainder to 
the ufe of the faid truftees during her life, upon truft 
to fupport contingent remainders, and from and after 
her deceafe to the ufe of her firft and other fons in tail 
male, and for default of fuch iflue to the ufe of her firft, 
fecond, and all and every other her daughters feverally 
and fucceflively in tail general, and for default of fuch 
ijfue he devifed all his faid real eftates “ to fuch of the 
ttfes, for fuch of the intents and purpofes, and under 
and fuhjeB to fuch of the limitations, powers, provifees, 
conditions, and agreements mentioned and declared in 
and by the faid will of my late couftn Thomas Vernon 
(the firft teftator) as Jhall be then exifeing undetermined, or 

capable 
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capable of tailing effeB^ or as near thereto as the deaths of 
parties and other intervening accidents and contingencies^ 
and the rules of law and equity will then admit of** 

Thomas Vernon (the fecontl teftator) died in 1771, 
leaving his daughter E. Vernon (now E, Phillips) him 
furviving, which E, Phillips has no iflue. The niece 
E.J.L. Maude is dead without iflue. The plaintiff 
Thomas Shrawley Vernon is the eldefl; fon and heir of 
Thomas Vernon^ who was the eldeft fon and heir of ‘ 
Thomas Vernotty the third tenant for life under the wdll 
of Thomas Vernon the fir ft teftator, and would now have 
been the tenant in tail in pofleflion of the real eftates 
given under the limitations of that will, if fuch limita-^ 
tions had not been barred by the recovery fuffered by 
Thomas Vernon^ the fecond teftator. 

The queftion is, whether the plaintiff, Thomas 
Shrawley Vernon has now, under the will of Thomas 
Vernon^ the fecond teftator, a veiled eftate tail in re¬ 
mainder in the real eftates devifed by the will of Thomas 
Vernon the fecond teftator 5 or whether, under the words 
of reference from the will of Thomas Vernon the fecond 
teftator, to the ufes in the will of Thomas Vernon the 
firft teftator, no eftate is to veft until all the prior and 
fpecific limitations contained in the will of Thomas Ver-^ 
non the fecond teftator, fliall have determined or failed 

of cffe£l. 

.Prejlony for the plaintiff, contended that T. 5 . 
took a vefted remainder in tail under the will of T 
Vernon the fecond teftator, and for maintaining this he 
argued that it was a rule of law not to conftrue a limita¬ 
tion in a will as a contingent remainder, if it be capable 

3 D 4 


1813. 

Puil.LIPS 

(igaiiifl 

ijiAKlU. 
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pHiLury 

agaviji 

Deakin. 


of being conGdered as veiled 5 oh which rule, he 
faid, the cafe of Doe v. Maxey (^z) was decided: and 
there was alfo another rule that words, though apparently, 
founding in future, fliall be conftrued as giving a prefeiit 
intereft, if the intent, as it is to be collc£led from 
the context, fo requires ; and for this he cited Bo» 
rc^or^% cafe Bromfield v. Croavder (r), and Doe v. 
Notveli {d)* As 'to the intent, he faid that the plain¬ 
tiff T. S. Vernon would now have beon tenant in tail in 
poffeflion, under the Grft will, and that the intent of 
the fecond teftator was not to alter the effect of the 
devifes contained in the Grft will, ^ny farther than 
by poftponing them in favour of his own children and 
niece, and their families j after which he meant to 
reftore the order of fucceflion to its former channel 
under the Grft will. Therefore the devife upon (de¬ 
fault of iffue of his children and niece to fuch 
of the ufes for fuch of the intents, See. in the will 
of the Grft teftator as Giall be then exifting undeter¬ 
mined or capable of taking effe£l,” &c. was not 
meant to deferibe the perfon who fliould take when the 
preceding eftates determined, but merely to deGgnatc 
the ufes. And this conftruftion of the devife is con- 
Grmed by the concluding part of it, which is in the 
ordinary language of conveyancers, when they would 
dire£l executory eftates with reference to exifting ufes. 
The devife is not only « to fuch of the ufes, &:c. m the 
will of the Grft teftator as fliall then be exifting undeter¬ 
mined pr capable of taking effedl )** but it goes on, or 


(a) 

iO 1iNr.i2.313. 


(J) 

t</} 1 iW,<2r 327. 


as 
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as near thereto as the deaths of parties and other inter* 
vening accidents and contingencies and the rules of law 
and equity will admitthe obvious fenfe of which is 
to deferibe an order of fuccefiion as near as poflible to 
the will of the firft teilator, as if tlie fecond teftator had 
faid it fiiaii go on in the fame line as far as events will 
permit. The confequence of holding this a contingent 
remainder will be to fufpend the power of alienation per¬ 
haps for centuries; and alfo to make tlie ultimate limi¬ 
tation to the right heirs of the firft teftator contin¬ 
gent : for that limitation is dependent on the words 
of reference, and cannot take effe£f, as in Doe y. 
wjlihout thep. 

Scarlett contra, admitted that the law rather inclined 
to the veiling of cftiites than fuftering them to remain 
in contingency, and that in the conftru<Slion of wills a 
remainder might be either vefted or contingent, accord* 
ing to the intention of the teftator, and that if the words 
were ambiguous, the Court would conftrue them fo as to 
effe^luate the general intent. He laid that it was not 
denied on the one fide that tire form of words was ap¬ 
plicable ratlicr to contingent than vefted eftates, and 
on the other, he admitted that the teftator intended 
that after the failure of a certain clafs of perfons wdioni 
he had interpofed, the limitations in the firft will, as far 
as could be, fliould take eftea. But the queftion is when 
are they to take effba, whether at the death of the 
teftator or not until the failure of ifi'ue of the daughter ? 
It is fubmitted that the latter is the period to which 
the words of reference point. The words are, «to 

filch 


1^9 

i8i 

Phim.ips 
Dkamm. 
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fuch of the ufes, &c. as fliall be then exifting.” When ? 
The will exprefsly itates^ viz. on default of iflue of 
the daughter or niece \ that conftitutes a contingent re¬ 
mainder : it goes on or as near thereto as the deaths 
of parties, &c. will then admitwhy contemplate the 
deaths of parties if he meant to give veiled remainders ? 
If it had been to fuch perfons in (lead of fuch ufes^ there 
would have been no doubt, and whatever ambiguity that 
word may raife is done away by the context; which 
taken together means that the limitations over (hall not 
become veiled till failure of iflue of the daughter. If it 
were otherwife the tenant for life joining with the re¬ 
mainder-man, might defeat the fubfequent limitations. 
The cafe of Doe v. Maxey was not decided on the con- 
llrudlion of the will. 


PreJIon in reply, cited the cafe of Carwardine v. Car-* 
•wardine{a)y and relied as before on the rule of law 
which inclined to accelerate the veiling of eUates, and 
urged that the Court would therefore conltrue the words 
of this will as deferiptive of the time of taking, and 
not of the perfons to take; and he compared it to a 
limitation to A.y remainder to the right heirs of 
which he faid was a veiled remainder in right 

heir, without waiting for the death of A,y and yet it 
was uncertain who would be the right heir of B* 
at the death of A* 

The following certificate was fent. 


(a) Fearn's Exec, Dev. 4ih, edit. J. 


This 
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This cafe has been argued before us by counfel, we 
have confidered it, and are of opinion that under the 
words of reference from the will of Ihomas Vernony the 
fecond teaator, to the ufes in the will of Thomas Vernon 
the firft teftator, no eilate has veiled in Thomas ShrawJey 
Vernon by virtue of the will of Thomas Vernon the 
fecond teftator. 

Ellenborough. 

S. Le Blanc. 

J. Bayley. 

H. Dampier. 

July 7th, 1813. 


75 * 

1813. 

Phillips 
againfi . 
Dkakin* 


On the Part of John Bell, Reuben Gaunt 
Beasley, and Walter Bell, who have 
furvived William Bell, deceafed; and of 
the faid R. G. Beasley, Adminiftrator of the 
Eftate and ElFeds of the faid William Bell, 
who died inteftate, in the Matter of William 
Scott, a Bankrupt. 


THE Lord Chancellor direded the following cafe for 
the opinion of this Court; 

J BELLy R, G. Beapyy Walter and William Belly Money .d- 
t/* ./.r* .. n • - vanced to S. 

deceafed, earned on bufiiiofs m partnerihip, as 

fadors, in Londony under the firm of William and John 

Bell and Co. William Bell was the only partner refident 

in Lmden, and the concerns of the partnerihip there 

made on poli¬ 
cies of aflluancc underwritten by 5. on account of himfdf and i?. j" 
previous acreement between them to become (liarers tn profit and lofs on fuch polic es, 
was held not provcalilc under the tommiflion .of i'., who bcca.-ne bankrupt, by the 

farviving partners of A Were 
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Ex parte 

and Others 
in Re 
Scott 
(Bankrupt). 


vere folely managed by him. On the ifb of January 

1809 William Bell and Scotty the banlcrupt, verbally 
agreed to become interefted in partnerfhip, as to profit 
and lofs on policies of infurance on marine rifks to be 
fubfcribed by S^oit^ in his own name. And on the ift 
of January 1810 it was farther verbally agreed between 
them, that fuch partnerfhip fhould be extended as well 
to' policies to be fubfcribed by Scott for WiUiani Belli 
as to policies to be fubfcribed by Scott in his own name. 
For fome time previoufly to the year 1809 William 
Bell had been in the habit of advancing money out of 
the funds of the faid lioufe of Bell and Co. to Scoiti 
for his accommodation. The fums fo advanced in the 
year 1808 amounted to 5503/. i 6 s. 9//., and the balance 
due from Scott to the houfe of Bell and Co. on account 
of fuch advances at the end of that year amounted to 
317/. 14/. lid. In the courfe of the years 1809 and 

1810 Scott continued to apply to William Btll from 
time to time for advances of money ; in confequence of 
which application William Bell in the year 1809 ad¬ 
vanced money to Scott from time to time out of the 
funds of the houfe of Bell and Co., to the amount ot 
10,592/. lyr. 3d., which amount was reduced by re- 
payments in the courfe of that year, leaving a balance 
at the end of the year 1809, due from Scott to Bell 
and Co., on account of fuch advances, of 5077/., 
12X. rod. including therein the fum of 317/. 14X. iid. 
remaining due at the end of the year 1808 as aforefaid. 
And in the year 1810, previoufly to the 31 ft day of 
Aupifi in tha^t year, (on which day William Bell died,) 
William Bell advanced' money to Scott from time to time 
out of the funds pf the houfe of Btll and Co. to the amount 
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6280/. 6 s, lOf/., which amount was reduced by repay¬ 
ments from time to time, leaving a balance 01* the 
31ft of due from ScoU to the houfe of Be// 


and Co. on account of fuch lait-mentioncd advances of 
4418/. 3x, 7t/., making together with the balance due 
at the end of the year 1809, the fum of 9495/. i 6 s, 5a[. 
Of the monies fo advanced to Scott in the years 1809 
and 1810 the whole, except tlie faid fum of 317/. 
i 4 -<’* lid. was on account of pawients to be made on po¬ 
licies of infurance underwritten by Scott on the partner- 
Ihip account between him and Wi/Iiam Be// in purfuance 
of the verbal agreements fc^made between them, but no 
fpecific fum w’^as applied for by Scotty or adv^uiced to 
him for any fpccific lofs or payment on any particular 
policy. The advances of money were all made by 
WU/iam Bel/^ by drafts in the firm of Bell and Co. on 
their bankers. No profits liavc accrued upon the under¬ 
writing of fuch policies. 

The queftion for the opinion of the Court is, Whe- 
tlier under the circumftances above fiated, the faid J, 
Bel/, B, G, BeaJIey and Jf '^alier Be//, as furviving part¬ 
ners of the faid William Bell arc, or the faid R. G. 
Beajley, as adminifirator of the eftate and effedls of .the 
faid William Bell, is entitled to prove under the com- 
mifiSionof bankruptcy ifllied againfi: the faid William Scott, 
the whole or any and what part of the faid fum of 9495/. 
\ 6 s, 5//., the balance remaining unpaid of the monies ad¬ 
vanced by the faid William Bell to the faid William 
Scott, 


1813. 

Ex paiic 
Bkli. 

and Others 
in Re 
S(’o r r 
(Uunkrupi)'. 


Weiherel/ on a former day in this term, argued on be¬ 
half of the parties claiming to prove under the commif- 
fionj and as to the balance of 317/. 14^. ltd. he faid, that 

it 
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1813. 

£k parte 
Betz. 

and Others- 
in Re 
Scott, 
(Bankrupt). 


it could not be affe€l;ed by the illegality of the contta^ 
between Wm, Bell and hairing been incurred before 
the exiftence of that Contrail; ^ and as to the remaining 
balance he faid it would be hard to implicate the other 
partners in the tranfa 61 ion» becaufe one of them made 
the advances out of thepartnerlhip funds for the purpofes 
of his own private fpeculation. And he urged that there 
was no cafe like the prefent where the money had been 
held not recoverable by the other partners. In Sullivan v. 
Greaves {a)i Mitchell v. Cockburne (^), Aubert y. Maze (c), 
and Booth v. Hodgson (r/), it will be found that the actions 
were brought either for the recovery of loifes paid^ or of 
profits ariflng out of the illegal partnerfhip; fo that in 
thofe cafes to have permitted the plaintiffs to recover 
would have been to have enforced thofe very agreements 
which the law had prohibited. But this claim is not to 
enforce the agreement, but is collateral to it, and it has 
never been decided that a loan of money, the obje£l: of 
which was only in an executory fenfe for illegal purpofes, 
might not be recovered back. If indeed a fpecific fum 
had here been lent on a fpecific policy for the payment of 
a lofs accrued under it, that might have been different j 
but the cafe negatives that, and (hews that the loan was 
a floating loan for general purpofes, and it is not even 
ftatedthat it was applied to thofe purpofes. But granting 
that fome part of it was fo applied, the parties claiming 
will be entitled to the relid ue. Suppofe A. had advanced 
10,000/. to B* on an illegal concern between them, and 
B. expends only 5000/., would it not be againft con- 
fcience to allow B. to retain the refidue ? Or fuppofe A, 
had advanced the money partly on a legal and partly on 


(a) Park's Infur. 8. 

(e) a B«f ir Pull, 371. 

3 


an 


(i) 

(</j 6 5r"» R. 
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an illegal concern^ could J?. refufe to account for the 
whole ? In Lacajfaude v. White (a) it was held that 
money paid upon an illegal conlideradon might be 
covered back 5 and though in Howfon v. Hancoch the 
Court refolved oth^rwife, that was bccaufe there the 
money had been paid over by confent. And in Steers v. 
JL^ley^c), where Lord Kenyon would not permit the 
plaintiff to recover on a bill of exchange given for the 
differences paid in a flock-jobbing tranfa£lion, yet he faid 
that if the plaintiff had lent this money to the defend¬ 
ant to pay the differences, and had afterwards received 
the bill in qucftion for that fum, then according to the 
principle cllablifhed in Petrie v. Hannay{d) he might 
have recoveredthereby recognizing the poflibility of 
a contrail’s exifting collateral to the illegal contrail. 
And in Mitchell v. Cockbttrnet Eyre C. J., adverting to 
Faikney v. Reynous {e), obferves, that thofe cafes were 
one (lep removed from the illegal contrail itfelf, and did 
not arife immediately out of it.” That is the defcription 
of the prefent cafe 5 it is a contrail collateral to, or rather 
independent of, the original tranfaillon. 


181J. 

Ex partd 
Sett 

and Others 
in Re 
Scott, 
(Bankrupt). 


Pullery contr^, was flopped by the Court. 

Lord Ellenborough C. J. If there were any poffi- 
bility of feparating the guilty from the innocent partner, 
the Court would gladly have caught hold of any circum- 
flance for that purpofe. This however muft be confi- 
dered as if the claim were inftituted in the name of all 
the partners for the benefit of the delinquent partner as 

(a) 7T.^.535* (^) 8 T.i?. 575 « («) 6T. i?.6r. 

(4/) 3 r. A 4 i8* (0 4 SwT. 

well 



1 $^ 

iSiy. 


■Six patte 

and Otliers 
i» Re 
Scorr, 
•(Bankrupt). 
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ti'ell as tlie reft. The ^ueftion then comes fo this, wHfe* 
ther thefe ndvanced tould be recovered from Scott, the 
party to the illegal adventure^ How was the money ad¬ 
vanced ?. Ifj as it h&s been contended, this were a loan of 
money on aCC®unt generallyj there would have been much 
In the argument; but it was not an advance for general 
purpofes, but for the very purpofc of carrying into efFe£t 
this illegal traffic and corteern between the partners. It 
was argued as if the purpofe for which the money was 
firft. advanced was equivocal j that it'was only upon 
Scott^^ account and for his accommodation, but the latter 
part of the cafe exptefsly ftates that the wjiole, except 
the fum of 317/* M-r* i was on account of payments 
to be made on policies underwritten by Scott on the 
partnerlliip account between himfelf and Wm, Belly al¬ 
though no fpecific fum was applied for or advanced to 
Scott in refpedt of lofs or payment on any particuiar po¬ 
licy. I take it for granted that this is the ufual way 
in which one partner makes advances to anothet 5 and 

this was not a tranfaftion, as it has been put in argu- 

* 

inenl, of a mixed nature, combining a legal as well as 
an illegal objedl, to the former of which thefe advances 
might be aferibed; but the whole was illegal; Nor 
does this cafe fall within Petrie v. Hannayy an(i Paikney 
V. Reymusy as they were deferibed by Eyre C, J., as 
being one ftep removed from the illegal contra£f; it is 
tp carry into effedi: the illegal contra£l itfelf. Under 
thefe circumitances I think an adion could not be main¬ 
tained to recover back thefe advances. It is unne- 
ceffary to go through the other cafes of Mitchell v* 
Cockbunie and Aubeft v. Maze, This is clearly an at¬ 
tempt to recover back money advanced for the further¬ 
ance and in the very execution of an illegal contraft, 

5 and 
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and if recoverable, fo might money advanced for the 1813. 

purpofe of carrying on a fmuggling tranfa£lion. Thcfe eTp^ 

remarks do not apply to the fum of 317/. 14/. Be*-** 

^ ^ . and Othcu 

which was advanced before this illegal partnerfliip was in Rc 

, , . Scott, 

entered into* (Bnokrupt)* 


Le Blanc J. The fingle fa<^l: dated puts an end to 
the argument; for it is dated that the advances were 
on account of payments to be made on policies of affu- 
rance ; which amounts to the fanre thing as if they had 
been made on a particular policy. 


The Court fent the following certificate ; 


This cafe has been argued before us by counfel; we 
have confidered it, and are of opinion that J» Beil^ 
R. G. Beajley, and Walter Bell, as furviving partners of 
William Bell, are entitled to prove 317/. \ id., and 

no more, of the balance remaining unpaid of the money 
advanced by the fiiid William Bell to W. Scott, under the 
commiffion iflued againd the faid W . Scoit, and that 
jR. G. Beajley, as adminidrator of the edatc and effects 
of the faid William Bell, is not entitled to prove any 
thing'under the faid commiflion. 

Ellenborough. 

S. Le Blanc. 

J. Bayley. 

XL Dampier. 


July 7th, 1813. 


END OF trinity TERM. 
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fell goods to the bankrupts, without communicating the 
name of the vendor i he does fell to them, delivering to 
them a bill of parcels, from which they would under- 
ftand that he was the perfon to receive payment. If the 
bankrupts did not pay the defendant, ftill he would be 
bound to pay Le Mefuricr and Co., and therefore he 
(lands in the fituation of vendee. The goods were fub- 
flantially the goods of the defendant; he would be the 
lofer if the bankrupts did not pay j therefore that con- 
ilitutes a mutual credit between him and the bankrupts. 
The juftice of the cafe is that way beyond all doubt j 
tor the price mufl ultimately come out of the pocket of 
the defendant, and it would be bard if he were obliged 
fo pay the price, and then come in for a dividend under 
fclve commilhon. 


583 


1813. 


Morris 

agaitji 

CtEASBV. 


Rule abfolt.’te. 


Ali.ansom and Another, Affignees of Roberts, 
a Bankrupt, againjt Atkinson. 


Saturday, 
'June lyth. 


^^SSUMPSIT for money had and received. At the 
trial before Lord Ellenhorough C. J. at the London 
fittings after lafl Hilary term, it appeared that on 
the j 7th of July 1810, RohertSy who carried on the bufi- 
nefs of a jeweller, liad been arrefted upon a ca. fa. at 
the fuit of the defendant, by a fheriff’s olFicer, who 
left him in cuftody of his brother. While in cuftody, 


Where /?., s 
tradefman, be¬ 
ing arndted at 
the fuit of the 
defendant tipon 
a ca. fa., placed 
goods in the 
hands of the 
(heri fir‘s officer 
to raife money 
upon them, who 
accordingly 


pledged them, 

and five wp**ks afterwards paid over the amount to the defendant: Held that the 
alfignees of Who had committed an a£t of bankruptcy before the airtft, might re- 
rover the money paid to the defendant in an a^ion for money had and received, although 
vhe defendant was not privy to the taking of the goods liy the (herid ’s officer, and al- 
tlmiigh the money paid to the dafendant was not the identical money raifed by tht 


R r 2 


Roberts 
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1813. 

AlLANS'JM 

againjl 

Atkinson. 


CASES m TRINITY TERM 

Roberts propofed that the brother ihould take a quantity 
of goods out of his fliop and pledge them, to the amount 
of the levy. A quantity of goods was accordingly taken 
and pawned on the 19th of July^ and 22/. were raifed ; 
but that fum -falling ftiort of the amount of the levy, 
Roberts gave him more goods, which were alfo pledged, 
and made up the difference ; the whole money tliiis raifed 
was paid over by the brother to the flicriff’s officer, 
w'ho, five weeks afterwards, paid it over to the defend¬ 
ant ; not, however, in the identical money raifed by the 
pledge. On the 28th of Augitjl the officer had notice 
that Roberts had committed an a<Sl: of bankruptcy before 
the property was taken. It was obje£l:cd for the de¬ 
fendant, that as he was not privy to the a£l: of the 
fheriff’s officer in taking the goods, and only received 
the money in payment of his debt as the money of the 
fherilf, and not of the bankrupt, therefore this a£lion 
was not maintainable; but the proper remedy was by 
adlion of trover for the value of the goods againft the 
flieriff, who had taken them. His Lordfliip faid it was 
clear that if the defendant had been privy to the taking 
he would have been a tort feazor and liable 5 but he 
doubted whether the fa£\ of the produce of thefe goods 
having come into his hands was fufheient to entitle the 
affignecs to this fpecies of a£fion j and therefore he di¬ 
rected the jury to find a verdiCt for the plaintiffs, giving 
liberty to the defendant to move to enter a nonfuit. 

A rule niff for that purpofe having been obtained ia 
Enjier term, 

Marryat and Campbell fhewed caufe, and contended 
that It wa. lutfi ient, to entitle the plaintiffs to this aCIion, 
to fliew that the adt of bankruptcy was committed before 

13 the 
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the money came to the defendant’s hands; that if the 
bankrupt had, immediately upon the arreft, paid the 
money to the defendant, fuch payment would not have 
been proted^ed, but would have been recoverable as 
money had and received to the ufe of the aflignees. The 
only difference here is, that the money was raifed circui- 
toufly by the pledge; but ftill it was the produce of goods 
belonging to the bankrupt, and was as much liis money, 
as if it had been paid immediately from his pocket; and 
it was received by the defendant as fuch in fatisfadfion of 
the ca. fa. That it was money had and received by the 
defendant to the ufe of the aflignees appears from Kitchin 
V. Campbell (a), where the Court faid, Whoever has 
received the money for the bankrupt's goods, is fuppofed, 
in juftice, to have received the fame Jbr the ufe of the 
nJfgueeSi in whom the property of thofc goods by law 
was vefted, and to have promifed to pay the fame to the 
ajfignees ; there is a fuppofed privity of contradf between 
the perfons whofe money it lawfully is, and the perfon 
who has got or received it.” 

Topping and Comyn contra. This Is not like the cafe 
of Kitchin V. Campbell, where it was held that the money 
arifing from the fale of goods, taken after an adl of bank¬ 
ruptcy under a fi. fa., may be recovered by the aflignees, 
in an adlion for money had and received, from the perfon 
who receives it. Here the defendant has not intermeddled 
with the goods of the bankrupt, nor with the money 
produced by the goods. If indeed the defendant had got 
pofleflion of the goods, trover might have lain againft 
him or if he had received the precife fum of money 
jaifed by the pledge, there might have been fome coIquy 

{a) 3 mif. 307 . 

R r 3 for 
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Allanso?? 

agahifl 

Atkinson. 



S8(5 

1813. 


Alt.anson 
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for faying that he had receive^ the produce of the bank¬ 
rupt’s goods; but he did not receive either the identical 
notes, or the identical fum. Befides, this was not a pay¬ 
ment to the defendant on behalf of the bankrupt, for the 
defendant was not a party to the tranfa£lion, but a pay¬ 
ment by the iherifF to relieve himfelf from a pofitive 

breach of dutv. He was liable to an affion for an 
* 

efcape; and if fuch action had been brought, he could 
not have fet up the bankruptcy of Roberts as a defence. 
He was liable therefore for the debt. It would be hard 
then if the Court fhould deprive the defendant of that 
which he has received from the flieriff in lieu of the debt. 

Lord Ellenborough C. J. This has been argued as 
a cafe of hardfhip. Suppofe this money had been paid 
in regular form, it would have been recoverable by the 
aflignees, as the money of the bankrupt paid after his 
bankruptcy. Therefore I cannot fay that it is a cafe of 
hardfhip, where, if t]^e payment had been regular, it 
would have been recoverable. What is the cafe here ? 
On the arreft taking place the, bankrupt, being defirous 
of time to difeharge the debt, propofed to give a part of 
his goods in order to raife ftioney upon them; for which 
purpofe, he placed them in the hands of the brother of 
the flieriff *s officer, with an explicit authority to convert 
them into money. It is admitted that if the goods fub- 
fifted in fpecie, trover would lie ; and what obje<flion is 
there, where they have been converted into money, to 
the aftion for money had and received ? My only doubt 
was, whether, as the defendant did not appear to be privy 
to the taking, and as the money paid to him was not the 
money immediately produced by the difpofal of the 
goods, this was, ftri^tly fpeaking, the money of the 

affignees i 
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affignees j but Inafmuch as the goods of the bankrupt 

• 

were converted into money, the moment the produce of 
the goods, in money, came into the pocket of the de¬ 
fendant, I think it became money received to the ufe 
of the aflignees. 


1813. 


Allansok 

ngaii.Ji 

Atkinson* 


Le Blanc J. I am of the fame opinion. The de¬ 
fendant cannot complain of hardfliip. No one, on coii- 
fidering the circumftanccs, if the quellion were put to 
him, wiiether the money was received in redemption of 
the officer, or as money paid by the bankrupt, could 
doubt that it was received by the defendant as money 
paid by the bankrupt to relieve himfelf from the arrefi. 
Therefore the defendant received it as money paid under 
the execution j and whether it was pul into the hands 
of a banker, and mixed with otlier money, or put into 
his hands immediately, it is the fame thing. I think, 
therefore, the money may be recovered. If the defend- 
ant had chofen to object to receiving the money, he 
might have done fo, and had his remedy againft the 
(lieriffj inflead of which he is content to receive it aa 
the money of the bankrupt. 

■.■J'r ''Vi 

Baylev j. I concur in the fame opinion. I think the 
defendant received this as the money of the bankrupt. 
He might have difaffirmed the aa of the flieriff, inftead 
of wiiich he affirms it, by receiving the money from the 
QierifF, not as the money of the flieriff, but of the bank¬ 
rupt. If fo, the aflignees are entitled to recover; and 
there is no other hardfhip in this cafe than in others, 
where perfons receive the property of a bankrupt after 
bii bankruptcy. 

Rule difeharged* 

R r 4 
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Nigoll cgainjl Glennie and four others, and 
G. Sharpe, W. Sharpe, and G. Sharpe 
the Younger. 


^VM^fcvcral ^^GVER for 57^ tons of fl ax 5 the declaration con- 
dciendants, all tained only one count. Pfea not guilty. At the 

cannot be , 

found jtiiilty on trial before Lord Ellenborough C. J. at the Eondoti fittings 
witluTtVroof'^’ Hilary term, it appeared that the defendants 


of a joint con- 
verfjon Ly all; 
thetcfoic where 
plaintiff 
broL’glit trover 
for goods 
againt. A. and 
jB- bankrupts, 
and C. and D. 
their uilignets, 
ami pro*' ed that 
the bankrupts, 
beiorc the 


Glennie and tlic four others were aflignees of the Sharpes^ 
the other three defendants, who became bankrupt in 
September 1812. The plaintiff being the owner of the flax 
in queftion, configned it from Riijfia to bis broker in this 
country, for the purpofe of fale. The flax upon its ar¬ 
rival was landed at the wharf of the Sharpesy who were 
the wharfingers and agents of the broker, and after 


bankruptcy,' 
received and 
aftcrwrrds dif- 
poled of the 
goods by way 
<)J pledge, 
having no 
authutity fo to 
do; and that 
the aiTignees, 
after the: bank- 


fome time was pledged to them by the broker on account 
, of bills drawn upon and accepted by them to a confider- 
able amount. The flax flill continued at the wharf, and, 
whilft lying there,,was pledge 4 by the Sharpes to Walker 
and Co. for advai^es made by them to the Sharpesy and 
was transferred into t^e nafees of l^alker ^d Co. After- 


ruptcy took wards the Sharpes became bankrupt, and the other de- 

pofTeiTion of r j rr 

the goods, jendants, as affignees, were put into poffeflion of the 
deliver them to wharf, and the flax, together with the refl: of the pro- 
demanXanV” plaintiff had fince demanded the 

JlTtie defX^ affignees, which they had refufed to deliver 

dants guilty, up. The jury upon this evidence found all the defen-v 

there being , m i 

only one count a^nts guilty 5 whereupon in" Eq^er term the Attorney- 
tbn'f Held™ General moved for a rule nifi for a new trial, on the 
dence dld^not ^^sre was, no proof of a joint-converfion 

finding! to warrant a joLat-aaion againR 

theni| 
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them, though if there had been feparate a£fions the 
proof might have been fufficient to affe<^ both the af- 
Cgnees and the bankrupts with feparate ads of con- 
verfion. 

Lord Ellenborough C. J. The objedion is rather 
to the finding of the jury than to the joining all the de¬ 
fendants in one adion/ inafn^uch as feveral may be joined 
in trover, and yet one onfy be found guilty. It might 
have turned out on the evidence to have been a conver- 
fion by the bankrupts, continued afterwards by the af- 
fignees, fo as to have made it a joint-converfion by all. 

I do not fay that is the cafe here; but flill the objfdion 
is not that all the defendants could not be joined, but 
that fome of them ought to have beeh acquitted. 

The rule was thereupon granted ; and on a former 
day in this term Pari, Toppings and Taddy {hewed caufe, 
and contended that the refufal of the affignees to deliver 
up the property, after it came into their hands, and their 
aflerting a right to hold it as reprefentatives of the bank* 
rupts, wiis an adoption by them, and a continuance of 
the tortiou^ a£l:„idone by, thfr-bankrupts, in pofleffing 
themfelves, and parting with the flax by way of pledge \ 
and they compared it to Ploxhohn v. Oldham (rt), where 
upon a feizure and fale of the goods of a bankrupt under 
an execution, trover was held to lie, jointly, againft the 
{herifl^ 'againft the plaintiff in the original aaion, and 

the vendee. 

The Attorney^Genefal^ Scavletty and Richardfotty contra, 
^idmitted that in trover feveral might be joined, and 

(/») i Bmr, M* cited in Cocker v. Cbitty, 

fome 


S8p 

18x3. 

Nicoll 

againji 

GlEKNie. 
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1813. 


Nicoll 

agninft 

OCENNlf. 


feme might be found guilty and others acquitted ; but 
they contended that all could only be found guilty, 
where proof was given of a joint-converfion by all* 
In this cafe there was no fuch proof; for admitting that 
the pledging of the flax, and the refufal to deliver it 
up, were feparate a£fs of converfion by the bankrupts 
and the affigne^, as they applied to each refpeiftivcly, 
there was nothing to connedl: the one with tlie other fo 
as to form one joint tort. Even if the refuful by the 
affignees could be confidered as an alFent on their part 
to the tortious a£f of the bankrupts, it would not ope¬ 
rate to make the aflignees tortfeazers ab initio, iinlefs it 
could be fhewn that tJie tortious acf was done for their 
benefit. Therefore in 4 Jnjl. 317. it is laid down that 
by the foreft-law, whofoever receiveth within the fo- 
reft a raalefa<ftor, in hunting, &c., knowing him to be 
fuch, he is a principal trcfpaflcrbut it is added, 
wherein the law of the foreft differeth from the com¬ 
mon-law, for by the common-law he that receiveth a 
trefpafs, and agreeth to a trcfpafs after it be done, is no 
trefpafler, unlefs the trefpafs was done to his ufe, or 
for his benefit, and then his agreement fubfequent 
amounteth to a commandment, for in .,.that cafe, omnis 
ratihabitio retrotrahitur et mandate ajquiparatur.” And 
there is alfo this inconfiflency in the finding of the jury 
upon this evidence, that the finding the affignees guilty 
acquits the bankrupts, and vice verfa; for a converfion 
to the damage of the plaintiff fuppofes the property to 
be in him when converted; therefore if the property 
was in the plaintiff fo as to charge the affignees, there 
could not have been any prior converfion of it by the 
bankrupts, or if the bankrupts had before converted it, 
then the affignees are not liable. And by this mode of 

joining 
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joining all the defendants in one a£hion> the plaintilST gains 
an unreafonable advantage, for thereby he makes the 
declarations of the bankrupts and the affignees evidence 
again ft each other. Therefore on every account they 
ought not to have been joined. 

Lord Ellenborough C. J. obferved that the queftion 
■was of very confiderable extent and importance in its 
confcquences; and that he had looked to being fur* 
nifticd with more cafes upon the fubjeft ; but concluded 
from the known induftry of the counfel who had ar¬ 
gued the cafe, that there were none fuch. 

Cur. adv. vult. 

Lord Ellenborough C. J. now delivered the judg¬ 
ment of the Court. 

This cafe was argued before us on the queftion 
whether there had been a joint converfion by the aflig- 
nces and the bankrupts. It was a cafe where the plain¬ 
tiff being reftdent abroad, tranfmitted goods to his broker 
in this country, which goods the broker pledged to the 
bankrupts on account of advances made by them, and 
the bankrupts afterwards pledged them to Walker and 
Co. for limilar advances. Now thofe are a61s of tort 
and tortious converfion of the goods prior to the exif- 
tence of the aflignees, in their character of affignhes, and 
as connefted with thefe goods; thofe therefore were 
a£ls of tort done without the participation of the ailig- 
nees. There is, however, another a£f of tort ftated in 
the cafe to have been committed by them as afEgnees, 
namely, their refufal to deliver up the goods, which were 
lying on the wharf, and had come into their pofTeftion 
as aflignees; but with this aft of tort it does not appear 
that the bankrupts ever intermeddled. It feems to us, 

therefore. 


5P» 

1813. 

NlCOLl, 

egeinfi 

GX.KNNIC. 
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1813. 


NiooLt 

agavtjl 

Glcnmx. 


therefore, on full confideration, that the fa£ls of this 
cafe exclude a joint converfion by all the defendants. 
No joint converfion is dated in point of fadi 5 and we 
think there is none in point of law. In point of faifi, 
the bankrupts ceafed to interfere when the aflignees were 
put into pofleffion of the goods j and in law, they can¬ 
not be confidered as having any controul over them, or 
as having concurred in the a£l of refufal. The cafe to 
which this has been likened, is that, where goods have 
been taken by the flieriff under an execution fued out 
againd a party, who had before then become bankrupt, 
and whofe goods had become the property of his aC- 
fignees, in which cafe the a£l: of the flieriff is conlidered 
as the a£l: of the plaintiff fuing the execution. In that 
cafe, however, the adoption by the plaintiff in execution 
of the levy of the flieriff may make him a party to the 
trcfpafs, upon the principle of omnis ratihabitio, &c. 
But there is this difference between that cafe and the 
prefent, that there the law might intend, from the party’s 
fubfequent adoption of the a£i:, that he was placed in 
the fame fltuation as if he had originally commanded the 
a£l \ but fuch intendment can only be made, w’here the 
party is in a fituation to have originally commanded it. 
Now here the aflignees could never have commanded 
the original a£ls of converfion, becaufe, at that time, they 
did not bear any charadler which conne£lcd them with 
the goods, and therefore could not be joint-parties to the 
tort. It appears to us that in none of thefe adfs can all 
the parties be fo conneifled together, as to make one joint 
a£l of converfion by them: the a£Is are in themfelves 
diftin£k. We have not found any material cafes which 
throw a light upon the queftion. 


Rule abfolute* 
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Langton and Others againjl Hughes and 

Another. 


Monday, 
yune lid. 


y^CTION for goods fold and delivered. At the trial 
before Lord Ellenhorough C. J. at the London fittings 
after laft Hilary term, it appeared that the plaintiffs were 
druggifts in London^ and the defendants brewers at 
Chejlcr^ that in the rtionths of June 1804 and 1805 the 
traveller of the plaintiffs took orders from the defen¬ 


Where the 
plaictiif, a 
dniggiJt, after 
the 41 G 3. 
c. 38., but before 
the 51 G. 3. 
c. 87., fold am! 
dcliveri'd drugs 
to the defen¬ 
dant, a brewer, 


dants for a quantity of drugs, confiftiiig of Span^ juice, 
ifinglafs, ginger, and other articles, which he knew 
were for the purpofe of being ufed in the brewery. The 
goods were accordingly fupplied. Upon this evidence it 


knovjtug that 
they ’were to be 
ufed in the 
brewery : Held 
that he could 
not recover the 
price of them. 


was objected for the defendant that as by the 42 G. 3. 


r. 38. yi 3 kp. the brewer is prohibited from ufing any 
thing but malt and hops in the brewing of beer, it was 
illegal in the plaintiffs to furnifli the defendants with 


thefe articles, knowing the ufe to which they were to be 
applied 5 and that the 51 G. 3. r. 87. 17., w'hich was 

pafled fince the fale, and which exprqfsly prohibits drug- 
gifts from felling to brewers articles of this defeription, 
did not import that, before that a£f, they might fell them 
to brewers with a knowledge that they were to be ufed 
contrary to the former a£t. 


Lord Ellenborough C. J. was of opinion that the 
plaintifts in felling drugs to the defendants, knowing 
they were to be ufed contrary to the 42 G. 3, c. 38., 
were aiding them in the breach of that a£f, and therefore 
not entitled to recover ; and he dire£fed the jury to find 
for the defendants, but referved the point. Whereupon 

a rule 
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a rule nili was obtained in the laft term for fetting afide 
the verdi£t, and entering a verdifk for the plaintiffs or 
for a new trial. 

i). F» Jones who now (hewed caufe, relied as before 
upon the 4a G. 3. r. 38. f. 20., and on the rule that a 
party who is aiding in carrying into effedl: an illt.‘gal con¬ 
tract, cannot derive out of it any meritorious caufe of 
action. Here the contra£l: was Illegal, becaufe it was 
founded on an intended breach of tHe law ; and the plain¬ 
tiffs were aiding in its execution, becaufe they fold and 
delivered the goods with a knowledge of the illegal pur- 
pofe for which they were intended ; they cannot there¬ 
fore maintain this a£fion. It may be argued that the 
ftatute only prohibits the ufe of thefe drugs under a pe¬ 
nalty \ but the cafes of Law v. Hodfon [n) and Parkin v. 
Dick {b) difpofe of that argument; and in Bartlett v. 
Vinor{c), perC. J., ‘‘every contrail made for or 
about any matter or thing, which is prohibited and made 
unlawful by any ftatute, is a void contraft, though the 
ftatute itfclf doth not mention that it (hall be fo, but 
only inflifts a penalty on the offender, becaufe a pe¬ 
nalty implies a prohibition, though there are no prohi¬ 
bitory words in the ftatute."’ The fame do^Irine- was 
held by JMansJield C. J. in Drury v. Defontaine {d). As 
to the 51 G. 3. r. 87. it was not intended to confine 
the prohibition in the 42 G. 3. againft brewers ufing any 
materials or ingredients except malt and bops, to the 
articles mentioned in the 51 G. 3., it was only meant to 
create an additional fecurity againft the traffic of drug- 

(«) n Eajlt 300. (/.) ^01. (c) Cartb. 

(</) I Taunt. 1^0 

gifts 
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gifts and other pcrfoiis with brewers in certain fpecified 
articles. 

The Attorney-General and Hiilloch contra, contended that 
the 42 G. 3. prohibited neither the felling nor the buying 
thefe articles, for tlie purpofe for which they admitted 
that they were bought, but only the ufmg them. The 
articles were in themfelves innocent, and fuch as might 
be innocently in the brewer’s poflefllon \ and if he might 
have them he might lawfully purchafe them. The il¬ 
legality confifts ill tlie fubfequent ufer, over which the 
feller has no controul ; and though he knows the brewer 
means to ufe, and probably will ufe them illegally, ha 
is not therefore concerned in the tranfgreffion of the iaw. 
If this fale-had Iiappened after the 51 G. 3., and the ar¬ 
ticles had been within tliofe enumerated in that afl, it 
may be admitteil that the plaintiffs could not have reco¬ 
vered, becaufe the druggift is thereby exprefsiy j^rohi- 
bited from felling or delivering fuch articles to any 
brewer under a penalty ; which feeins, according to the 
authorities, to amount to a fubdantiai prohibition ; but 
this being a fale before the 51 G. 3., that ftatute no 
otherwife applies to this c:;ie than as an expofition of 
the 42 G. 3., and fliews what is meant in that adt by 
the W'ords “ other material or ingredient whatever except 
malt and hops,” viz. the deleterious materials which the 
druggift is prohibited from felling or delivering by the 
51 G. 3. 
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Lord Ellenborouch C. J. The object of the legif- 
lature, in palling the 42d of George the Third, was to 
proteiSt the public health, and the public revenue; the 
health, which might be impaired by mixing with beer 

ingredients 
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ingredients of a' noxious and unwholefonje ^nature, and 
by trying experiments with the liquors, and a large and 
important branch of the revenue, by providing that beer 
ihould be a liquor compounded of tnalt and hops only, 
and not of adulterated materials. There is a diltin^ 
prohibition in the againft caufing or procuring to be 
mixed any ingredient except malt and hops; and a per- 
fon who fells drugs with a knowledge that they are 
meant to be mixed, may be faid to caufe or procure, 
quantum in illo, the drugs to be mixed. So if a perfon 
fell goods with a knowledge and in furtherance of the 
buyer’s intention to convey them upon a fmuggling ad¬ 
venture, he is not permitted by the policy of the law to 
recover upon fuch a fale {a ); and in the fame manner 
in the cafe of bricks fold under the Itatutable fize, wlnicli 
the ftatute requires to be of certain dimenfions, for the 
convenience of building, and perhaps for the benefit of 
the Avenue, the like do(ftrine has been held (If). With¬ 
out multiplying inftances of this fort it may be taken as 
a received rule of law, that what is done in contraven¬ 
tion of the provifions of an a£t of parliament, cannot be 
made the fubje£l:-matter of an adlion. This is the rule 
which governs the decifions upon infurances on contra > 
band trade, and all that clafs of cafes where the party is 
connected with a previous knowledge of the illegality 
of the tranfa£tioa. I do not fay whether the 51 3. 

may not have introduced fome provifions contrary to the 
42 G. 3.5 but certainly as to others they are cumulative 
provifions ; and the 17th fe^^ion may well ftand with 
the provifions in the former a£l. Wherever they inter- 

(<*) La-wrcncCt 3 T.R, 454. Clugst x, Pcnaluaaf 4 T. R, 

466. IVaymell V. RtU^ 5 T.R. 599. 

(i) Lavi V. Hodfon, ii Eaji^ 30 i?. 

fere 
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fere the rule"* is kges pofteriores priores contrariaf abto- 
gant. By the 42 G. 3. the prohibition is exprefs; and 
this agreement being in contravention of it, cannot be 
enforced. It has been very truly faid, that the cafe does 
not ftate that the drugs were in fadf mixed, but they 
were fold with a view to be mixed ; and the Court will 
not give fan£fion to a contrail entered into againft the 
policy of the law. 

Le Blanc J. It is an eftablifhed principle, that the 

Court will not lend its aid in order to enforce a contrail; 

entered into with a view of carrying into effc^l any thing 

which is prohibited by law. The quen:ion here is 

whether thefe parties who feek to enforce a contract for 

the fale of articles, which in themfelvcs are pcrfe£tly 

innocent, but which were fold with a knowledge that 

they were to be ufed for a purpofe which is prohibited 

by law, are entitled to recover. That depends upon 

the provifions of 42 G. 3., coupling them in their con- 

itru£Iion with thofe of 51 G. 3. The 42 G. 3. does 

not prohibit any druggift from felling thefe articles, but 

only any perfon from preparing or mixing, or procuring 

« 

to be prepared or mixed from any other material or in¬ 
gredient whatever, except malt and hops, any liquor to 
refemble or be mixed with beer, atid felling the fame to 
any brewer or other perfon. That is the prohibition: 
but neverthelefs if any perfon enter into a contract which 
is to aid the brewer in tlie breach of this law, fuch per¬ 
fon fliall not be permitted to recover upon it: that is the 
ground upon which the plaintiffs’ right is here affe£Ied. 
The ftatute impofes penalties on the perfon mixing thofe 
ingredients, aad felling them when fo mixed. Now if 
VoL. I. S f that 
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that be fo, the party wW fells the ingredients with a 
knowledge that they are intended to be fo m^xed, is as 
much difabled from secoyering, as a pcrfon in Guernfiy 
who fells prohibited goods there> with a knowledge that 
they are intended to be fmuggled into England: and yet 
there is no prohibition againft his felling them in Guernfey, 
Upon the fame ground a perfon felling goods in order 
that they may be exported to a place where by law they 
cannot be exported, is not permitted to recover the 
price upon fuch a contrail (/»). So much for the quef- 
tion as it (lands on 42 G* $• Jt has been argued, how¬ 
ever, that the 51 G. 3. is an expohtion of the 42 G. 3.9 
and that inafmuch as the fale of ifinglafs, ginger. See. 
are not amongd the articles, the fale of which is pro¬ 
hibited by the 51 G. 3., therefore the 42 G. 3. did not 
mean to include them under the words other materials or 
ingredients whatever. It is true indeed that the 51 G. 3, 
does not prohibit the fale of ifinglafs and ginger; but 
impofes a higher penalty on any druggift or other per¬ 
fon who (hall fell certain articles to any brewer, without 
making it neceflary that the druggift fnould know in 
what way they were intended to be ufed ; the druggift 
mud thenceforth not deal with the brewer at all. The 
51 G. 3* therefore feems to have been paded diverfo in¬ 
tuitu, for the purpofe of putting a (lop to all dealings 
whatever in thofe articles with the brewer. In this cafe if 
the plaintiffs had not been cognizant of the ufe for which 
the drugs were intended, they might have been entitled 
to recover, but inafmuch as they were, the rule of law 
attaches on them, which prohibits a party from recover- 


(«) Lightfm V. Tenantt 1 F. 551 . 


mg 
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ing the price of goods fold, vriiere he knows at the time 
of fale that they are to be ufed in contravention of ail 
afl of parliament.' 

Bayley J. I am of the fame opinion. If a princi-** 
pal fell articles in order to enable the vendee to iife 
them for illegal purpbfes, he cannot recover the price* 
The fmuggling cafes which were decided on that ground 
are very familiar. The cafe of Lightfoot v. Tenant an- 
fwers almoft all the arguments urged for the plaintiffs. 
That was a cafe of goods fold to be fliipped againit the 
provifions of the B.ajl India Company’s a£l, and the 
Court held that the vendors were not entitled to recover, 
becaufe they were aiding the vendee to violate the pro¬ 
vifions of an a£t of parliament; here the plaintiffs were 
alfo aiding in a fimilar breach | therefore I think tlie di- 
rc^Iion of my L^rd was right. 

Rule difcharged. 


Cator, Affignee of Sparkes, Bankrupt, againfi 

Stokes, Gentleman. 

^^SSUMPSIT for money had and received to the 
life of the plaintiff as affignee. Plea, non alfump- 
Ct. At the trial before Lord FJUnhorough C* J. at the 
Middlefex fittings after laft Eajicr term, it appeared that 
the defendant, who was a judgment creditor of the 
bankrupt, fued out execution thereon after the a^l: of 
bankruptcy. An examined copy of the writ of fieri 
facias, and the fheriff’s return that he had levied the 
money were produced in evidence ; and upon that the 
plaintiff rcfted his cafe, infifting that it muft be pre- 

S f a fumed 
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The IherifFs 
return to a 
writ of fi. fa. 
that he has 
leiiled the 
money is not 
fufHcient evi¬ 
dence to prove 
that he has 
paid it over to 
the judgment 
creditor fo as to 
charge the lat¬ 
ter with the re¬ 
ceipt of it, in 
an a^ion for 
money had and 
received. 
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fumed that the (heriflF had difcharged his duty, and paid 
the money over to the defendant; but Lord Ti/ZIfw- 
borough C. J. being of opinion that it was not neceflarily 
to be inferred from this return of the ftieriff, that the 
money had found its way into the pocket of the defen¬ 
dant, but that the plaintiff ought to go farther, and 
give fome evidence of its having been paid over> 
nonfuited the plaintiff. 


Park now moved to fet alide the nonfuit, and men¬ 
tioned the cafe of Gyfford v. Woodgate (a), where it had 
been holden that the flieriff's return was prima facie 
evidence of the faQs ilated in it, upon the ground 
that faith was to be given to the official a£l: of a public 
officer, like the fheriff, even where third perfons were 
concerned. 


Lord Elleneorough C. J. Admitting the authority 
of the cafe cited, it amounts only to this, that the 
flieriff’s return is prima facie evidence that he has levied, 
even where third perfons are concerned ; but it does not 
therefore follow that he has paid over the money. The 
fheriff indeed after having levied is bound to pay it over ; 
but on the evidence given in this cafe, non conflat that 
he has fo done. 

Per Curiam^ Rule refufed. 


(fl) XI Eajl^ 297. 
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JusoN againfl Dixon. 

^JpROVER for a watch. At the trial before Marjhal 
Serjt. at the Jaft aflizcs for the county of Buck- 
inghanty it appeared that a perfon of the name of Jack- 
man, who was a baker carrying on his trade at Wen- 
dover, borrowed the watch of the plaintiff for the greater 
convenience of his trade, and hung it up on a nail 
in the fhop. In January 1812 Jackman being in arrear 
for his affefled taxes, and amongft others for the houfe 
and window-tax, the’ defendant, who was the collec¬ 
tor of thofe duties w'ithin the diftri£t where Jackman's 
houfe was (ituatc, entered the houfe, and took the 
watch from off the nail, as a diftrefs for thefe arrears, 
at which time he was told by Jackman that the watch 
was not his but the plaintiff’s. There was other pro¬ 
perty belonging to Jackman on the prernifes, fiifficient to 
have fatisfied the amount of arrears. The watch was 
afterwards fold by the defendant, who, after retaining 
what was due for the taxes, tendered the overplus of the 
proceeds to Jackman, which he refufed to accept. The 
learned Serjeant, upon this evidence, directed the jury, 
if they believed the watch to be the plaintiff’s property, 
to find damages, which they accordingly did at 6 L 
He then direiSled a nonfuit with liberty to the plaintiff* 
to move to fet it afide and enter a verdi£I for that fum, 
if the Court fhould be of opinion that he was entitled to 
recover. A rule nifi for that purpofe was accogdingly 
obtained in the laft term. 
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goods are only 
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arre'ir has 
other goods of 
his own on the 
prernifes iuf- 
ficient to fa- 
tisfy the arrears 
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BloJJli Serjt. and Abbott^ who now fhewed caufe^ con¬ 
tended that the defendant, as colledor of the aflefled taxes 
under the 43 G. 3. idi. was warranted in feizing all fuch 
goods as might be found on the premifes of the plaintiff, in 
fatisfadion of the arrears due for the houfe and window 
taxes, without regard to whom the property in the goods 
belonged. This they faid was the refult of the feveral ads 
of parliament on the fubjed, and referred to the 43 G. 3. 
c. j 6 i. fched. A., which made the window-tax a charge 
Upon the dwelling-houfc, and / 8. by which the fame 
perfons are appointed to be colledors as are appointed 
under 43 G. 3. cc, 99. and 150. with the like powers as 
are given by thofe ads refpedively. Now the 43 G. 3. 

99* /• 33* empowers the colledors, on refufal by any 
perfon to pay the duties charged upon him under the 
regulations pf that ad, to diftrain upon the meffuages, 

« lands, tenements, and premifes, charged with any 
« fum of money, or to diftrain the perfon fo charged, 
by his goods and chattels, and all fuch other goods 
and chattels as they (the colledors) are hereby autho- 
rized to diftrain.” The word or in the difjundive 
(hews that the two branches of the fentence were each 
intended to make a feparate provifion. The meaning 
probably was, that the colledor might diftrain, on the 
premifes, any goods, to whomfoever they might belong; 
or might diftrain the defaulter by his goods off the pre¬ 
mifes, wherefoever they fhould be found; and the con¬ 
cluding words, all fuch otlier goods,” &c. exprefsiy 
point at other goods than the goods of the debtor. 
Then the 38th fedion enads that « all remedies, ad- 
« vantages, powers, &c. which by any ad or ad* con- 
« cerning bankrupts, or concerning the method of re- 

covering 
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** covering rent in arrear, are given to any creditors^ 
leflbrs, or landlords refpe£^ively, ftiall be ufed by the 
colleftors under this a^, over and above the powei^ 
contained in this aft.” It may be argued, perhaps, 
upon the wording of this feftion, that it does not give 
to the colleftor the common law right of the landlord 
to diftrain all goods found on the demifed premifes, but 
that it only gives fuch additional powers as are conferred 
upon landlords by ftatute; but furely that would be a 
ftrange conftruftion of the aft, which would give to the 
colleftor a right to follow and feize goods carried off 
the premifes, and yet would not empower him to feize 
them whilft they were found on the premifes. The 
land tax afts contain a fimilar provifion, as to the power 
of diftrefs, with the aft now in queftion, and may be 
prayed in aid of the conftruftion contended for by the 
defendant; the 38 G. 3. r. 5 / 17. (/?), enables the col¬ 
leftor to levy the fum aficfled, by diftrefs and fale of the 
goods and chattels of the perfon refufing to pay, or to 
diftrain upon the mcfluages, lands, tenements, and pre¬ 
mifes charged j evidently taking a diftinftion between a 
diftrefs on the premifes and a diftrefs on the goods of the 
party. The fame diftinftion is now contended for, and, 
if good, authorized the defendant to take the property of 
the plaintiff, it being found upon the premifes. 
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SeUon Serjt. and contrh, denied that the 38 G. 3^ 
e, 5. could help to explain the 43 G. 3. r. 99. inafmuch 
as by the firft feftion of the latter aft the land tax is ex- 
prefsly excepted from its regulations j fo that the two 
ftatutes are not in pari materia. They alfo denied that 

/ 

(<z) Not printed at length in Xunnhgton's edition of the Statutes, 
Qee Sum's Jufticct tit. Land Tax, 5. CoileAing. 

S f 4 the 
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tlie43G.3. r.99. /. 33. empowered the colleftor to 
fcize any other goods, than the goods of the perfon in 
arrear. To diftrain on the mefluage, &c., it may be ad¬ 
mitted, applies to the goods on the premifes; and to 
diilrain the perfon by his goods, very probably applies to 
goods not on the premifes ; but ftill there is nothing to 
extend the remedy to goods not the property of the per¬ 
fon dillrained ; the a£f flops fliort of giving the common 
law remedy of the landlord to the colleflor, which if it 
had been intended to give, it would have fo exprefled. 
There are feveral claufes in this a« 51 : which cannot be re¬ 
conciled with the conflru£lion, that the landlord’s remedy 
was the thing meant. The 35th feflion, for inflance, 
recites, that “ whereas it may frequently happen that 
** perfons quitting their dwelling-houfes or places of re- 
fidence, may remove to other pariflies or places, with- 
out firft difcharging the duties charged upon them, 
•whereby the /aid duties made payable by this aSl •will be 
lojly unlefs the perfon or perfons removing^ can^ after fuch 
removal^ he made to payf &c. It may be alked how 
this claufe is to be reconciled with the conflru£lion that 
the adl: gives the collector the like remedy with the land¬ 
lord ; for if it does, how could the duties be lofl by fuch 
removal, when the goods of the fucceeding occupier 
would be liable ? The 33d fe£iion, on wliich the de¬ 
fendant relies, is at befl but an ambiguous one; the 
words, << all fuch other goods and chattels as they are 
hereby authorized to diflrain,” &c, it is faid can onijr 
mean the goods of other perfons; but where does this 
aft authorize them to diflrain the goods of other perfons ? 
The 37th feftion does indeed authorize them to diflrain 
goods already taken in execution, if the party fuing out 
the execution refufe to pay the arrears of taxes due from 

his 
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his debtor $ and it is probable that to fuch authority the 
above words m the 33d fe£fc. refet. But the c6lIe£lor's 
power is derived wholly from the ftatute, and the ftatute 
has not given him any other of the landlord’s remedies, 
than fuch as are conferred upon the landlord hy anyaBor 
oBs; whereas the remedy which the landlord has of 
diftraining all goods found upon the premifes to whom*, 
foever belonging, is not a ftatutable remedy, but one 
which is derived to him by the common law. The win¬ 
dow and houfe taxes are not a charge on the premifes 
but on the perfon only ; the land and property taxes are 
the only taxes which are a charge on the land. That 
the window tax is not fuch, appears from 43 G. 3. 
c, 161. Sched. A. Rules 4 & 5. charging the occupier, 
or his executors, &c,, annually, or in cafe of a change in 
the occupation, according to the time of his occupation j 
and Sched. B. Rule i. as it refpe£ls the duties on 
houfes, has a fimilar provifion. Upon the whole, a 
comparifon of thefe a£l:s will be found not to fupport the 
pofitions contended for on the other fide. 
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Lord Ellenborough C. J. This is an a£tion by the 
owner of a perfonal chattel, viz. a watch, found by the 
defendant hanging up in the houfe of a perfon who 
was in arrear for houfe and window tax, and feized 
by the defendant as coUeftor of afleffed taxes, for the 
arrears fo due, not from the owner of the watch, but 
from the perfon in whefe houfe it was found. The 
queftion is, whether this ^tch, not being the property 
of the debtor to the crown, is liable to be taken in re- 
fpe6: of the place in which it was found; in other words, 
whether by the a£k of parliament the colle£Ior has the 
fame power of diftrefs, which a landlord has for rent, 

namely. 
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naively, to diftrain any goods which may be found on th« 
premifes. The colle6lor adied under the 13 G. 3. c. 161. 
y. 8. which gives him all the powers contained in 43 G. 3. 
r. 99. By the 33d feilion of this laft a£t, the colIe£tors 
are empowered “ to diftrain upon the meffuages, lands, 
tenements, and premifes charged with any fum or 
fums of money, or to diftrain the perfon or perfons 
fo charged, by his or their goods and chattels, and all 
“ fuch other goods and chattels as they are hereby au- 
thorized to diftrain.” The expreffion of diftraining 
on the premifes is found in the land tax a£f 38 G. 3. 
£*. 5., and was probably ufed in other prior adis, becaufe 
we know that all the land tax a£ts are very fimilar. As 
applied to a landlord’s remedy for his rent, it is a familiar 
expreflion, and muft be underftood in the fame fenfe, 
when applied to the officer of the crown: and the latter 
part of the fentence, and fuch other goods,” &c., fbews 
that other goods than thofe which were the property of 
the party were intended to be fubjefted to the diftrefs; 
and thefe latter words can only be made operative by 
giving to the preceding words “ to diftrain on the pre¬ 
mifes” their ordinary fenfe when applied to landlords. 
And really there is great convenience in giving this con- 

ftruprion to the ftatute, in order to prote£l: the collector 
from the peril to which he might otherwife be expofed 
by the tricks of defaulters if he were anfwerable for felz- 
ing the goods of third perfons found on the premifes, and 
from which this fe£fion feems to have been intended to 
relieve him. The colle£lor therefore is put in the place 
of landlord; it is enough for him that the goods are upon 
the premifes. Thus the cafe ftands upon/ 33. but/ 38. 
reflects light upon it. That fe6iion gives to the colle£l- 
prs all remedies and powers which, by any a£t or a£Is 

con« 
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concerning bankrupts, or concerning the method of re- 18x3* 

covering rent in arrear, are given to creditors, leflbrs, or -- 

landlords;” biA it cannot have been meant to give againjl 
tliem the fame remedies which were given to landlords 
by ftatute, unlefs it was alfo meant to give them the means 
to conduft them to that end, namely, the remedy which 
the landlord poflefled at common law. If fuch would be 
the probable confl:ru£l:ion of f, 33., it is therefore rendered 
more probable by / 38. It would certainly have been 
more fimple and direifl:, to have faid that the officer (hould 
have all fuch powers as landlords have; but though the 
legiflature have fpoken indiftin<fl:ly, the queftion is whe¬ 
ther they have not fpoken to the fame effedt, and By ex¬ 
tending the power of diftrefs to other goods than thofe of 
the party, have not virtually extended it to goods found 
on the premifes. As to the 37th fe£lion, it relates to 
another fubje^l, and affords no argument againft this con- 
{lru£Iion of the 33d fe^ion; it places the coIle£l:or, in 
the cafe of an execution fued out againft the goods of any 
perfon in arrear for taxes, in the fame Ctuation as the 
landlord is placed in, by other ftatutes, in cafe of an exe¬ 
cution ftied out againft the goods of his tenant whofe rent 
is in arrear. It therefore rather fhews that the legiflature 
intended to give the colledlor all the landlord’s remedies. 

Le Blanc J. The Court is called upon to put a con- 
ftni£^ion upon the 43 G. 3. c. 99. / 33.J and the quef¬ 
tion is, whether the power to diftrain on the meffuage 
and premifes, means any thing different from diftraining 
on the perfon by his goods and chattels. The collec¬ 
tor has diftrained for the window tax, aipongft otlier 
affefled taxes. In order to difcovcr the me^mng of the 
legiflature, we muft look at the other claufes of this 
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ai3:, and at other revenue a£i:s, in which the fame ex- 
preffion occurs. Amongll: others, we have been referred 
to the 38 G. 3. IT. 5., where the diftinftion is very clearly 
marked \ for the coliedfcor is there empowered to levy 
the fum due, by diftrefs and fale of the goods of the 
perfon negleiSling or refufing to pay, or he may diilrain 
upon the mefluages, lands, tenements, or premifesj 
evidently not including the fame things in the one ex- 
prellion as in the other; and it is impoflible to give 
them any other conftru£bion than this, that they apply 
to diftraining upon the goods of the perfon, wherefoever 
found, and upon goods on the premifes, to whomfoever 
belonging. The 43 G. 3. c. 99./ 38., though it does not 
give, in exprefs terms, all the powers given to the land¬ 
lord, (hews clearly that the legiflature intended to put 
the collector, for many purpofes, in the fituation of land¬ 
lord ; and that affords a clue to the conftru£tion of the 
33d fe£lion, which gives him authority to diftrain upon 
the meffuages, lands, tenements, and premifes. Looking 
at this, and the other a^ls upon fimiiar fubje£ls, I think 
it clear that the legiflature meant to arm the collector 
with a power fimiiar to that which a landlord pofTefles, 
viz. to take any goods found on the premifes of a debtor 
of the crown. 


Baylet J. I am of the fame opinion. I think that 
the 43 G. 3. c, 9p. 33. gives the power to the collec¬ 

tor in the alternative, either to diftrain any goods; to 
whomfoever belonging, which may be found on the pre¬ 
mifes ; or to diftrain the goods of the defaulter where- 
ever they may be found. The meaning of diftrain- 
ing on the mefluage is explained by a reference 
to the land tax a£l$; it is there put in contradiftiudtion 

to 
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to diftraining the goods of the party, and means ge¬ 
nerally the goods of any perfons whatever which may 
be found on the premifcs. The 38th fe£tion certainly 
throws light upon the 33d j if, as it has been con¬ 
tended, that fcdlion confines the remedies given to col¬ 
lectors to the ftatutory remedies of landlords, it falls in 
exactly with the conftruCtion that the former feCtion 
was intended to give the common llw powers; for the 
38th feCtion fuperadds the remedies, which it gives, 
over and above the powers contained in this aCt.” 

Rule difeharged. 
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Dizok. 


Graham againji Tate, 


Tuefday^ 
June a 2d. 


^l5|^SSUMPSIT for money paid, laid out and expended, Where the tC' 

money had and received, and on an account ftated. mifes°undtr a 

Plea, non aflumpfit. * 

^ rent payable 

At the trial before Clayton Sent, at the laft Tork aillzes 

. . agreed to pay 

it appeared, that the plaintiff had been tenant to the de- taxes, except 

fendant of a houfe and land under a leafe for a year, at a property-tax,* 

certain rent payable half-yearly; the tenant to pay all 

taxes, except the landlord's property tax, which the de- 

t. M. j * tenant agreed 

fendant agreed to allow 5 and the tenant agreed to lay 5° *0/. 

' in repairs, 

out 20/. in repairs, which the defendant alfo agreed to which the land- 
allow. The laft half year’s rent having been in arrear, to aUow.^bur^ 
the defendant diftrained, and fold to the whole amount, tfa*ned*f^hahf- 
without any deduClion either for repairs or for the pro- andf^idi-o"n 
perty tax, which had before that time been paid by the am«)unt, 
plaintiff to the collector, and was known to the defendant >ng cither for 

rcpaiis or pro* 
perty-tax, 

which he knew the tenant had paid to the colieAor: Held that the tenant might re¬ 
cover, in lefpeft of the property tax, but not in refpeA of the repairs, in an action for 
money had and received agatnll the landlord. 


to 
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to have been fo paid. At the trial it was obje£led for the 
defendant, that the money was not recoverable in this 
form of a£lion; that as to the property tax, the ftat, 
46 Gw. 3. C.65. had provided that it might be deduced 
out of the firfl; payment thereafter to be made on account 
of rent (/i); and if this aftion were maintainable, 
every landlord, who had not allowed the property tax, 
would be liable to an a^lion by his tenant without notice. 
The learned Serjeant nonfuited the plaintiff, giving liberty 
to move in order to bring the queftion before the Court. 
Accordingly a rule nifi having been obtained in the laft 
term for fetting afide the nonfuit, and entering a verdi£l: 
for the plaintiff. 


Hullock now (hewed caufe, and contended, that neither 
the money for repairs nor for the property tax were re¬ 
coverable in this form of a£fion: that as to the allowance 
for repairs, there was a fpecial agreement under which 
the plaintiff ought'to have declared, and not in this form 
of a£fion; and as to the property tax, it feemed doubt¬ 
ful whether any adlion would lie for it; for the whole 
rent having been levied by the landlord without making 
the proper allowance in refpe£f of the property tax, the 
plaintiff might have obtained the deduction by an appli¬ 
cation to the commiffioners of the diftri£i. But fup- 
pofing an a£tion would lie, ftill the plaintiff has miftaken 
his remedy. The moment the property tax was paid to 
the colleflor, it became a payment of rent pro tanto; 
therefore at the time of the diftrefs, the rent due, was 
only the half-year’s rent minus the property tax. Now 
the levying a fum of money by diftrefs, beyond the 
amount of the rent due, is not the fubje<Sl of an a^ioa 

(«) Sched. A, No. 4. Rule 9; 

7 ' for 
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for money had and received, but of a fpecial a^Iion on 
the cafe on the ftatute of 2 & 3 M, fejf, i. r. 5. 

f. 2., which dire£is that after the fale of a diftrefs the 
overplus (if any) ihall be left in the IherifF’s hands for 
the owner*s ufe. 

Barrowy contra, was flopped by the Court. 

% 

Lord Ellenborough C. J. The tenant was obliged 
to pay the full amount of the rent under the diftrefs, if 
the landlord would not confent to make the deduction in 
refpe£l of the property tax 5 and it does not appear to 
me that he has any remedy except by bringing an aftion. 
If fo, the only queftion is as to the form of the action. 
It feems to me that he may wave the tort and bring an 
adlion for money had and received, if, in the refult, the 
landlord has got money into his pocket, which does not 
belong to him. If any confequential injury had been 
fuftained, damages for fuch injury muft have been re¬ 
covered in another form of a^ion. 

Le Blanc J. The landlord having diftrained upon 
the goods for rent, the tenant, in order to redeem them, 
was obliged to pay what he demanded, I fliould doubt 
whether tire commiffioners could have compelled the 
landlord to refund. 

Lord Ellenborough C. J. added, that the Court was 
of opinion in favour of the defendant upon the queftion 
of repairs. 

Pfr Curiam, Rule abfolute. 
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tVednefdayf The King againfl The Baptist Mill Company. 

» 3 d. 


The leflecs, un¬ 
der the lord of 
the manor, of 
lot and free 
(hare of all ca¬ 
lamine raifed 
within the ma¬ 
nor, are liable 
to be rated to 
the poor, as 
occupiers of land^ 
in the parifh 
where the ma¬ 
nor lies; none 
of them being 
refident in the 
parifh. 


^HE defendants were rated to the relief of the poor of 
the parifti of Rowberrow^ in the county of Somerfet, 
under the following alTeflment j 
Proprietor, Occupier, 

JohnLeacrofiy Efq. Baptift Mill Company — For lot, toll, 

and free fliare of the ca¬ 
lamine and for calamine 
yard, and barn. Amount 
9/. ox. od» 


Againft which affeflment they appealed to the quarter 
feilions, when the juftices dire£ted the rate to be amended 
by expunging therefrom “ the calamine yard and barn,’’ 
and aflefling the “ lot, toll, and free fhare of the cala¬ 
mine,” at the fum of 8/. 13X. 2 d» inftead of 9/., fubjefk 
to the opinion of this court, on the queftion whether the 
lot, toll, and free (hare of calamine was, or is rateable, 
upon the following cafe: 


By indenture of the ift of Offober 1810, reciting 
that John Leacroft, as lord of the manor of Rowberrow 
in the county of Bomerfet^ was entitled to a lot, toll, or 
free (hare of all calamine or lapis calaminaris raifed 
within the manor, in the proportion of one part in 
four, and which had been lately received by him at 
only three parts in twenty in the inclofed lands, but 
was not yet afeertained in the uninclofcd lands; and 
alfo reciting that certain perfons therein named, ftiling 
themfelves the Baptifl Mill Company, had agreed to take 
the faid lot or free (hare of the faid John Leacroft ; the 

^4 faid 
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faid John Leacroft dcmifed to the faid perfons fo ftiling 
themfelves the Baptifl Mill Company, all that the faid 
part, purpart, lot, and free (hare of the faid John Leacroft^ 
as lord of the manor of and in all calamine ftone or lapis 
calaminaris raifed or gotten, or to be raifed or gotten in 
the inclofed lands, or the waftes or other lands within 
the faid manor, or which he had right to claim or demand; 
with liberty to take and carry away the fame: and alfo a 
building in Ronvherrow called the Calamine Barn, with 
the oven therein to calcine calamine, together with the 
yards and other buildings and premifes belonging to the 
fame: to hold to the leflees, their executors, &c, for a 
term of lo years, yielding and paying therefore the yearly 
rent of 210/. half-yearly, on the ift of April and ift of 
OBoheV} the firft payment to be made the i ft of April 
following. The faid manor of Rowberrow^ is in the 
parifh of Roivberroivy and the faid John. Leacroft is feifed 
in fee of the faid manor, and of the mines within the 
fame. Before the making of the rate above mentioned 
the leflees underlet th^ calamine bam and yard to Thomas 
Tovey^ who at the time of making the rate and fince has 
occupied the barn and yard. There are no other build¬ 
ings or premifes, and the lejfees are not nor ivere at the 
time of making the ratey in the occupation of any land or 
buildings nvhatfoever within the pariflt of Rowberrow, ««- 
lefs the Court pall be of opiniony as the Sejions werey 
that the loty tolly and free Jhare above mentioned are to 
be' confdered as land* All the leflTees refide in .Brifoly 
and their agent lives in Shiphamy an adjoining pariih to 
Rowberrowy but attends frequently at the different cala¬ 
mine pits in the parifh of Rowberrow to collect the free 
(hare from the miners, who raife the calamine. The leflees 
run no rifk nor incur any expence whatever, and have 
VoL. I. T t fince 
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fince tlie commencement of the ieafe received a quantity 
of calamine, as the lord’s lot, toll, or free lliare, of a con- 
fiderable value. 


C. F. Williams^ and W. G. Adam^ in fupport of the 
order of feffions, relied upon the rule laid down by 
EyreQ. J. in Lord Buie v. Grindall («), that the perfon 
who is in the poflelTion of the immediate profits of land, 
may be taxed to the relief of the poor, in refpedb of thofe 
immediate profits ; that quoad thefe immediate profits of 
the land, he is an occupier of the land, within the mean¬ 
ing of thofe authorities which have decided that the occu¬ 
pier only can be aflefled to the relief of the poor.’* 
They urged that the leflees were entitled, under this 
conveyance, to all the rights which the lord of the manor 
was entitled to, i. c. to one-fourth of the immediate 
profits of the land ; and they cited Roivls v. Gdls [b)y and 
Rex V. St. Agnes {c), as decifivc, unlefs the authority of 
thofe cafes could be impugned. The fubfequent cafes 
of Rex V. Nichdfon (d), and TFilliams v. Jones (r), will not 
be found to impugn their authority ; for they only de¬ 
cided that the lefiee of a ferry y/as not rateable in rcfpe£t 
of the occupancy of the tolls unconnedled with any vifi- 
ble property in the parifh ; anti in Rex v. 2'he Bifiop of 
Rochefter {f ) the Court, in deciding that the trullees of 
certain mines were not rateable, in refpecl of the rent 
referved on a leafe of them, which contained a liberty to 
the tenants to dig for ore, &c. exprefsly dated that if 
hereafter the tenants ihould open the ground and raife 
the ore, tli^ truftces would then be entitled to certain 


(c) r. 7: j?. 480, 
(/) X2 353- 


pro- 


(a) a ff. lil. z 66 . 
l2£aff,2ZO. 


ib) Cov.'/}. 4 Sl, 
(<•) JUd, 346. 
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proportions, and fuch profits might come within a differ- 
«fnt rule, as lot and cope.” 

Horner and E. Lawes contra, relied upon Re:e v. iW- 
cholfoUf and Williams v. Jones y as eftabliftiing this prin¬ 
ciple, that a perfon is not rateable as occupier of an in¬ 
corporeal hereditament, unlefs it be annexed to fome 
local vifible property within the parifli. They then ar¬ 
gued that the defendants under the conveyance to them 
from Leacrnft took merely an incorporeal hereditamentji 
which was not properly the fubjedb of demife, becaufe 
not a thing manurable, out of which a rent could he re- 
ferved, or to which the Icflbr might have refort to 
diftrain (/v): neither would trcfpafs quare claufum fregit 
lie for it, but only upon an afportavit as for goods and 
chattels. And it is cxprofsly negatived that the defend¬ 
ants were the occupiers of any land within the parilh, 
unlefs the lot be confidered as fuch. This therefore 
being only an incorporeal hereditament and not annexed 
to any local vifible property, the cafe falls precifely with¬ 
in the principle above ftated, and muft be governed by it. 
It may be further obferved that this mineral, whilft it re¬ 
mained in its native bed, was not the fubje£l: of taxation, 
becaufe the mine itfelf is virtually excepted out of the 
43 iS'/ia. by the exprefs mention of coal mines only; and 
therefore if the mineral is rateable at all, it muft be fo 
after it has been raifed and feparated from the mine, and 
become vefted in the defendants as perfonal property only* 
The cafe of Rowls v. Cells may perhaps admit of fuch a 
clear diftin^tion as will make it unneceffary to controvert 
its authority, though it may be obferved that Lord Henyost 
in Rex v. Parrot {b) feemed to doubt it. But the oh* 

i^) Co, Lit, 47. a, 144- a. {b) $ T. R* ^96. 
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vious diilm£tion is this, that there the lefiee of the crown 
was dated to be the occupier of other vifible property, 
and not, as here, of the lot and cope only \ for the cafe 
dates that he was entitled to the privilege of quarter-cord, 
which is a right of uling a certain portion of land ad¬ 
joining to the mine, for the purpofe of working it. Ren 
V. St. Agnes alfo comes within the fame didin£lion, be- 
caufe the toll-tin was gotten in the lands of the perfon 
held to be rateable. If however thefe cafes ihould be 
thought not capable of fuch didinftion, then it is fub- 
mitted, that they go too far, and ought to be re-confi- 
derad upon the prefent occafion. 


Lord Ellenborough C. J. If thefe leflees of lot, 
toll, and free fliare are rateable at all, it appears to me 
they mud be rateable as for property falling under the 
defeription of land. The quedion is, whether the words 
** all that part, purpart, lot, and free fliare of J.Leacroft^ 
as lord of the manor, of and in all calamine done raifed 
or gotten, or to be raifed or gotten,” &c. can be confi- 
dered, within the meening of the datute for the relief of 
the poor, as land* There may perhaps be doubts whe¬ 
ther thefe leffees reprefenting the lord of the manor, in 
whom the right fubfids as the real owner, could in law 
have maintained trefpafs quare claufum fregit for this 
calamine done. I do not pronounce an opinion on that. 
This however appears to me to be a demife of a fpecific 
portion of the produce of land, or in other words, land it- 
felf, free from rilk or uncertainty; it is by the exprefs 
terms pf the finding dated to be an intered without rifk. 
We might otherwife have been preffed with the quedion, 
whether the naming coal mines in the datute, was, ac¬ 
cording to the rule expreflio iinius escludo alterius, to 
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all intents an exclufion of other mines; or was only put 
for example, as the naming a dafs in the ftatute of dr- 
cumfpedte agatis (a ); for certainly the Judges who have 
held it to amount to the exclufion of other mines, have 
generally coupled it with this reafon, that other mined 
are fubjed: to rifk. Now here the portion of calamine 
is divefted of rilk 5 it is the clear profit, to which the 
lord is entitled, independent of any contingency. It is 
not ftated whether it is by agreement, or cuftom, that 
the perfon who works the mine is bound to yield to 
the lord a portion. It is merely Hated that the lord is 
entitled to one part in four. However that m^y be, 
here the whole is raifed by the labour of the adven* 
turer, and, when raifed, the lord is entitled to one- 
fourth of it. Until raifed, the lord may be confidered 
as working with the adventurers by the hands of the 
labourers j but, vthen raifed, the lord’s fhare redounds to 
him. That conftitutes land, an<l may be fairly conftrued 
as fuch within the meaning of this ftatute. The cafe 
of Roivis V. Gel/sy and the other cafes, do not admit 
of any diftinclion comprehending this cafe. This is 
not merely a demife of a perfonal chattel, of the ore 
after it is gotten, but of the ore which is to»be gotten, 
and which is part of the foiid mafs of the land; there¬ 
fore under that defeription it is aflelTable in the hands 
of the occupier., 

Le Blanc J. I concur in opinion with my Lord that 
this property is rateable to the poor. From the time of 
its decifion in 1776 down to the prefent time, I believe 
the cafe of Roivis y. Cells has never been determined to 
be other than law t on the contrary it has been a£^ed 

(<) 4^7, 
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upon m thofe counties where property of this deferip^ 
tion fubfifts. It has been held that perfons who are not 
inhabitants muft, in order to become rateable, be the 
occupiers of fome fpecios of property falling within the 
(latute. The queftion has always been whether the 
party rated could or could not be brought within the 
defeription of the ftatute. The ftatutc deferibes this 
qlafs of perfons as occupiers of lands, houfes, tithes, 
coal-mines, or falcable underwood. The conflrutfion 
that has been put upon the ibitute has been this, that 
whereas the leglflature exprelfcd coal-mines, they did 
not mean to include any other mines j and the reafon 
given for fuch a diftindlion was, that other mines were 
conndcred as matters of hazard at that time, and there¬ 
fore it was concluded that the legillature did not mean 
to fubjeft the occupier of fuch a fpccies of property to 
taxation. It remains then to be fecn what conftrudfion 
the decifions have put on the words, occupier of 
land,'’ ill order to determine whether a party, who is 
in the receipt of a confiderable revenue, which is not 
fubjedb to rifk, and arifes out of land, may not be com¬ 
prehended under the term occupier of land. In de¬ 
termining this, we are not tied down to follow the flridb 
definition of land through all its confequenccs and in 
every pofiible view in which it may be confidcred, and 
to decide whether this would enable the party to main¬ 
tain trefpafs quare claufum fregit, or whether it corref- 
pouds in every other incident with the definition of 
land. In RG%vh v. Cells it was confidered that the lord 
who received a fiipulatcd benefit from the profits or 
value of mines, in cafe they did prove of value, wa$ 
an occupier jointly with the adventurers, and not ex- 
(:ufable, upon the fame ground that excufed the adven- 

3 turers. 
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turers, namely, that the adventure was uncertain, or 

might prove unfuccefsful; but the lord was held for 

the purpofe of being rated as an occui)ltr. Here* the 

party Ihares with the adventurer, without incurring any 

rifle, and Roivls v. Gells determined fuch perfon to be 

chargeviblc as occupier. What rcafon is there for faying 

that Rowls V. Gells was an erroneous decifion ? It is not 

neceflary in conltruing the words of this ftatute, wdiich- 

was pailed for a particular purpofe, to hold that the 

word lands fliould fatisfy every pofTible view under 

which land may be confidered. Here it is enough 

that the party is an occupier of land for the purpofe of 

being rated to the relief of the poor. Where a perfon 

receives, without rifle, part of the produce extracted from 

the bowels of the earth, he is an occupier of land; but 

where he merely receives a rent, or money payment, 

there the Court has held, as in Rex v. Bijhop of Rochejlery 

that he is not an occupier. It is fliid, how’ever, that we 

ought to overturn RovAs v. Gells, and Rex v. St. Agues, 

unlefs we can diilinguilh them from this cafe, but I fee 

no reafon whv the Court fhould hold thofe cafes to have 
¥ 

been imnropcrly determined, cfpccially where they have 
laid down a rule of conftrudliori which has prevailed for 
nearly 40 years, and has been the guide of the courts 
below. As to diftinguifliing them I cannot feel the 
weight of tlie obfervations which have been made with 
that view'. In Rowls v. Gells and Rex St. Agnes xYiq rate 
was confined to the perfon in refpefi of the toll-difli 
of lead and tin. raifed j here the owner of the land is 
entitled to a certain portion of the ore when raifed, 
which he lets, or allows perfons to ftand in his place as 
to that fliare *, aiid we will not enquire whether this was 
9 legal demife, for he authorizes them to receive and 

^ T t 4 they 
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they do receive it. They ftand therefore in the fituation 
of the leflee in Rowls v. Gells^ and the perfon entitled in 
Rex V. 5 /. Agnes, But fubfequent cafes have been cited 
in which it is fuppofed that the authority of Rowls v. 
Cells and Rex v. St. Agnes has been difturbed j which 
fuppofition is only railed by laying hold of particular 
expreflions of the Court to be found there. The cafes 
of Williams v. Jones and Rex v. Nicholfon arc totally dif¬ 
ferent ; for thofe were the profits of a ferry, arifing out 
of a right to convey paflengcrs over a river ; it was im- 
pofiible in thofe cafes to fay that the pcrfons were oc¬ 
cupiers of any thing but the boat and tackle in which 
the paflengers were conveyed, in the fame manner as a 
ftage-coachman is the owner of his coach ; it was there¬ 
fore impoffible to make the doctrine of Rowls v. Cells 
bear on thofe cafes. Viewing all the cafes on the fub- 
je6:, and the principle upon which Rowls v. Cells was 
decided, and likewife the public convenience, as it regards 
this fpecies of property, and not feeing that the original 
conftruftion on the words, occupier of land, may not 
comprehend a perfon fo far an occupier as to receive a 
portion of the land difeharged of any rilk, I cannot fay 
that this company is not rateable. 


Bayley J. I am of the fame opinion. The foil be¬ 
longed to Leacrofty as lord of the manor; the perfons 
working the mines are not tenants under him, but he 
has the a6lual occupation and pofiefiion of all the land 
and the fubjeft of the land. The workers of the mines 
have, as a compenfation for their labour and expences, a 
certain part of the profits, and the owner of the foil has 
a (hare alfo, which is given to him not in the chara£ler 
of landlord, but as his lhare of the immediate pernancy 
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of the profits of the land. I confider him as having a 1813. 

qualified occupation, perhaps a more dire£t one than — 

the adventurers, who may be confidered as fervants to a^ainjt 
him, for they work the land to a certain extent for his company, 
benefit, and are to pay him his (hare of the original pro¬ 
duce of the land. In jRex v. The Bipjop of Rochejler the 
lelTors had difpofleflbd themfelves of all right of occupa¬ 
tion, by leafing the mines 5 and it was attempted to 
rate them in refpe£l: of the rent referved to them as re- 
verfioners, the foie right of occupation being in ano¬ 
ther perfon. So in Rex v. Nicholfon and Williams v. 

Jones there was no pretence for fetting up any perfon as 
an occupier of land. The cafes of Rowls v. Geils and 
Rex v. St, Agnes proceeded on the idea that the lord 
might be confideved as occupier of lands, and rateable 
in that refpe£l:. Indeed it is conceded that if the lotd 
had not inade a leafe he would have been rateable ; but 
a diftin<Sl;ion is made that here is a demife, not of the 
land, or any interefl in the land, but of lot, toil, and 
freelhare ; and fo it does not operate until the lot, toll, 
and freelliare are fevered from the land ; but it feems to 
me as if the leafe demifed a (hare in the produce of the 
land before the mineral is raifed; it was intended that 
thefe lelTees ftiould have every benefit, which would 
otherwife have refulted to the lord. I cannot therefore 
diftinguifh this from tlie cafe of granting a fliare in the 
land, which is not co-extenfive with the entire intereft. 

It is not doing any violence to this leafe to confider the 
leflees under it as occupiers of land. I lay out of con- 
fideration all the cafes in which it has been holden that 
adventurers are not liable. 


Order of fellions confirmed. 
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le no.', hit his 
own wages to 
go on (hiring the 
whole time, 
will not gain a 
Icttkment. 


The King againjl The Inhabitants of Arlington. 


'JJ PON appeal, the court of quarter feflions quafhed 
an order of two juftices removing a pauper from 
the parifh of ArVingion to the parifli of Wilmington^ both 
in the county of Siijpx, fubjc£l: to the opinion of this 
Court on thp following cafe; the pauper was hired for 
a year from Michaelmas 1809 to Michaelmas 1810, as 
(hepherd to J^KingfOi Wilmington^ to receive 13/. 
per week wages, and an allowance for a hog, and to be 
at liberty to be abfent during the fhcep-fliearing feafon, 
but to find a fit man at his own cxpence, to do his 
work during the time of his abfence, but his own wages 
of 13/. Od, a week were to go on during the whole time. 
The pauper ferved the year in Wilmington accordingly, 
was abfent during the flieep-fliearing feafon, and em¬ 
ployed and paid a perfon to tend the flock, but occa- 
fionally returned during that period, and uflTiftcd in the 
management cf it, cipccially on Simdaysy and from 
time to time gave dircclions to the perfon employed by 

him. 


Zl’Oy/y and Roe, wlio argued againft the order of fcf- 
fions, were called upon by the Court, and alkcd how a 
year minus the fiiecp-(hearing feafon could be made to 
amount to a year. ^Lhey admitted that if it was to be 
taken as part of this contract, that the pauper had an 
unconditional liberty of being abfent during the (heep- 
(liearing feafon, the cafe would fall within Rex v. Em- 
pitigham (r/) \ but they relied on this diftiii£lion, that this 


(«) Burr, S.C. 791. 


was 
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was only a conditional liberty of abfence provided the 
pauper could find a fubftitute at his own expence, but 
his wages were ftill to go on as ufual, which implied a 
continuance of the fcrvice, and it appears he did occa- 
fionaliy come backwards and forwards. Under thefe 
cirvurndance.' the queftion was whether the fervant of 
though for a time working with another perfon, 
migiit not continue the fervant of A., or whether this 
was .my thing more than an,alteration in the nature of his 
fervics witii his original mafter. 

Lord Ellenborough C. J. It has never been de¬ 
termined that a contra<!d for fervicc by deputy is fervice 
by himfelf. The d;dm 61 ion taken in all the cafes is 
whether the liberty of abfence forms a part of the original 
contrail, fo as to l>e an exception out of it, or whether 
it be by iii:on of the mader during the continuance 
of the Ci-»ntr.i 61 :. If this hiring could be deemed to con¬ 
fer a fcttlemcnt, tlic confequcnce would be that a perfon 
might gain as many fi^ttlements as there are 40 days in 
one year. He might hive himfelf to with liberty 
to be abfent with B. and C., and fo on, and if he could 
get 40 days fervice with each, he might accumulate 
eight or nine fettlements in the courfc of a year. Such 
a confcquence would be prepoflcrous. What does this 
hiring really mean ? A hiring for a year is where the 
fervant is to bo under the controul and command of his 
mailer for the whole year 5 but here the pauper was not 
to be fo, but was to be at liberty to find a fubilitute for 
the ilieep-fhearing feafon. The cafe will fcarcely bear a 
ferious argument. It has been laid down in Rex v. Em^ 
pingham and other cafes, that if it be an exception out 
pf the original contrad at the time of making it, no fet- 
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c- 43. / j., Tor 
fettling “ dif- 
putes between 
clothiers or 
makers of 
woollen goods, 
and weavers, 
or per (on s em¬ 
ployed in fuch 
manufaduics,’* 
docs not relate 
to demands 
again (I do* 
thiers by the 
owner of a 
fcribbling and 
carding mill 
for work done 
by him for the 
clothiers in 
teafing, fcrib¬ 
bling, carding, 
and flubbing 
the wool at his 
mill; therefore 
the Court rc- 
fufed a manda¬ 
mus to two 
juflices to hear 
and examine 
fuch demands. 


tlement can be gained under it; here it was an exception^ 
and tlxerefore no fettlement. 

Per Curiam^ ’ Order of feflions confirmed. 

Courthope and Bowen were in fupport of the order of 
feflions. 


The King againfl J. P. Hey wood Efq. and 

Another. 

OLROTD obtained a rule nifi for a mandamus to 
the defendants, being juftices of the Weft Riding 
of Torkjhiref commanding them to fummon four perfons 
of the names of Dyfon, Wheatley^ Thornton^ and Wehjler^ 
and to hear and examine upon oath the demands of one 
Jofiua Hirjl againft the faid four perfons refpeflively, 
and to adjudge fuch fatisfa£lion and to give fuch cofts 
and damages to the party grieved, as in the diferetion of 
the faid juftices fhould feem reafonable, purfuant to the 
ftatute 13 G. I. c. 23. /. 5. 

This application was founded on the affidavit of 
which ftated that he applied, at a fpecial feffions, on 
the 14th of May 1813, to the two juftices named in the 
rule, to grant him fummonfes, in purfuance of the autho¬ 
rity given to them by the a£l, againft the faid four 
perfons, who were clothiers, for certain debts due to 
Htrfi from them refpe£iively, amounting to 91/. 
i6x. 8d. due from one, and in the whole, to up¬ 
wards of 140/. ; that he ftated to the juftices that 
the debts became due to him for work and labour done 
by him for the faid clothiers, at their requeft, in the 
courfo of manufacturing woollen cloth, viz. in teafing, 

fcribbling, 
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icribbling, carding} and ftubbing their wool at his, 
mUl. 

In the Weft Riding of Tovyhire there are a great many 
large mills called fcribbling and carding millS} which 
are filled with machinery for performing that procefs 
towards the making of cloth, which the wool undergoes 
between the time of its coming out of the woolftaplers 
hands and its being delivered to the weaver. The 
clothiers univerfally fend their wool to thefe mills to un¬ 
dergo the above procefs, and become indebted to the 
mill-owners in large Aims of money for the work per¬ 
formed upon it at thefe mills. The work done at the 
mills is called teafing, fcribbling, carding, and ftubbing; 
teafing, or, as it is fometimes called, wooleying, is done 
upon a large cylindrical machine, which has a number 
of iron hooks on the outfide, and being kept in a quick ro¬ 
tatory motion catches the wool which is brought to a pro¬ 
per diftance, and drags it to pieces. Scribbling is next, 
which is done by a machine containing a number of 
rollers covered with cards, that run nearly in conta^l 
with each other, and the wool going between them gets 
a fecond drefiing: carding is fimilar to fcribbling, the 

wool gets further dreffed, and comes out of the machine 
« 

in long rolls, which are pieced together by children, 
and afterwards go to be ftubbed; which is nothing more 
than fpinning them fmaller in a billy, an inftrument 
that contains a number of fpindles turned by the hand, 
and is then ready for the weaver. In this procefs a great 
number of hands are employed in the mills, as many, 
if not more than were employed under the old fyftem, 
but a vaft deal more work is done in the fame time. 
Formerly the whole work, which is now done at the 
mills, was performed at the weaver’s houfe, the fcrib¬ 
bling 
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bling was done by the hand, upon a fcribbling hot, 
covered with a coarfe card ; the Carding was performed 
on a fimilar inftrument but lefs and with finer cards, and 
the v/ool was afterwards fpun upon a finglc fpindle, 
turned by the hand. Whilfl: the work was done thus, 
the weaver was the principal fervant of the clothier, and 
the other perfons mentioned in the a^ to be employed In 
the manufacture, were his family or his neighbour's 
children taken into his hoiife; for women and children 
commonly did the work unlcfs wdien the weaver or clothier 
fometimes fcribblcd the wool himfclf. 


Topping and Foljamhe now flicwed caufe, and made 
two objections to tins application; ill, that the perfon 
applying was not within that clafs of perfons deferibed 
in the 13 G. i. r. 23. The objeCl of the legiflature was 
to afford a fummary remedy for the fettlement of dif- 
putes and demands between the clothiers and makers of 
woollen goods, and the perfons employed in fuch manu- 
faClure, as their fervants, by enabling fuch perfons to en¬ 
force their dcmaiul upon oath againfl their mafters ; but 
not to extend the remedy to demands between clothiers 
and maflcr-manufaCturers, fuch as the prefent appli¬ 
cant, who never was employed as a fervant to the clo¬ 
th iers. The prefent demands therefore are nothing lefs 
than demands between two deferiptions of mailers. 
2dly, The work out of which the demand arifes is not 
that defeription of work which is within the ftatute; 
this was not a work done in the procefs of weaving or 
in the manufacture of cloth or woollen goods, but in the 
courfe of a procefs which appears to be preparatory to 
that of the weaver ; therefore if this perfon can be con- 
fidcred within the aCl, all perfems in any wife concerned 


in 
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m the wool trade, as dyers, &c. may bring themfelves 
within it; whereas it was intended, like the i 2. 

<*. i8. yi4. for labourers only. The debts demanded are 
alfo confiderable, and in cafes like the prefent may fre¬ 
quently fubfift to a much larger amount: it is therefore 
not very probable that the legiflature could have intended 
to withdraw fuch differences from their proper forum, 
and fubjedl them to the fummary jurifdi^fion of the 
magiflrates. If left to the ordinary jurifdiifllon of a 
jury, the party will not be deprived of his fet-off j and 
this being a flatute, which fubilitutes the oath of the 
party in lieu of the more regular proceeding of the com¬ 
mon law, ought to be conftrued flrii^fly. 

Holroyd and Scarlett contra, referred to the words of 
the aft to fliew that they were large enough to embrace 
this cafe. The title of it is “ an aO: for the better re¬ 
gulation of the woollen manufatlure, and for preventing 
difputes among the perfons concerned therein and f, 5. 
extends not only to clothiers and makers of woollen goods 
and weavers, but exprefsly to other perfons employed 
in fuch manufactures.” This procefs, as deferibed in the 
affidavit, may fairly be confidcred as part of the woollen 
manufacture; what is done to the wool is in the procefs 
towards the manufacture of the cloth, and it is imma¬ 
terial whether it be done by the hand of the individual 
or by the machinery of a mill, the mill being only a 
fubftitution for the hand. Here then is a perfon falling 
within the exprefs terms of the aCt, being “ a perfou‘ 
employed in the woollen maiiufiiClure,” and this is a 
demand “ relating to work 5” confequently both come 
under the jurifdiCtion of the juftices. No inconvenience 
will refult to the parties grieved from this confiruClion, 

becaiife 
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beeaufe it is at their option whether or not they will fub- 
je£l themfelves to this jurifdi£i:ion^ for it muft be on 
the application of the party grieved that fatisfa^lion is 
to be adjudged; befides the decifion of the magiftrates 
is not final, for f. 6 gives an appeal to the quarter fef- 
fions. As to depriving the party of the benefit of a fet- 
off, that inconvenience would equally arife in the cafe 
of workmen^ and it is a miftake to fuppofe that the 
ftatute authorizes the juftices to determine upon the 
oath of the parties themfelves; it fays that they fhall 
examine upon oath; but it does not fay that they (hall 
examine the parties. 

Lord Ellenborough C. J. The penal provifions of 
this (hew ftrongly that it is not applicable to the 
adjuflment of debts between parties of equal rank in 
trade; the perfon who fhall refufe, for the fpace of 
10 days, to pay the cofts and damages adjudged ag&inil 
him, is liable to be committed to the county gaol or 
houfe of corre^ion. Looking at the words of the aft 
I do not think they are fufceptible of any doubt. 
The aft recites « that difputes have arifen between 
clothiers and makers of woollen goods aqjl the manufac¬ 
turers employed by them, concerning the admeafurement 
and weight by which wool and other materials ufed in 
making up woollen goods have been delivered out to the 
workmen employed therein j” the a£l therefore clearly 
relates to cafes where parcels of wool have been delivered 
•out to the various workmen, in order to be worked up 
by them immediately after fuch delivery. The fecond 
feflion provides for the weight by which the wool is to 
be given out, and alfo for an ulterior procefs of the ma- 
nufaflure, by providing that the clothier ihall receive 

back 
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back the fame by the fame weight, without fraud or de¬ 
ceit, under a penalty. But how can he receive the fame 
back by the fame weight, in this inftancc, where it ap¬ 
pears that by the fcribbling the weight mufl: be materially 
diminiflied ? What, however, I found my opinion upon, 
is the very words of the 5th feclion, that “ all difputes 
and demands relating to work, nvages^ or damages be¬ 
tween any clothier or maker of woollen goods, &c., or 
any weaver or other perfon or perfons employed in fuch 
manufacture, fhall be heard and determined by two or 
more jufticcs of the peace,*’ &c. “ Wages,” I think, is 

the emphatical word denominating the character of the 
perfon who is to apply. There mull exift the relation of 
a party to pay and a party to receive wages. But there 
is no pretence for faying that any thing under the de¬ 
nomination of wages fubfiits between thefe parties. 
“ Wages” relates to the quantum of compcnfatlon, as if 
fo much per week or month is agreed to be given for the 
labour of a perfon; “ work” relates to the mode in 
which the labour is to be performed, as if it is to be done 
within a fHpulatcd time; and “ damages” relates to the 
malperformance of that work, which may fortn the fub- 
jeCf of a claim by^the maftcr againft the workman; fo 
that all thefe are words exprefiing the relation of mailer 
and fervant. And this view of the ftatutc feeffis to be 
.confirmed by reference to other aCls, and efpecially the 
i4GriJ.3. C.25. which makes it an offence punifliable 
with imprifomnent, if the inferior clafs of workmen there 
enumerated do not return the implements of their trade 
entrufted to them by their employers. It appears to me, 
therefore, that this cafe is not within the comprehenfioii 
of the aCl of parliament. 
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Le Blinc J. The obje£l of this ftatute was to take 
thofe cafes, for which it provides, out of the ordinary 
jurifdiftion of the courts of law, in matters of difputc 
between party and party j and to fubmit tliem tO the con- 
fideration of the magiftrates to determine in a fummary 
way. The Court therefore muft fee clearly that this is 
a cafe which falls within the meaning of the a£f of par¬ 
liament. It feems to me that there is confiderable weight 
in the objedion, that the preparing materials for making 
cloth was not a work within the intention of the legifla- 
ture, when they pafled this a£V. But the Court is not * 
called upon to determine on that ground; becaufe it is by 
no means clear that the legiflature ever meant to fubjedi 
the difputes between fuch parties as thefc to the fummar]^ 
jurifdidion of the magiftrates. At the time when this 
a£l pafled probably the work was done more, in the man¬ 
ner ftated in the affidavit, by fervants than it is at pre- 
fent; the habits of the trade have taken a different turn 
(ince that time: then the work w'as done by fervanti 
employed immediately under mailer workmen ; but the 
fame work is now done by mailers employing fervants 
under them; fo that the work is now carried on between 
mailer and mailer. Upon the whole it appears to me 
that the Court cannot fee clearly that thefe perfons ar6 
obje^ls within the comprehenfion of the a£l, 

Per Curiam^ Rule difeharged.' 

Tqpping applied for colls, and Lord ElUnhorwgh faid, 
that if a party chofe to make an experimental motion 
on the conftru^lion of this a£l, die magiftrates ought to 
‘ have cofts. 
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The King againji The Juftices of Sussex. 

YyOTLT obtained a rule nifi in the laft term for a 
certiorari to remove an order of feflions made by 
the juftices of Sujfcx, upon an appeal between the inha¬ 
bitants of the parifli of Blliingburjl and the inhabitants 
of the parifti of ^llufoldy toucliing the removal of Jama 
• Knight and his family. 

The affidavits on which the rule was obtained ftated, 
that the appeal in queftion had been heard at the 
laft Michaelmas feflions for the weftcrn divifion of the 
county of Zujfex; when the order of removal was con¬ 
firmed, fubjecSt to the opinion of this Court on a cafe 
to be ftated. That a cafe had been accordingly drawn 
by counfel for the parifh of Billinghurjl in November 
laftj which, however, was not approved of by the 
(blicitor for the refpondent parifli of Slinfoldj but al¬ 
though frequent applications were made to him, he 
would not ftate hjs obje^'lions. The cafe was after¬ 
wards fettled by the Court at their Epiphany feflions, 
and a copy fent to the folicitor for the refpondents, and 
he was again applied to to have the cafe fet down for 
argument. This requeft he refufed tf comply with; 
but at the fame time gave the folicitors for the appeU 
pellants to underftand that they need be under no 
apprehenfion, as he would confent to a certiorari iffu- 
ing, without regarding whether the fix months had 
expired or not. Under the impreffion that the cer¬ 
tiorari would be confented to, the ufual notice to the 

U u 5 juftices 
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judices as required by ftat. i^Geo, 2. t.iS./. 5. had not 
been given. 

Cmirihope^ In (hewing caufe, referred to the ftatute ^ 
by which it is enafted, that ‘‘ no certiorari fliall be 
grtnted to remove any order, &c., unlefs it be applied 
for within fix calendar months next after fuch order 
made, and unlefs it be proved that fix days' notice thereof 
in writing has been given to the jufticcs.” Here neither 
of thefe requifitions has been complied with ; neither the 
certiorari was applied for within fix calendar months; 
nor has fix days' notice been given to the juftices. In 
Rea V. Jujlices of Glamorganjlnre (</), and in i?. v. Ntcholhy 
H. i^Geo. 2* {b), the fix days* notice was held to mean 
fix days before the application for the rule to (hew 
caufe. 

D'Oyly being now called upon by the Court to fupport 
the rule, admitted that it muft be governed by the autho¬ 
rities cited, if the ftatute applied to this cafe ; but he en¬ 
deavoured to (hew that it did not. The reafon of the 
provifion requiring the fix days* notice is exprefsly given 
in the a£l:, viz. to the end that the juftices may (hew 
caufe, if they (hall think fit, againft, the granting fuch 
certiorari j but after the juftices themfelves have fettled 
the cafe, and^ereby expreffed their defire to have it 
brought up, the reafon does not apply; becaufe it can¬ 
not be prefumed that they would now think fit to oppofe 
the certiorari. It is clear that the ftatute docs not afFe£b 
all proceedings; in Rex v. Batiams (c) Lord Kenyon held 

* 
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that it did not apply to the removal of an indi£lment, 
but to fummary proceedings only. Here after the cafe 
was fettled below, it could no longer be deemed a fum¬ 
mary proceeding. 

Lord Ellenborough C. J. The order of removal 
was in the firft inftance a fummary proceeding; and the 
order of feflions thereupon was a revifion of that which 
was originally a fummary proceeding. I find nothing 
in the language of Lord Ketiyon, on wlilch an argument 
has been raifed, to the contrary ; it is not applicable to 
the prefent cafe. Admitting that the magiftrates may 
have wiftied, at the time when they fettletl the cafe, to 
have it brought up, ftiil there may be reafons why they 
might think fit to Ihcw caufe; and unlefs it can be 
flicwn that it could ferve no pofiible end to give them fix 
days* notice, wc cannot fo prefume. The ftatute appears 
to me imperative. 

Le Blanc J. enquired if there was any inftance of 
an order being removed upon a cafe referved without fix 
days* notice. 

Bayley j. faid that he was not aware of any inftance 
where a certiorari had been granted, after the expiration 
of the fix months, upon a cafe referved j and that it was 
the fettled pra£lice to give the fix days* notice. 

Per Curianty Rule difeharged. 


^33 

1813. 


The Kino 
againft 

The Jiiftices of 
Sussex. 
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1813. 


Sntiiria% 
^une a6th. 


Where a com¬ 
pany were em- 
pow-ereil by 
aft of parlia¬ 
ment to lay 
under ground, 
th>oOgh the 
llreet.s of a 
town, main 
pipes for the 
conveyance of 
yvatcr, and the 
inhabitants 
with the com¬ 
pany’s content 
to lay pipe? 
communicating 
■with fuch main 
pipes to theii- 
hoiifes, paying 
to the company 
a rate for fneh 
pririlige : 

Held that the 
company were 
tateahie to the 
poor in the 
parilh where 
the main pipes 
lay in refpeft 
of thofe pipes, 
and the rates 
paid thereon. 


The King againji The Company of Proprietors of 

Rochdale Waterworks. 

Company of proprietors of Rochdale Waterworks 
were rated to the relief of the poor of the townlhip 
of Spotlandi in the county of Lancajier^ for and in 
refpeft of the trunks and pipes, and other apparatus 
for the conveyance of water, belonging to the Com¬ 
pany, fituate and being fixed in the ground, in the 
townfiiip of Spotland^ and the profits arifing therefrom 
within the townfiiip. The feflions, upon appeal by the 
Company, confirmed this rate, fubjeft to the opinion of 
this Court on the following cafe : 

By an aft pafled in the 49th year of the king, intituled, 
“ An aft for the better fupplying the inhabitants of the 
town of Rochdale and the neighbourhood with water,” the 
appellants are incorporated and impowered, among other 
things, to lay under ground, in, through, and along the 
public ftreets, and common highways, in the townfiiip of 
Zpotlandy main pipes for the conveyance of w^ater therein ; 
and the aft authorizes the inhabitants of the faid townfiiip, 
with the confent of the Company, to lay down leaden ot 
other pipes, communicating with fuch main pipes, to their 
refpeftive houfes, paying to the Company fuch rate or 
rates for fuch privilege, and water, as (hall be mutually 
agreed upon between'^them. In purfuance of this aft 
divers fuch main pipes and branches are Jaid and ufed 
in the townfiiip, and divers of the inhabitants thereof 
pay fuch rates as aforefaid to the faid Company. The 
overfeers of the poor of the faid tovlf>h(hip have made the 
faid affeflment for the relief of the poor, purfuant to the 

ftatutQ 
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flatute 43 Eliz, c. 2., and have aflTefled the Company for 
the faid pipes and rates. The appellants alledge that 
they are not «« occupiers of lands” in the townfhip^ 
within the intent and meaning of the ftatute. 

J. Williams and Coltmariy in fupport of the order of 
fe(lions, relied on Kex v. The Corporation §f Bath (a). 

Scarlett contra, endeavoured to diftingui(h this cafe 
from Rex v. Bath, becaufe here the Company had no re- 
fervoirs, as in that cafe, upon the land, but a mere li¬ 
cence to carry pipes through the lands of others; which 
in Rex v. Bath was not exprefsly held to be fuch an oc¬ 
cupation of land as was rateable in the parifh where the 
pipes were laid, though perhaps from the reafons given 
in that cafe for holding the corporation not rateable for 
the whole profits in the parifli where the refervoirs lay, 
it may be inferred that the Court were of opinion that 
the corporation was rateable in refpedt of the pipes in 
the other pariflies. But here again another diftindion 
is obfervablc *, for this a£l: not only authorizes the Com¬ 
pany to lay main pipes, but the inhabitants alfo to lay 
pipes communicating to their refpeaive dwellings j and 
it appears that they have done this 5 fo that this property 
ought to be alTeffed by rating the inhabitants of each 
houfe as an occupier of land, pro tanto, according to the 
eJttent of the conduaing pipe, or in refpea of his houfe 
increafed in value by the fupply of water. 

Xiord Ellenuo^ough C-J* Whether the occupiers 
of the houfes are or aye not rateable in refpea of the 

(fl) X4 Eajt^ 609, 
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1813. 


The King 
againjt 
KOCIIDALE 
Cunij>'jijy. 


advantages derived to them from the ufe of thefe colla¬ 
teral pipes, does not afFciSl: the prefent queftion. The 
queftion here is, whether the Company, as occupiers of 
the main pipes, are rateable. What difference does it 
make whether it be a referfoir of fo many feet fquare, 
or a pipe of fo many inches in diameter ? I own I cannot 
diflinguifh this cafe from Rex v. The Corporation of 
Bath, 


Le Blanc J. If this rate on the Company had been 
fimply on the leaders which carry the water to each 
houfe, the argument might have been of weight j but 
the rate is impofed in refpeci of the main pipes and the 
profits arifing from them. 

Per Ctmawy Order of feffions confirmed. 


Sautrdui, The King againji The Inhabitants of Whitley 

Lower. 


upon appeal 
again a an 
order of re¬ 
moval the de¬ 
clarations of a 
rated inhabi¬ 
tant of the ap¬ 
pellant parilh 
are evidence 
againfl that 
parifh, without 
calling the in¬ 
habitant and 
fliewing that 
he refufed to 
2 )e qtamined. 


^HE court of quarter feffions for the Weft Riding of 
Torhjhire difeharged an order of two juftices for die 
removal of Sarahs the wife of John Swallow^ and their 
children, from the townfhip of Whitley Lower to the 
townfliip of Emleyy fubje£I to the opinion of this Court 
on the following cafe: 

John Swallow, (who is fince dead) ferved one Jagger 
as a collier for a year, in the townfhip of Emley, To 
prove the terms of the hiring under which the fervice 
had taken place, the counfel for the refpondents pro- 
pofed to give in evidence declarations of Jagger the 
matter, made in a converfation with the deceafed {Swal- 

IX low) 
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io>iv) about a new hiring ; Jagger being then and now a 
rated inhabitant of Ewley^ the appellant townftilp. It 
was objefted on the part of the appellants, that fuch 
declarations were not admiffible, unlefs Jagger himfelf 
was fir ft called by the refpondents,' and ftiould then re- 
fufe to be examined, or fhould be proved to have pre- 
vioufly refufed to give evidence. The feffions allowed 
the objection. 


1813, 


TThc Kin a 
agahijl 
The Inhabi¬ 
tants of 
Wail LEV 
Lo\V£&. 


Holroyd and Stavely^ in fupport of the order of felfions, 
admitted that in Rex v. Hanhulck (a), the declarations 
of a rated inhabitant were held admifliblc on the ground 
of his being a party to the fuit; but they obferved that 
there it appeared that tlic party had refufed to be exa¬ 
mined ; non conftat, but that if this party had been 
called he might have given the evidence required. 

Lord Ellenborough C. J. If the argument be good 
for any thing it muft apply generally, and it would 
then be an univerfal rule that the party muft be called, 
before his declarations can be admitted in evidence. All ^ 
the rated parifliioners are confidered as parties to the ap¬ 
peal, and therefore their declarations are evidence j if 
what they have faid is mere idle converfation it will have 
but Iktle weight. 


The Court quaflied the order of feffions, and remitted 
the cafe back to be re-heard and the evidence received. 

Scarlett was againft the order of feffions. 


(a) 578. 



* 9 > 3 ' 


^utfday, 

yune 

Bail attending 
to jollify are 
entitled to pro¬ 
tection from 
aireft on mefne 
proeefs. 
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Rimmer againft Green. 


J^EADER (hewed caufe againft a rule for difcharg» 
ing the defendant out of cuftody of the flieriff of 
MiddUfe3f^2,s,t.o this a£l:ion, he having been arrefted dur¬ 
ing his attendance in court to juftify as bail in a caufe de¬ 
pending in this court. The affidavit ftated that he at¬ 
tended to juftify and did juftify; and that during his 
attendance and before he was called in to juftify he was 
arrefted on the ftairs leading to the court, at the fuit of 
the plaintiff. 

It was admitted that if the cafe of Meekins^y, 
Smith (fl), on which the rule was obtained, could not be 
difputed, that the rule muft be abfolute; and the 
Court declared that they recognized that cafe, and made 
the rule abfolute upon an undertaking of the defendant 
not to bring any a£fion. 


(4) 
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i8xj. 


PiT.T againjl Donovan, 


Ttiefkjf 

Jum »9th. 


^^^CTION for flander of title. The plaintifF declared in an a^on 
in the firft count that he was feifed of and inte- [?Jie^^nveyed 

refted in certain lands, &c. at B rome/her row, in the ® letter, 

'' to a peiTon 

county of Gloucejler, for the life of V/‘,H*y$.y fubjeff about to pur- 

. r 1 ir r T J chafe the eftatc 

to certain mortgages and terms of years, and alio leifed of phintifT, 

of and entitled to the reverfion in fee of the fame pre- 

mifes, fubje£f to an annuity of 500/. to the wife of p^aintTrfpw-^* 

H. T. for life, in cafe flie furvived her hufband, and >t and 

to a term of years to fecure the fame, and fubjetSb alfo to would diere- 

certain limitations in trull for the benefit of fuch chil- pmed, per quod 

dren of W, H. jT, and his faid wife as they fhould by )|, 7 , JVo cpm- 

deed appoint, &c., and that IV, H. T, and his wife had c/,Vfe • ^ Heid' 

no children living, and that the plaintifF was fo interefted the defen¬ 
dant, who had 

under and by virtue of a fale made to him of fuch lands married the 

\>y the (tliA W. H,T ; that the plaintifF had contra£led wimwa^beir 

with one Barton to fell and convey to him fuch lands, b!ifher^”}!luie 

&C. for 70,000/., and that Barton was willing to accept 

^ \ , or * dyiiijf without 

the title of the plaintifF and to complete the contra6l, but ifliie, was not 

, . - , 1 r It confidered 

that the defendant knowing the premifes, but unlawfully as a mere 

and malicioufly deviling and intending to fcandalize the fh^t"fhf qucl^ 

right and title of the plaintifF to fuch lands, &c. and to jj®" 

hinder and prejudice him in the fale, and to deter and whether they 

prevent Barton from completing the contrail, unlaw- as men of good 
* ‘ . fenfe and good 

fully and malicioufly wrote and publifhed certain falfe, undcrltanding 

fcandalous, and malicious libels of and concerning the infane, or?hat 

right and title of the plaintifF to the lands, (that is to 

pcri'uafion that 

he was infane, upon fuch grounds as would have pe«-fuade<l a man of found 1‘enfe and 
knowledge of bufinefs; but whether be aAed bond fide in the communication which he 
made, believing it to be true^.as he judged according to his own uudcrflanding, and under 
^ch impretrions as his fituation and character were likely to beget. 
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1^13. 


Pitt 

againfl 

Domovan. 


fay) one dated the 18th of December 1812, in the foriil 
of a letter to Barton^ to the tenor following j 
‘‘ Sir, 

** I underftand you have hecome the purchafer of the 
eftates of TV*H.Y. Efq., at BromeJberroWi in the county 
of Gloucejier, I cannot but prefume that the candour as 
well as juftice of Mr. Bitty of Cirencejbevy of whom you 
have purchafed them, has induced him to inform you 
that I have given him notice, in writing, that his title to 
thofe cllates will hereafter fooncr or later be contcfted. 
I am a truftee of thofe eftates for certain purpofcs, and 
it is my duty to inform you that at the time they were 
fold Mr. T, was not in a ftate of foundnefs and com¬ 
petency to enable him to do fo ; and that the fale itfclf 
was condu£l:ed under circumftances fo myftcrious and 
extraordinary as to require an explanation in a court of 
juftice. (Signed) B., Donovan,** 

The count then fet out another libel written and pub- 
liftied by the defendant on the 30th of December to the 
tenor following; ‘‘ Without following the fubjcdf more 
minutely I will venture to fay that I have it in my 
power to prove a thoufand adls of decided infanity in 
his (meaning the faid W, H, T*s) cafe, on v^hich neither 
you nor Mr. Barton would have a ftiade of doubt.” 
There were other counts varying thefe charges, and the 
declaration concluded ‘‘ by reafon of which faid feveral 
premifes the plaintiff hath been and is delayed, injured, 
and prejudiced in the fale of the faid lands, &c. to Bartony 
and hath been delayed and hindered in and from receiv¬ 
ing divers large fums of money from Barton for the 
fame, and Barton hath been and is deterred and pre¬ 
vented from carrying into effe£l: and completing the 
treaty of fale between himfelf and the plaintiff, which he 
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intended to do and otherwife would have done.’* Plea 
general iffue. 

At the trial before Graham B. at the laft Lent afidzes 
for the county of Gloucejler^ the material allegations in 
the declaration were proved, as to the plaintiff’s title, 
the contrail: entered into with Barton for the fale of this 
eftate, and the publication of the^ two writings charged 
to be libels, the latter of v hich was an extract of a letter 
written to Barton^s folicitor ; and it was proved that in 
confequence of the receipt of thefe letters Barton declined 
the purchafe. It further appeared that the plaintiff and 
the defendant were both gentlemen refiding in the 
county; that the defendant, who was a barrifter, but 
had retired from the profcfhon, was a truftee under the 
marriage fettlement of Mr. W, H, JT,, and had married 
his fifter ; that under the marriage fettlement a term of 
years in this eftate was vefted in the defendant as truftee 
for fecuring to Mrs. JT, her joinWR, and that the defen¬ 
dant’s wife was heir at law to her brother T', in the 
event of his dying without iffue. 

The reft of the evidence was addreffed to an inquiry 
into the fanity of Mr. W. H, T ,; the evidence on the 
part of the plaintiff, confifting of a detail of family and 
other tranfa£l;ions, in which that gentleman had been 
engaged fince the period of his coming of age, about 
the year 1799, all tending to (hew him competent to 
the management of his affairs ; and general evidence was 
given of his fanity, by the examination of perfons who 
were acquainted with him, as to their judgment upon 
that fubjeff; who proved, however, at the fame time, 
that he was a man of a difpofttion and habits of life 
moft eccentric. It was alfo proved that the defendant 
liirafelf had, on a variety of occaflons, commencing 

about 
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1813. 


Pitt 

againft 

X)onovan. 


about 1803, and continuing down to 1807, 
gaged for Mr. T» in drawing, fettling, and ingroffing his 
leafes to the tenants, and attelling their execution. This 
was met, on the part of the defendant, by proof of a 
multitude of extravagances and eccentricities committed 
by IVtr. T, from his youth up, both in the common and 
the more ferious concerns of life, tending to fiiew that 
there was enough to juftify a fufpicion at leaft of his 
want of found intelleft, and there was evidence that 
fome members of Mr. family had been afFe€fed with 
infanity, and had died under that diforder, and witnefles 
alfo fpoke to their judgment of his incompctency. After 
an invefligation of many hours the learned Judge left the 
queftion to the jury upon the evidence, ftating to them, 
in the courfe of his fumming up, that in order to main- 
' tain the action fome malice muft be fixed on the defen¬ 
dant, that is, the adiiMinaufi: be injurious and proceed¬ 
ing from an improper motive ; that if the evidence fatis- 
fied them, as men of good fenfe and good underftanding, 
that Mr. T, was infane, or if the defendant entertained a 
perfuaiion that he was infane upon fuch grounds as would 
have perfuaded a man of found fenfe and knowledge of 
bufinefs, then the defendant would be entitled to a 
verdict. 

The jury found a verdiiSt for the plaintiff, damages 40/.5 
whereupon a rule nifi was obtained in the laft term for a 
new trial,, on the ground of a mifdireftioii. 


Dauncetf^ Abhoity and Pull^r now (hewed caufe, and 
contended, upon the report, that the fa£ls and circum« 
ftances difclofed in it warranted the verdift, and there- 

t 

fore there could not be any reafon, in juflice, for dif- 
tur^ing it; that the defendant was not within the rule 
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laid down in Sir G. Gerard v. Dickenfon {a) that a party 
(hall be prote£ted in what he fays of the title of another^ 
provided he himfelf lays claim to the fame; becaufe here 
the defendant, though a ttruftee for fome purpofes to this 
eftate, was in the legal fenfe a mere ftranger to* it, and 
therefore ftiall have no more protection than a mere 
ftranger. And according to Hargrave v. Le Breton (^), 
and Smith v. Spooner [c)y it feems that the plaintiff muft 
prove malice; but that fuch malice may be implied, 
where the words fpoken or written are untrue, and where 
the fpeaker or writer claims no title. As to the mifdirec- 
tion, the fubftance of the iffue was correctly ftated to the 
jury, though perhaps every obferyation may not have 
been critically correct; what was ftated as to the malice, 
was correct; and as to the reft, it cannot be contended 
that the law will allow the defendant to make a commu¬ 
nication that is injurious to another, unlefs he ihall at 
leaft fatisfy the jury that he believed the communication 
to be true; and the fubftance of the direction upon this 
point was, whether a man of fenfe and difcretion, fuch 
as the defendant muft be taken to be, could really be 
fuppofed to believe it. 

The Attorney-Generalt Jervis ^ and Taunton^ contr^ 

were ftopped by tlie Court. 

Lord Ellenborough C. J. I think there is no nc- 
cefflty for troubling the other fide on this occafion, for 
in this matter I cannot help thinking that the point 
which was peculiarly for the confideration of the jury, 
and on the event of which this cafe ought to depend, 

{h) 4 jBurr»%A%%» {c) 246* 

was 
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V 

1813. was not left to them corre^Wy, and that it ought^ there-* 

- fore, to be prefented to the coniideration of another 

Pitt 

,againjl point is, whether the defendant made 

Donovan, ftatement bona fide,~ and ujider an honed impredion 

of its being the truth, or whether he made it mail- 
cioufly, and for the purpofe of flandering the title of 
the perfon diat was about to convey his edate. Now 
that has not been precifely and Amply dated to the 
jury; and really under fuch a mafs of evidence, and 
after a contention between the parties of fo many hours, 
on the one fide, that the fanity of the perfon was com¬ 
plete, as if the iflue had been on a devifavit vel non, 
and on the other, that the defendant had probable caufe 
for believing what he dated, which was not dridlly the 
iffue, I am not furprifed that the learned Judge’s at¬ 
tention, didraffed between the two, was lefs corre£f 
than it otherwife would have been; and particularly 
under fuch fatigue of body, which fometimes impairs 
the mind, and prevents it from fully difeharging its 
duty and exerting its energy; fo that the very point 
on which alone this quedion |urned, was not prefented 
to the jury by the learned Judge as it ought to have 
been. He has Jjiven us the terms on which he left it. 
to them, ‘‘ that they were to confider the quedion and 
to judge on the whole of the evidence.”—-No doubt of 
that.—“ That the git of the aflion was malice.”—.Un¬ 
doubtedly it was fo.—“ Not malice in the word fenfe, 
but it was enough that the aft done was wrongful, and 
done under circumdances that marked an intention to 
do an injury *, and that would depend, not on the cir- 
cumdance, w'hether he believed.it to be true, but whe¬ 
ther his belief was fuch as a man of found mind, or a 
man of fenfe and knowledge qf bufinefs would have 

formed.” 
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formed.” Now that is what he was not juftified in 
faying, for with reference to the competency or incom¬ 
petency of Mr. T*., certainly the queilion in this caufe 
does not depend on that; for if what the defendant has 
written be moll untrue, but neverthelefs he believed 
it, if he was a£ling under the moll vicious of judg¬ 
ments, yet if he exercifed that judgment bona fide, 
it will be a j unification to him in this cafe. Whether 
his belief be fuch as a man of found fenfe and knowledge 
of bufinefs would have formed is not the queilion; 
the opinion which a rational man would have formed 
on fuch a fubjedl might be that Mr. T*, was compe¬ 
tent; but the jury mull arrive at their conclufion in 
this cafe, through the medium of malice or no malice 
in the defendant. In that way it might have been left 
to them, not if you think that no man of a rational 
underllanding would come to fuch a conclufion, but 
you will fay whether you think this defendant, with 
fuch an underllanding as he poflelles, did bona fide 
arrive at the conclufion which he has Hated, or whe¬ 
ther he did not ufe it as a mere pretence, colour, and 
cloak for his malice. That would have been the way, 
without putting it on the rationality of the defendant's 
conclufion; becaufe, from the latter mode of confider- 
ing it, the jury might have been led to fay to themfelves, 
we do not believe, as men of rationality and ordinary 
underllanding, that this perfon was infane; and taking 
the defendant to be a man of rationality alfo, we there* 
fore think he muH have been a£luated by malice. This 
might have prevented them from drawing any other ’ 
conclufion; whereas the learned Judge ought to have 
embodied in his propolition to the jury, whether under 
all the circumllances the defendant a£led boni fide, 
VOL. I. X X 
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confidering the prejudice, the paHion, the eagemefs to 
complain^ and the chara£ler and (ituation of this defend¬ 
ant. I am aware there were circumftances in the an¬ 
tecedent condu£^ of. the defendant fit to be left to the 
jury, from which they miglit have inferred malice 5 his 
asking ki the execution of deeds and the like, at a for¬ 
mer period of his life, with this gentleman, might have 
been ftrong evidence as to whether the defendant be¬ 
lieved him. to be inl'ane} but that was not the queflion 
left to the jury fpecifically, but whether a man of found 
mind and knowledge of bufinefs would have formed the 
conclufion which the defendant formed. And this was 
not the accidental expreflion of the learned Judge, but 
he repeats in the very laft fentence to the jury, that 
they were to fay from the whole evidence if they thought 
a man of fenfe could ferioufly believe Mr. JT. to be 
infane, or incapable of tranfa£ling bufinefs. Now that 
is not the way to put the queflion ^ for it is moil im¬ 
portant that it ihould be underilood that this defendant, 
who was connc<£led with the property of this gentle¬ 
man, and was in the expectation, and probably enter¬ 
tained fome hopes of feeing it realized, that , his family 
would fuccecd to the eilate, for if Mr. died \|ith* 
out children the eilate would come to the defendant’s 
wife, and therefore he was interefled in feeing that his 
family was not cut off. by any improper aCl or contra^ 
of this peefon ^ it is moil important, I fay, under thefe 
circumilances, that the defendant fhould have a right to 
correfpond with the party who w'as about to become a 
purchafer, and have liberty of Hating difficulties 
and propounding his objeClions to- the title, as in the 
cafe of Gerard v. Dichenfon and other cafes not flronger 
than the prefent; a liberty which i»s not allowed to a 
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mere ftrangf*r, according to the rule in Jenk, Cent, rei 
immifcet fe alienae {a). But it is impoflible to treat this 
defendant as a ftranger; he was indeed a ftranger as to 
any veiled intereft, but he had an intereft in probable 
expe£lation fo as to induce him to beftir himfelf and 
look about left an improper conveyance ihould be made 
injurious to his right; and whether he thought that 
fuch conveyances would or would not be valid when 
made, he had a right to fee that they fhould not ftand in 
his way; for even if they were invalid, they might yet 
be an impediment to him. ^ The queftion then dif- 
tin^lly and fubftantively is, whether in the communi¬ 
cation which he made he a£led bona fide. I am aware 
that there are many things reprehenfible in the letters, 
but they are no flander of the title, if he believed them. 
They contain difrefpeflful and improper pailages, fuch 
as may perhaps be libellous on the perfqn of the party 
whom they concern, but they are rather a confirmation 
of his belief that there w^as an objedlion extfting againft 
the man on the ground of his incompetency to do the 
a£l, and that it was proper to make it to the perfon 
with whom he was correfponding. I ftiould be very 
forry if it were fuppofed from the refult of this motion, 
that there is the lea ft imputation on the gentleman 
who is the plaintiiF in this caufe. There is not any 
ground for frying that he has conduced himfelf with 
any view to his own intereft in this tranfadlion j on 
the contrary, he has conducted himfelf rather delicately 
and nicely. But the queftion does not turn upon his 
condutft} and this is a cafe, the decifion of which is 
to govern other cafes where the queftion o£ flander 


<*47 

1813. 

PjTT 

Donovan. 


(.1) *47* 

Xx 2 


of 



^ 4 ^ 

1813. 


Pitt 

^ainji 

Donovan. 


CASES IN TRINITY TERM 

X 

of tkle may ocqur; in which cafe the bona fides of 
the communication, and not whether a tjfizn of ra¬ 
tional underfbanding would hare done fo and fo, is 
the queRion to be canvafTed. A man of intemperate 
paflions, or of weak underftandlng, or a man a£bing 
under an erroneous impreilion, may be carried further 
than a man of more mature judgment; but (bill he 
would not be liable to an a^ion of (lander of this fort. 
I am fure that the vaft length of time which this caufe 
occupied at the trial mud have produced a fatigue of 
body and mind which oyerihadowed the dire€bion. I 
have no doubt that if it had been tried in two inilead 
of twenty-four hours, the refult would have been dif¬ 
ferent as to the diredbion. As it now (bands, it appears 
to me, with the higheib refpe£b for the learned Judge, 
that the cafe was not left correfbly to the jury, and 
that their ver4i£b may have been founded on an im¬ 
proper imprefiion of what was the quefbion for their 
confideration. 


Batlet J. {a) I am of the fame opinion. It feems 
to me, that the quefbion for the condderation of the jury 
was, whether the defendant really believed that which he 
made the fubjefb of his communication. 1 have no diffi¬ 
culty in faying, that the defendant is not to be regarded 
as a mere (branger in this cafe. I think that he had not 
only a right, but, if he believed it to be true, that he was 
called upon to make the communication; for if at any 
fubfequent time Mr. T, (hould die without ilTue, and af¬ 
terwards the defendant (hould bring an ejc£bment to try 

< 

(«) Le Slant }. had left the court. 
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the fanity of this gentleman, it would afford matter for 
ftrong obfenration againft him, that he had fuffered Bur* 
ion to complete the purchafe of this efliate and to pay his 
money for it, without communicadrig to him* that his 
title would be difputed. I think, therefore, that if the 
defendant really believed this contra^; to be void for the 
want of fanity in 3 ^., it was not only his right but his duty 
to make the communication. Then where a perfon who 
is not to be treated as a mere ftranger is fued in an a£iion 
of this kind, t^o things are to be made out; iiril, that 
there is a want of probable caufe; and fecondly, that the 
party who made the communication adled maliciouily. 
Now whether a party adled malicioufly depends upon his 
own motives and on the view which the jury entertained 
of the mind of the party himfclf \ and we cannot try 
what are the motives and feelings of particular men’s 
minds by referring to the mind of fome one other perfon ; 
therefore if we refer to a mind that is fenfible and rea- 
fonable, and which does not judge under the fame 
preffure, as the mind of the perfon in queftion might do, 
and make that fenfible and reafonable mind the flandard 
by which to judge of the ftate of mind of the perfon who 
is under that preffure, we (hall be referring to an impro¬ 
per rule to judge by. The queflion here is not what 
judgment a fenfible and reafonable man would have 
formed in this cafe, but whether the defendant did or did 
not entertain the opinion he communicated. I forbear 
to give any opinion on the weight of evidence, but the 
ihort queflion is, whether the defendant a£led box^ hde. 
That was the queflion for the jury to-decide, but was not 
left to them in that form; that is, whether he a£led ma¬ 
liciouily or not. 1 therefore feel myfelf bound to fay that 
there ought to be a new triaL 
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Pampier J. I* am of the fame opinion. The point 
on which the queftion turns has not been precifely and 
corredly prefented to the jury. I cannot bring myfelf 
to view the defendant, when he entered upon this fub» 
jc£^> in the light of a (Iranger. In all points in which 
he appears, whether it be in Ids conne£lion wifh the 
family, in his profeilion, or in his connection with the pro- 
perty, he feems to me to be very far from being a (Iranger 
to Mr. JT. or to his eftate; and therefore he is entitled 
to that favourable condruCtion of his conduCt which a 
perfon is entitled to by the law of this land, who mixes 
himfelf in matters in which he has an interelt. As to 
the want of probable caufc, in order to fix the defendant 
in this a<EI;ion, it mu(t be made out not merely by the 
faCl; itfclf, but by all the circumftances of the cafe, that 
there was fuch a want of probable caufe, as would induce 
a jury to infer that his conduCl was founded in malice \ 
that is, fuch a want of probable caufc, as that a party 
in the fituation of the defendant, mud be taken to have 
a£^cd malicioufly, not merely with a view to his own 
benefit, but with a view to the detriment of the party 
who purchafed this eftate from Mr. JT. Now if it has 
been left to the jury to fay whether a perfon of a found 
mind and knowledge of bufinefs would have formed fuch 
an opinion as that which the defendant has exprelTed, I 
am of opinion it has been incorreClly left to them. For 
where the party complained of has an intereft, as far as 
that intereft goes, it frequently fubtraCis from the judg¬ 
ment, and prevents that cool difcufiion which is requifite 
for forming a correCk judgment, and clouds it with the 
prejudice which intereft brings with it. In the firft place 
then, the habits and temper of the party arc to be con- 
fidered in forming an eftlmate of his judgment; then 

come. 
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come, the, concern he has with the eftate; the defire he 
has to look to the intereft of his family ; the connection 
he has had with the party on whofe ftate of mind he 
writes; the frequent opportunities which he has had of 
judging on that fubje^t, and which he may think have 
given him better means of forming his opinion upon the 
ftate of that perfon*s mind from the condu£t of it, than 
others can have; thefe are all qualifications of the gene¬ 
ral propofition to which this queftion has been referred, 
and fliould have been left to the jury as points for them 
to confider; for all thefe, or fome of thefe, might have 
operated in making up their judgment of what was 
palling in the mind of the defendant. The queftion is 
not what a fenfible difpaifiohate man would believe con¬ 
cerning the foundnefs of Mr. 3 ^.*s intelleft ; but what a 
perfon under the influence of thofe motives which might 
have governed the conduct of the defendant would have 
believed; wJbat was the motive which influenced him ; 
whether his condu^f was fuch as warranted the jury in 
inferring malice. It feems to me that the queftion has 
not been fo left to tlie jury, and therefore has not been 
left to them as it ought; confequently there muft be a 
new trial. 

Rule abfolute. 
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The King againfi Ellis, 

^JTHE defendant was rated to the relief of the poor of 
the parifli of, Wejihur^i upon Sev^f 3 , in the county 
of Ghucejier^ under the following afleflment: 

Ellist Mr.-^for the filhery—5/.” 

Againft which rate he appealed to the quarter felHonsy 
who confirmed the rate, fubje£V to the opinion of this 
Court on the following cafe ; 

By letters patenty dated the 24th of Septembery i Car, r. 
162^ y under the great feal of England and the feal of the 
dutchyof Lancqftery and alfo by letters patent under the 
privy feaiy his faid majefty did give and grant to Robert 
J^ord Carney and Henry Carye Knt.y fon and heir apparent 
of the faid Robert Xx>rd Caryey and their heirs for ever 
(inter alia)y the manor of Rodleyy in the county of Glou^- 
eejlery with all its rights, members, and appurtenances, 
and houfe or court called the Bury Court-houfe, within 
t!ie manor of Rodleyy and all lands, &c. thereto belong¬ 
ing, and all that our fijhery of the halves and halvendolesy 
•with the fijhitigs raZ/ff/Unlawater, luith the appurtenants to 
the halves due and accuflomed •within the river of Severn, in 
the faid county of Gloucefery with all royal fifhes there 
to be taken, now or late in the tenure or occupation of 
Ed'ward Apfield Knt., or his affigns, by particular there¬ 
of mentioned to be of the yearly rent or value of 11/., 
which manor and premifes together are mentioned to 
be of the rent or value Of 48/. los. yfi., and to be 
parcel of the lands and pofleffions of the dutchy of 
Lancnfery and all mefTuages, lands, rivers, gulfs, banks, 
riyulcts, pools, waters, watercourfes, aqueducts, hflierles, 

fifliing 
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fiihing places^ &c. within or belonging to the faid 
manor, tenements, hereditaments, and«|!Hremifes, and all 
rents referved on demifes or grants j to hold of the faid 
king, his heirs and fucceiTors, as of his manor of Enfield^ 
in the county of Middlefex^ by fealty only, in free and 
common Ibcage, rendering the rent of 48/. lo/. into 
the hands of the receiver-general of the faid king, his 
heirs and fucceffors in the dutchy of Lancc^er for the 
time being, at the times and in manner therein men¬ 
tioned, and further as in the faid letters patent is rnore 
particularly itated. 

By indenture, 22d November^ 8 Cay, i. 1632, Robert 
Earl of Monmouth^ and Henry Lord Carye^ his fon and 
heir apparent, granted in fee to John Toung and feveral 

I 

others, and their heirs, the faid manor of Rodley^ fiftieries 
and premifes, in the faid county of Gloucejlety mentioned 
in the faid letters patent. 

By indenture, 26th June^ ^Car. j. 1633, the faid 
Toung and others demifed to Thomas Rujh for 1000 years 
from the 24th of June then laft paft, one-fourth part of 
all thofe fifnngs of the halves and halvendoles and of the 
ffhing called Unlawater, voith the appurtenants to the 
halves due and accufomed within the river of Severn^ in 
the faid county of Gloucfer, from a certain bay or pill 
within the manor or lordHiip of Rodley, in the county 
aforefaid, commonly called Hewnhamds Pilly unto a cer¬ 
tain place in the lordfhip of Rodley aforefaid oppolite to 
Epne/s W'earet in the faid county of Gloucefery and alfo 
a fourth part of all royal fiflies to be taken between 
the faid bay or pill and the faid place oppofite to Epnefs 
Weare as aforefaid, put fijhing and wheel ffldng in the 
faid Wvrr Severn, excepted out of this grants under the 
yearly rent of one penny during four years of the faid 
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term next enAiiiig» payable to the faid IToung, hir 
heirs^ or afligns^ Oft a day therein mentioned; and during 
the refid ue of the faid term of 1060 years under the 
annual rent or fum of fifty»and«five (hillings^ at the days 
and in manner therein mentioned. 

The appellant, and five other perfons whofe (hares he 
rents, are the owners of the faid fourth part of the faid 
filhery and premifes comprifed in the indenture of the 
26th June 1633 for the remainder of the term of 1000 
years, and alfo of the three other 4th parts thereof de¬ 
rivatively from the faid Toung and others for three re- 
fpe^live terms of 1000 years, and the appellant is the 
occupier of all the four parts. This filhery is in the 
parilh of WeJlbury-upon-Severnt and tithes from it have 
been and ftill continue to be paid to the vicar of 
buryupon~Severn» The appellant, and thofe under whom 
he claims the filhery, have from the time of the demifc 
of the refpedfive parts thereof, exercifed the foie right 
of filhing in the part of the river comprifed in the de^ 
raife, except the put filliing and wheel filhing, which 
have been carried on during the fame period by perfons 
who rented under John Colchejler Efq. and others at is, 
per putt in the following manner: the putts are ozier 
balkets, fix feet in diameter at the mouth, attached to 
Hakes driven into the bed of the river, united by wattle, 
and which Hakes are repaired from time to time as they 
become decayed. All forts of fllh are caught in thefe 
putts, but chiefly fmall filh, not above two falmon in a 
year. When Hurgeon have happened to be taken in 
the putts they were always claimed by and taken to Sir 
William Guife^ the lord of the manor. Thefe putts were 
deHroyed about i o or 11 years ago by the trowmen as a 
nufahee to the navigation of the river. The appellant 
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in^he exercife of his right of iifiiing generally ufes nets, 

Mrhich the fiihermen land on the beaeh or bed of the 

«» 

river, varying the iituation as the current of the river 
changes by the {hifting of the fand *, and fometimes they 
affix one end of the net to a poll ftuck into the bed of 
the river. Out of flood-mark, at one place oppofite the 
fiihery comprifed in the deiaifes aforefaid, is a fifh-houfe 
built by the appellant’s grandfather about 32 years ago, 
on the wafl:e of Sir William Guife, as lord of the manor of 
RodUyt and it has been ufed and occupied ever iince by the 
appellant, and thofe under whom he claims fuch fifhery, 
together with the faid fifhery, for the accommodation of 
the fiihermen whenever the courfe of the river fets that 
way, which it has not done for the laft two years. 
Before the above mentioned houfe was built, thofe under 
whom the appellant claims occupied in the fame manner 
another houfe belonging to one Haivkins» The appel¬ 
lant, fix or feven years ago, purchafed a piece of paf- 
ture land adjoining the river Severn^ in the parilh of 
Wejlhury^ which he lets, referving to himfelf the right of 
drying nets tliere, and his tenant pays the poor rates 
in refpe£f of the land. In 1790 there was a prefent- 
ment in the manor court of Rodley for a crib eredled on 
the wafte of the manor, and running into the river on 
the part adjoining one of the filheries belonging to 
the appelbnt and the five other perfons before ftated, 
fo that part of it is overflowed at ordinary tides and 
the whole at high tides. The appellant docs not refide 
in the parifh of Wejlbury, The queltion for the opinion 
of the Court is, whether the appellant is liable to be 
rated to the relief of the poor 'in refpeft of the pro¬ 
perty fo occupied by him in tire parilh of Wtjbury^^^ 
aforefaid. 
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1813* Holroyd and Abbott^ in fupport of the order of feffion8» 
■ contended that he was liable. They argued from the 

The Kino ' ® 

terms of the original grant of Charles xh^ lit, that the 
foil paired to the grantees, for the reafons, as far as they 
apply, afterwards urged in fupport of the fame argument 
upon the grant of 1633; and alfo becaufe in the original 
grant the filhery was ftated to be in the tenure and occu¬ 
pation of a tenant, which implies fomething territorial 
that is capable of occupation, and more than a bare pri¬ 
vilege of taking hlh; and belides, the deed conveys all 
the banks, rivulets, filheries, and hlhing places, 8 cc, 
within the manor. The only quellion then is, what was 
intended to be conveyed by the demife for 1000 years 
made in 1633 to under whom the appellant claims. 

The leflbrs, as it has been Ihewn, were clearly entitled to 
the foil, and they demife one-fourth part of the hlhings 
of the halves and halvendoles, and of the hihings called 
Unlanvater (in the terms of the original grant) under a 
yearly rent of \d, for the four firft years, and of 55/. 
for the remainder of the term. Now it may be obferved, 

in the firft place, that the very term “ halves and halven- 

« 

doleSx* probably denotes a conveyance of the foil. 
It is a term fignifying the right which exifts by 
the cuftom of the country iri the lords of the manor of 
Barclayi and other manors, lying on the Severn^ that the 
river ufque ad filum aquae is the common boundary, and 
parcel of thofe manors on either fide of the river. This 
right was eftabliflied upon a trial at bar in the Exchequer, 
reported by Lord Hale (n), at which he fays he attended, 
and was thoroughly acquainted with the cafe, and that it 
was moft fatisfa^orily made out, « and that the lands arc 

(tf) I Li, Hale ie Jure Maris, fan rma. cap. 6 . x Hargrave's Law 
. TraBs, 34* 
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enjoyed by the Lord Barclay and his farmers quietly and 
‘without the leaft pretence of queftion to this day.” 
Halves and halvendoles then are words including the foil 
itfelf, i. e. this right of tlic lord over one half of the llream; 
and therefore the foil (hall pafs by the grant of them. 
But farther, this is a demife of all tlie fifhings; and if a 
man grant all his woods, it pafles the foil («) ; and fo it 
feems to be the better opinion, that by the grant of a 
pifcary, or feparalis pifcaria, the foil fhall pafs (3), though 
Lord Coke differs from tliat opinion (<:). It is true there 
is an exception out of this grant of put and wheel fifliing, 
but neverthelefs it may be a feveral filhery j for that does 
not necelTarily mean an exclulive fifliery, but only one 
over which no other perfon has a co-extenfive right with 
the grantee: and fo it was ruled in Seymour v. Lord 
Courtenay (J): on the other hand, the exception (hews 
that the whole intereft of the grantors in the fifliery 
paifed, faving to them this partial ufe in the foil of put 
and wheel fifliing. But admitting this grant of fifliery 
to be in itfelf equivocal as to the pa fling the foil, the re- 
fervation of rent makes clear what might otherwife have 
remained doubtful on that head 5 becaufe a rent necefla- 
rily imports that there is fomething manurable out of 
which it is to iflTue, and to which the party may have re- 
courfe to diftrain (^) ; which cannot be by the grant of a 
mere incorporeal right Another circumftance, which, 
according to Lord HaUy affords an evidence that the foil 
of the river was parcel of the manor, and confequently 
paifed to the leffees, is the demife of one four^ of all 
royal fifhes. Lord Hale fays, He that hath wreck of 
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the fea» or royal flAi by prefcription infra manerium, it is 
a groat prefuinplion that the (here is part of the manor^ 
as otherwife he could not have them (a)** And for the 
fame reafon, if he grant the filh to another, the prefump^ 
tion is that he grants the fliore alfo. And this is farther 
evidenced by the manner in which the right has uniform¬ 
ly been exercifed, which is dated to be by landing the 
nets upon different parts of the beach, and occafionaWy 
afExing the end of the net to a pole duck into the bed of 
the river. At all events, if it be only doubtful on the 
face of this grant whether the foil pafled, the rule is that 
it fhall be condrued mod beneficially for the grantees; 
and though the foil did not pafs, dill it feems that if a 
man grant a fifhery, or if he grant veduram or herbagium 
terrae, the grantee (hall have a particular right in the 
land [b ); and that Is enough to fudain this rate. 

E, Taunton and Camphelly contr^, admitted that the 
foil pafTed to the grantees under the deed of 1625, but de¬ 
nied that it did fo by that of 1633, which was not co- 
extenfive with the former deed. The pofition cited from 
Plowd. is only dated arguendo, and with an ut videtur, and 
it is not warranted by the year-book, 40 3. f. 44. which 

is referred to in fupport of it. No judgment is there dated, 
nor any grant fet out; and the pofition is admitted to be 
contrary to the authority of Lord Coh, Perhaps to in¬ 
quire what pafTes by a grant of fidiery or feveral fifhery, is 
diU vexata qu2edio4 In the cafe of the filhing oiBanne (r) 
it is dated, “ that the city of London had a grant from the 
crown of the riY&c ThamtSf but becaufe it was conceived 

(a) Hale 4e Jure Marit, pars imai. cap. 6. X Hargraves Law 
^TraStf . 

4- (c) Davht |6. 
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that the foil and ground of theriyer did not pafs.bj fuch 
grant, they purchafed a new grant including the foil and 
ground of the river.” But whatever may be the general 
import of a grant of fiihery is foreign to this cafe ; becaufe 
by the exception, out of this grant, of put and wheel fifh- 
ing, the whole foil was exprefsly excepted, and referved 
to the grantors, and not a partial ufe only, as contended for 
on the other fide. Lord Haley in his treatife de Jure 
Maris [a)y divides fifliing into two kinds, viz. with the 
net, which he fays may be either a liberty without the 
foil, or in concomitance with the foil; or otherwife it is 
a local fifiiing that arifeth from the pr« 'priety of the foil: 
fuch are gurgites, weares, fiihing places, borachise, 
ilachise, &c. which are tl\e very foil itfelf. As to the 
rule that a rent cannot be referved out of an incorporeal 
inheritance, it mull be taken with fome qualification. In 
Co. Lit. 47. it is faid that if it be referved on a leafe by 
deed for years, it may be good by way of contradl to 
have an action of debt, but diftrain the le/Tor cannot, 
neither (hall it pafs with the grant of the reverfion. But 
this feems contrary to The Dean and Chapter ofWindfor 
V. Cover (^), where upon a leafe of tithes for 21 years, re- 
ferviiig an annual payment, the Court inclined, that it 
was a rent, which would go with the reverfion. And 
Saunders cited Dubytofte v. Courteene (c), and Valentine v. 
Denton {d) to the fame effect 5 and fo are the cafes of 
Dalfton V. Reeve {e)y and Tripping v. Grocer (f). This 
point, however, received a more folemn decifion in Baliy 
V. Wells (g)y in which covenant was held to lie by a rec¬ 
tor upon a leafe for years of tithes againd the aflignee of 
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his leflee. From thefe cafes it feems clear that a rent 
may be referved out of an incorporeal hereditament, and 
that it will go along with the reverfion: therefore the 
concluiion, that becaufe a rent is here referved, the foil 
muil of necei&ty be taken to pafs, is by no means a cOr* 
refk one. As to the royal hfli, according to Lord 
Hale (o), this perquifite may be had in grofs as well as 
appurtenant to a manor; and here the prefumption is, 
that it was in grofs, becaufe the lord of the manor always 
claimed and took the ilurgeon, which indicates that he was 
owner of the foil. The expofition of the term “ halves and 
halvendoles” is ingenious, but it probably means nothing 
more than a defignatio loci within the river where the fifti- 
cry lay. But it is faid that the enjoyment under this grant 
by ufing the banks and bed of the river is evidence of the 
right; which is not denied: but the quedion is what 
right; whether an abfolute dominion in the foil, or only 
that right which is the more natural, and is incident to 
every grant, viz. that of ufing whatever is neceflary for 
the enjoyment of the thing granted, according to the 
maxim quando lex aliquid alicui concedit, concedere 
videtuT & id, fine quo res ipfa efie non poteft (b). There- 
fore if one grant all his trees growing in his woods the 
grantee may cut them down, and carry them through the 
land, for without this the grantee cannot have them, nor 
make a profit of them. So if one fell all his fifiies in his 
pond, the vendee may well juftify for the coming to the 
banks to fifti, for without this he cannot take them by any * 
means (r). In like manner the exercife in this cafe is 
referable to the right incident to the principal thing, with¬ 
out which the party could not have it, and not to the 


(a) 1 Hargravii Ltnt Tr-tff;, 44. {h) Co. Lit. 56. a, 153. 

(c) jPUiud. lO. 

thing 
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thing itfelf. It is in the nature of an eafement in the foil 
of another, which like the waggon way in Rm v . Jol^ 
is not rateable. Upon the whole therefore it is 
fubmitted that there is no reafon for holding that the foil 
pafied by the Icafe of 1633. 


1813* 


The K1N6 
againjl 


Lord Ellenborough C. J. This cafe has been ar. 
gued with great induftry and learning; and the Court 
cannot but feel obliged to the gentlemen who have argued 
it, for the pains which has produced fo much learning; 
but after all, I confefs my opinion remains much the fame 
as it was at the conclufion of the argument in fupport of 
the rate. The rate has been confirmed by the feffions ; 
we mull: therefore fee that they have done wrong, before 
we deteriDinc that their adjudication ought to be quafhed. 
I will not aflume that a fiflicry, as tm incorporeal here¬ 
ditament, is the fubjecl of a rate. The queftion then is, 
whether there be any land conne£led with this filhery fo 
as to be the fubje£l; of rate. What is the thing granted ? 
In 1625 the king grants “ all that our fifliery of the 
halves and halvendoles with the fifliings called Unlawater^ 
with the appurtenances to the halves due and accuf- 
tomed.” I could have wifhed that the feffions had ex¬ 
plained to us, if any lights were afforded by the evidence, 
the meaning of the term halves and halvendoles,” 
which is not very familiar to us. It has been treated in 
argument; as if it related to half of the river, and the grant 
being « with the appurtenants to the halves due and ac- 
cuftomed,” is in favour of the conffrudion of the half 
ad filum aquae; which according to Lord Hale belongs 
by the conftant cuftom of that country to the lords of the 


VoL, L 


(a) 27:11.90, 
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manors on either fide the river j in fupport of which 
cuftom he cites the lord Barclay^ cafe. The cafe is an 
extremely curious one, not only as comprehending a 
cuftom affe£Iing a whole di{lri£l of manors, but as it 
ihews in what view evidence in fupport of fuch a cuftom, 
as it was admitted in the Duchefs of Somerfit's cafe (^) 
and other cafes, ought to be received. I have always 

•V.. 

thought that this cafe of Lord Hale threw light upon the 
nature of this evidence, and fliewed that it is to be con- 
fidered rather as evidence of a cuftom pervading one com¬ 
mon diftri£l; of manors, than as the cuftom of one manor 
to fliew the cuftom of another. Perhaps therefore if 
this cuftom be adverted to, it may explain a little the 
meaning of the term halves and halvendolcs; but what¬ 
ever its meaning may be, I think from the grant of “ the 
fiftiings with the appurtenants to the halves due and ac- 
cuftomed,” it appears diftin£lly that thefe halves and 
halvendolcs are of the nature of land, or fome local limit 
within which the fiftiery connefted with the foil is to be 
exercifed. I cannot confider it otherwife than as a grant 
of fomething territorial. There are alfo thefe farther 
words, “ all royal fifties there to be taken.*' The like 
expreflions occur in the fecond grant; from all which an 
argument has been drawn from Lord Hak\ treatife, 
who fpeaks of it as a great prefumption that the fticre 
is parcel of fuch manors as by prefeription have royal 
fifti, otherwife they could not have them; and it is 
argued that here the grant of the one thing leads to a 
neceflary implication of the grant of the other, by which 
alone the thing can be conveniently exercifed. Such is 
the argument, and it is certainly one of powerful in- 

(<f) I Sln6s9' 3 ^ point. See alfo Denn snd ChepUr of Ely "v, Warren, 

, Stnnley r. White, 14£ajl,^4u 

7 ference. 
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ference. I rely lefs on the rent referved, which. How¬ 
ever feems more applicable to a corporeal than an incor¬ 
poreal heteditament, becaufc there has been fome con.* 
troverfy on that point. It is contended on the other 
hand, that as the put fiftiing and wheel filhing are ex¬ 
cepted out of the grant, and as thefe can only be en¬ 
joyed by means of polls and Hakes affixed to the foil, 
therefore no right of foil palTcd to the grantee, the foil 
being for this purpofe excepted out of the grant. I 
fhould, however, derive from this exception an argument 
of a different kind, viz. that all that i.' not taken away 
by it palTes by the grant. The terms on which the put 
and wheel filhing is excepted to the grantors arc not 
particularly ftated ; it no doubt appears to give them a 
right of ufing the foil for that purpofe ; but it does not 
appear t© repel the general right to the foil arifing front 
the grant of the halves and halvendoles, &c. I do not 
found my opinion on this being a foie right of fifliery, 
or coming within any particular defeription of fidiery 
Under which the foil mull pafs y but I think that under 
the circumftances v/e ought not to qualh the order of 
feflions, unlefs we are fatisfied that the felfions could 
not, upon any reafonable gtound, conclude that by this 
grant of halves and halvendoles, See. fome territorial right 
was conveyed. 

Le Blanc J. This is an application to qualh an 
order of feflions; and we mull determine before w© 
make the rule abfolute, that the court of quarter fef-* 
(ions have a<3:ed wrong upon the fa£ls difclofed to us by 
this cafe. It appears, from what has been faid at the 
bar, that this is the moft pcrfe£l Hateinent of the cafe 
which the feflions are able to make, and upon this cafe 

Y y a they 
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— fpe£Is the property rated, merely ftates that the ap- 
Thc King 

pellant is rated “ for the fiihery.” It muft be taken, 

^ ^ " however, to mean the filhery mentioned in the cafe; 
and then we are to colleft from the ftatement what fort 
of fifhery this is, in order to fee whether it is in any 
manner conneffed with the foil. In determining this 
I fliould be inclined to reft very much on that which is 
ftated at the clofe of the cafe, viz. that the appellant 
ufes nets, which the fifliermen lay upon the beach or 
bed of the river, and that fometimes they affix one end 
of the net to a pole ftuck into the bed of the river. 
But we muft alfo refer to the grants. It is^lear, I 
think, that by the original grant there is a conveyance 
of the right of foil, or a territorial right. The grant is 
of “ all that our fiftiery of the halves and halvendoles, 
with the fifilings, with the appurtenants to the halves 
due and accuftomed within the river Severnt with all 
royal fifties.” Such is the original grant. The deriva¬ 
tive grant of 1633 is for a term of years of one fourth 
part of all thofe fifbings of the halves and halvendoles, 
and of the* filhings, with the appurtenants to the halves 
due and accuftomed within the river. Severn j not giving 
fo extenfive a right as the original grantees had, but 
giving the fiftiery in the terms which I have ftated. 
The fcfiions have not ftated what is meant by the halves 
and halvendoles ; whether a particular fpot in the river, 
or a defeription of land, or a certain portion of the 
fiftiery. We are left to coUe£I that from the cafe as 
ftated. I profefs myfelf at a lofs to underftand the 
meaning of thefe. terms except as far as it may be col- 
lc£ted from the fubfequent ftatement of what the appeb 
lant has enjoyed. It U ftated that he has been regularly 

5 in 



IN THE Fifty-third Year, of GEORGE III. 

in the enjoyment of the filhery between the two termini 
mentioned in the demife, varying the fituation as the 
current of the river changed, and that he has occa- 
fionally ufed the bed of the river ; but it does not ap¬ 
pear that any right is granted to him by the conveyance 
of 1633, except under the words “ halves and halvcn- 
doles.” There is, however, a grant of royal fifli, which 
it has been conteniied, is a great prefumption that the 
foil paffed, bccaufe it is a fort of right appurtenant to 
the foil. That right the appellant enjoys with the ex¬ 
ception of put and wheel hlhing, and the royal fifh an¬ 
nexed thereto. How far the exception leads to any 
inference as to the extent of the right referved to the 
grantors, it is unneceflary to confider. They had the 
whole of the fiftiings, as well that w'ith nets as the 
w’heel and put fifliing, at the time of the grant, and 
might have granted the whole independently of the 
foil, or might have portioned out the right of fifliing 
with the foil, referving another portion with the foil to 
that extent. Under an ignorance of the meaning of 
the terms, “ halves and halvendoles,” when we fee that 
the appellajut has been in the conftant exercif# of landing 
npts on the fliore and fixing them to poles in the bed of 
the river, it is impoflible to fay that the feflions have done 
wrong in making this rate on the appellant, as having a 

right to the foil. 

Batley J. I am of the fame opinion. In order to 
be rateable the party muil be the occupier of land j a 
mere incorporeal fifliery does not fall within the flat. 
43 FA%%. as the fubjea of rate. The queRion tlien is 
whether we may confider the appellant as the occupier 
of land. The feflions have confirmed the rate, and 

Y y 3 they 
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they were the proper perfons to draw a conclufion from 
the evidence, if any could be drawn; arid if enough is 
ftated to fupport their conclufion, that is fufficient. 
It is ftated by Lord Hale that a fifliery may be cither 
unconne£lted with the foil, or may be connefted with it. 
I ftiould doubt very much if the grant of a fifticry 
would convey the foil and every thing underneath it, fuch 
as all the minerals, though I can conceive that it may 
pafs fo much of the foil as is conne£bed with the fifhery. 
It is admitted that by the grant of 1625 the foil pafled 
to the grantees. In P633 one-fourth part of the halves 
and halvendoles was granted to Rt^ from whom the 
appellant derives title, and fubfcquently the whole veiled 
in the appellant. In order to form a judgment whether 
this was a grant of a mere incorporeal hereditament or 
not, we mull look at the terms of the grant, and in 
what manner the grantee has from time to time exer- 
cifed the thing granted. Now it appears that he has 
cxercifcd, not merely the right of filhing, but of land¬ 
ing his nets on the beach or any part of the bed of the 
river wherever he thought lit; and he alfo has been 
ufed to drlVe flakes into the ground for the purpofe of 
affixing his net to them. There is, however, no pri¬ 
vilege granted by the deed to ufe the beach or bed 
of the river for any fuch purpofe, there is none at leaft 
granted in exprefs terms. But it is faid that it would 
pafs as incident to the grant; and if it were necelTary to 
the exercife, it might and would pafs as incident; but 
to fay that it would pafs is begging the quellion, be- 
caufe it is afluming that it is necelTary; but of that the 
feffions were the proper judges. There are many in- 
(lances of thefe rights of lilhery being exercifed without 
landing the nets on the beach or bed of the river, or 



IN THE Fifty-third Year of GEORGE III. 


6 (^^ 


driving poles into the ground, fuch as the filheries in 
the Thames^ the Southampton and other rivers, which are 
carried on by means of boats alone for that purpofe. 
Therefore it is not a neceflary incident to fuch a right 
as this, that the party Ihould have the privilege of land¬ 
ing nets on the beach or of driving ftakes. If then this 
be not an incidental privilege, nor one which is granted 
in exprefs terms, to what elfe can the exercife be re¬ 
ferred, except to its being a grant of a fifliery of fuch 
a nature as conveyed at lead the furface of the foil ? 

I do not lay much ftrefs on tlie exception of the put 
and wheel filhing in favour of the grantors, which 
would equally interfere with the right of the grantee, 
whether his right was an incorporeal one or not. It 
was therefore only meant by fuch exception to referve 
to the grantors the right of putting down puts and 
wheels without being liable to an aflion for fo doing, 
and to reftrain the grantee from doipg it. If the ufc 
of puts and wheels was a common mode of exercifing 
fuch a filhery, it would have paffed to the grantee unlefs 
tt had been excepted j it might therefore be excepted on 
that account. On the otiier ground however it feems 
to me, that the feffions were warranted in drawing the 
conclufion they have done. It was thrown out in the 
courfe of the argument that a waggon-way was held not 
rateable. But when that queftion comes to be examined 
it will be found that Rex v, Jolliffe does not authorize 
a pofition fo general. There tlie perfon who was 
rated was not the occupier ofnhe way-leaves, but 
only ufed them by the confent of another, who was 
the occupier y therefore that cafe does not conclude the 
queftion. 
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Dumpier J. The fafts are not fo fully dated as 
might be wiftied, but it is faid that the feflions are not 
able to give us any fuller information, and therefore we 
mud decide upon the fails as tltey dand. I do not 
think that the feflions have done wrong. It is very pror 
perly admitted that the foil pafled under the fird grant, 
the words of that grant are large enough to carry it, 
and the exercife of the right fliews it. It does not ap¬ 
pear that any feverance of the foil and fifliery took place 
in the interval between the fird and fccond grant j the 
words of the fccond grant are to be taken as drong 
againd the grantors as their fenfe will admit, and they are 

fuflScient to pafs the foil, unlefs fuch a condruilion be 

% 

negatived by the exercife of the right, which fo far from 
negativing confirms it. There arc other circumdances 
tending to the fame conclufion; a rent is referved: a 
rent indeed may be referved out of, or more corrcilly 
fpeaking, in refpeil of an incorporeal hereditament; 
but the quedion here is whether this is not a refervatiou 
which does not merely lie in grant or covenant, but 
alfo in debt. Another circumdance Ihews that the foil 
did pafs. It is not dated, nor does it appear whether 
put and whe^l fifliing was a fubfiding mode of fifliing 
at the time of the fccond grant, or whether it originated 
with the refervation 5 but the refe^vation of a partial 
intered in the foil (hews that the parties contemplated 
that the whole would ptherwife have palTed. Then the 
exercife of the right has been by drawing the nets on the 
foil, as to which it is argued that it may be referred either 
to a right of foil or eafement upon it. Certainly it may 
be fo, and if the feflions had found it to be an eafement, 
that might have made a difference; but they Inave not fo 
found, and it Icetns to me in the abfence of other evi¬ 
dences 
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dence, rather to be referable to the right of foil. It feems 
then that the words of the grant are fufficient to pafs the 
foil, the exception (hews that the wheel and put fifhery 
would have pafled it, if it had not been excepted, and 
the cxcrcife concurs to fiiew that the foil did pafs. 

Order of fefllons confirmed. 


The King againfi The Inhabitants of the Town- 

fliip of Thwaites. 

^JPON aii appca.l againfi; an order of two juftices, for 
the removal of John Hinhlltjlon, his wife and chil¬ 
dren, from Harrington to ThivaHes, both in the county 
of Cumberlancij the court of quarter felfions confirmed 
the order, fubjeef to tlie opinion of this Court on the fol¬ 
lowing cafe: 

The pauper, Huddlejlon^ was born in ThfiuaiUSy but 
was afterwards regularly bound apprentice to one R» 
Qafsy in the townftiip of Brig/mm, and duly ferved and 
refided his whole time (feven years) in the faid townftiip. 
T. Cafs the father of R. Cafs, refided at Brigham under a 
certificate from the churclrwarden and overfeers of the 
townftiip of Sutiderlandy which had been delivered to 
the parifli oftTicers of Brigham^ acknowledging *< the 
‘‘ faid r. Cafs and Jane his wife to be legally fettled 
“ within their townftiip, and that as fuch they did there- 
by promife and engage for themfelves and fucceflbrs, 
“ churchwarden and overfeers, to receive them the faid 
Tl Cafs and Jane his wife, their child or children born or 
«« to be born in their faid townftiip as perfons legally 
fettled whenever they or any of them ftiould become 

“ chargeable. 
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** chargeable, or upon any other occafion whatfoever.**. 
R, CafSi the pauper’s matter, was born at the time of 
the certificate fo granted and dcliyeted 5 and during the 
time of the pauper’s ferving him was a married man re- 
fiding with his family in the townfliip of Brighamy apart 
from his father; but it did not appear that he had gained 
any fettlement there. 

The queftion for the opinion of the Court is whether 
the pauper gained a fettlement in Brigham by fuch fer- 
vice and refidencc with 7 *. Cafs^ 


Fell and G. Lamhy in fupport of the order of feflions, 
contended that he did not, inafmuch as i 2 . Cafs the fon, 
by reafon of his being under the prote£lion of the cer¬ 
tificate, was not in a condition to enable a perfon to gain 
a fettlement by ferving him as an apprentice, A child 
may be virtually included in a certificate granted to the 
father, though not named \ according to Rex v, ^her» 
borne (a), and Rex v. Bray (b) : and according to Rex v. 
Hampton (r), Rex, v. Alfreton {d)y and Rex v. Soiverby {e)y 
the wife or child, though not named, remain part of the 
perfon’s family to whom the certificate is granted after 
his death. Then what difference is there in point of 
law whether the feparation be caufed by the a£l of the 
party or by the a£l of God ? It is true that in Rex v. 
Heath {f)y and Rex v. Mortlake {g)y it was ruled that a 
childj where he is not named, may by his own a£f feparate 
himfe'.f from his father’s family, and become thereby 
difeharged from the certificate; but Rex v, Soiverby has 
decided that the carrying on bufinefs for himfeif is not 

(a' Burr, S.C. i8a. Mi, *59. (c) 5 l‘,R. 266. 

(d) 7 T.B. 471 . (0 a Baji, 276. (/) 5 T.B. 583. 

(X) 6 Baft, 397. 

fuch 
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fuch an a£i as will work a difch irge. And on the other 
hand Rex v. Tejlerton (<»), and Rex v. Bath Eajion (^) fliew 
that if the children be named in the certificate, they 
are ftill protedlcd by it, though they feparate and be¬ 
come diftin£b from the father’s family. Now whether 
they be inferted nominatim, or defcribed in the certifi¬ 
cate in fuch adequate terms as clearly defignate them to 
be objeifls of the certificate, muft be the fame thing in 
elFe<Sl:} and here R Cafsy the fon, who it appears was 
born when the certificate was granted, is as clearly de- 
fignated by the word* “ child born” as if he had been 
named. 


1813. 


The King 
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tants of - 
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Paley and P. Courtney^ contra, were ftopped by the 
Court. 

Lord Ellenborough C. J. This appears very 
dearly to have been a fervice under an indenture of 
apprenticeihip to a perfon who at the time was not 
prote£led by the certificate, and confequently fuch a 
fervice as coupled with the refidence will entitle the 
pauper to a fettlement in Brigham, The certificate en¬ 
gages “ to receive the father and mother, their child 
or children born or to be born.” The parilh officers 
perhaps did not know the name of the fon, or pro¬ 
bably they were ignorant of the fa£l that they had 
any fon at the time; but it is clear that they 
meant only to comprehend the whole of the family, 
ivith which the parents fhould migrate. The parents do 
migrate with their fon into another townfhip, and there 
the fon afterwards feparates from them, and becomes 

(n) 5 r. if. ajg. (J) 8 
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himfelf the head of a diftin£t family, and fo from 
that time was emancipated. This is a main feature 
that diftinguifties this cafe from Rex v. Soiuerhy, where 
the party continued to refide with his mother, and 
brings it within the cafe of Rex v. Mortlah; which is 
alfo an authority to fliew that the pauper by ferving 
the fon, under thefe circumflances, in the certified 
townfhip will thereby gain a fcttlement in that town- 
ftiip. 

Le Blanc J. It feeras to be admitted, that this cafo 
falls precifely within the determination of Rex v. Mart - 
lahcy unlefs it can be diftinguiflied upon the terms of 
the certificate. The civcumftance of dilliuftion relied 
on is this, that the certificate is in its terms an 
acknowledgment of “ the child or children bora or t<; 
be bornand this, it has been argued, is the fiime 
thing as if the clilkl had been cxprefsly named by its 
chrillian name in the certificate. If this were fo, 
there would be an end of the queftion ; for it has been 
determined, and that determination has never been 
ihaken, that a child named in the certificate ftands 
precifely in the fituation of the father, that is, as one 
of the principals mentioned in the certificate; and 
therefore if the fon had been named in this cafe, it 
would follow that a fervice with him as apprentice 
would not have conferred a fcttlement in the certified pa- 
rifh. No cafe, however, has been cited, and the in- 
duftry of the learned counfel who have argued this 
queftion would probably have difeovered one, if any 
fuch exifted, to (hew that any thing lefs than an 
exprefs mention of the perfon by name will have the 
fame effe^ as naming him ; or that deferibing him by 

the 
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the words child born or to be born” has ever been 
held to be equivalent. Where the child is named, 
there is fome reafon for faying that he ftill remains 
under the protection of the certificate, notwithftanding 
his complete feparation from his family *, but the Court 
will not be difpofcd at this time of day to extend that 
doctrine to cafes where he only comes under the general 
denomination of child born or to be born.” If this 
be fo, it feems to me that the cafe cannot be diftin- 
guifhed from Rex v. Mortlahe. We mult then advert 
to that decifion. It was there decided that where the 
foil of a certificated perfon (he not being named in the 
certificate, but only falling within it as one of his fa¬ 
ther’s family) quitted the family, and married,and occupied 
a feparate houfe in the certified parilh, he was no longer 
under the protection of the certificate ; but was then in 
fuch a fituation as gave Ins apprentice a capacity to 
gain a fettlement by ferving him in that parifii. This was 
fo decided by reading the conjunction or” in the 
words of the fiat. Atmcy who did come into or fliall 
refide in atiy parilh,” as copulative. The Court thought 
that although the fon as one of the father’s family was 
once covered by the certificate, yet when he became 
the head of a dillinCt family, he no longer continued a 
perfon, within the meaning of the ftatute of Anne^ 
with whom an apprentice could not gain a fettlement. 
In Rex V. Sowerhyi the fon was refiding with his mother 
after his father’s death, although he carried on bufinefs 
for himfelf: and the continuance under the maternal w'as 
confidered the fame as the paternal roof. The other 
cafes relied on were cafes where the child w'as named in 
the certificate. The current of all the authorities feems 
to decide this, that if a perfon, who is not named in the 

certi- 
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certificate, but> only comes within the fcope of it as being 
the child of a perfon named, abandon the roof of his pa¬ 
rents and become himfelf the parent {lock of another 
family, fuch perfon is not only capable of gaining a fct- 
tlement himfelf, but alfo of being the means of others 
gaining a fettlement by fervice with him; although his 
father remains prote< 5 led by the certificate. I am there¬ 
fore of opinion that the decifion of the feffions was 
wrong. 

Bayley J. I am of the fame opinion. The provi- 
fions of the certificate a£l feem to place this cafe in a 
clear point of view. The ftatute ena£ls («) “ that if 
any perfon or perfons that (hall come into any parifli or 
other place there to inhabit and refide, fhall deliver to 
the churchwardens or ovcrfeers a certificate under the 
hands and feals of the churchwardens and overfeers of 
any other parifli, townfliip, or place, thereby acknow¬ 
ledging the perfon or perfons mentioned in the faid certificate 
to be an inhabitant or inhabitants legally fettled in that 
parifli, townfliip, or place, every fuch certificate fliall 
oblige the faid parifli or place to receive and provide for 
the perfon mentioned in the faid certificate, together with 
his or her family, whenever they fliall happen to become 
chargeable to the parifli, townfliip, or place to which 
fuch certificate was given.” Therefore if a certificate be 
granted to a perfon by name, the parifli is bound to 
provide for him and his family: but if feveral members 
of a family be named in it, the parifli muft provide for 
each as dillinft and feparate members unconnected with 
each other. Who then are the perfons named in this 

{a) 8 & 9 IF, 3 c. 30. /. x. 
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certificate whom the townfiiip acknowledge as their 
inhabitants legally fettled ? The father and mother only j 
for “ their child or children born or to be born” com¬ 
prehends nothing more than their family 5 the children 
arc to be received back as part of the family of the fa¬ 
ther, and not becaufc they are acknowledged as fettled 
inhabitants of the certifying townfiiip. In the cafes re¬ 
lied upon the certificate not only named the parents but 
the children alfo. But where children come within the 
certificate, merely under the defeription of the family of 
the perfon named. Rest v. Darlington^ Re,v v. Heathy and 
Rex V. Mortlakc have decided, that they continue under 
the protoefion of the certificate fo long only as they con- 
ftitute a part of the family. That is the plain and broad 
line of diftindlion. 


1813. 


The Kino 
ttgairjt 
Ttie Inhabi¬ 
tants of 
Tu'vaitk-. 


Per Curiamy Order of Sefiions quafiicd. 


Pearse againft Cameron. 


^Thurfdafy 


^INDAL moved for a rule nifi for leave to amend 

the original writ, declaration, nifi prius record, and the damages in 
rule of reference in this caufe, by inferting therein the 
fum of 10,000/. inftead of 2coo/., which was the fum 
laid in the declaration. The a£iion was brought on a ference, the 

® Court will not 

balance of accounts, and at the trial a verdi£l: was taken gi'c leave to 

. . increafe the 

for the plaintiff for the damages in the declaration, fub- fum in the d«. 
jc^ 3 : to a reference of all matters in difference. The rule ofiefe- 
affidavit Rated that a much larger fum than that for 

a larger fum 

will probahl^r be proved before the arbitrator. 
It feems that under a reference of all matters in dilTerence tlie arbitrator will not of 
necefllty be confined to the amount of the damages foi which the verdift is taken. 

which 
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which the verdidt was taken, would probably be proved 
before tlie arbitrator; and afligned as a reafon for fo 
fmall a fum being originally inferted, that the clerk of. 
the plaintiff, who made the affidavit of debt, not having 
the vouchers before him, could only fwear with cer¬ 
tainty to 2000/. 


Lord Ellenborough C. J. faid that the Court could 
not increafe the fum as prayed; that although the ar¬ 
bitrator could not go beyond the fum of 2500/. in his 
award in this a£tion, yet as all matters in difference 
were referred to him, he might perhaps make his award 
for a larger fum as to thofe additional matters referred 
to him; for which, though the party would not have a 
remedy under the verdicl, he might have a remedy 
under the award. As far as refpeiSied the caufe flic 
fmallnefs of the fum might have been an inducement to 
the other party to fubmit to the reference. » 

Per Curiam^ Rule refufed. 


rturfday, Chenoweth a^aifi/l Hay. 

July lit. . * 

Where a trader T N an aiffion againft' the defendant, late flieriff of De- 
went to his A . r 

neighbour and vott/hire^ for a falfe return to a writ of fieri facias 
iffued againft the goods cf one Haleyy tried before 
whUcl!e*^re J. at the laft affixes for that county, the de- 

mained there fence relied upon was, that Haley had become bankrupt, 

was informed * 

that a (heriff’s 
officer was go¬ 
ing towards his houfe. upon which he concealed liimfeif in the back room and depred 
his neighbour to watch, and when told that the officer had gone part his houle and had 
left the llrcct, immediately returned home: Held that this was an a^ of bankruptcy 
within the word.s of 13 Eliz.c. 7. and i J. i. c. 15. “ otherwife abfenting himfelf to the 
intent to delay creditors,” although it appeared not only that no creditor was delayed, but 
that none could polfibly be delayed. 


and 
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nnd that the plaintiff had made his election under the 
49G.3 121./. 14. by proving his debt, under the com-, 

miflion. The queftion turned upon the a£l: of bankruptcy, 
as to which a witnefs, who was a neighbour of Haley^ 
proved that on the 23d oiApril came to liis fhop, and 
faid that he expedled every moment to be arrefted, but did 
not mention any means of avoiding it. When he was 
about to leave the wltnefs's fhop, a dieriff’s olFicer having 
juft gone‘down the ftreet, the witnefs told Haley that he 
was going towards his houfe ; on which he became agi¬ 
tated, and defired the witnefs to watch him; and that he 
might not be feen by the officer, went into the witnefs’s 
back fhop; and told him that he went thither for that 
purpofe, and 'was afraid that the oflicer had a writ againft 
him. He wiflied the witnefs to fee if the officer went to 
his premifes. The officer did not go thither, but after 
going to another houfe, left the ftreet; and when he was 
gone the witnefs told Haleys who flill continued in the 
back fliop ; upon which he ’ faid, “ Thank God, I will 
now go inand the witnefs then faw him go home. 
The learned Judge was of opinion that Haley^ inafmuch 
as he was about to leave the witnefs’s fhop when he re¬ 
ceived the Intelligence about the flieriff^s officer, and 
thereupon retired and concealed himfei? in the back 
ftiop, and continued there until he knew that the officer 
had paffed his houfe, and was gone away in another 
direction, and this for the exprefs and declared purpofe 
of avoiding an arreft, had abfented himfelf to the intent 
to delay his creditors within the meaning of 13 
f. 7. /. I. and I Jac, i. c. 15. /• 2 ., although he had 
not departed from his dwelling-hoiife to that intent; 
w'hich was a diftindt a£f of bankruptcy created by a 
VoL. I. 7 j % • different 
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Afferent bnncH of the daufe. Whereupon a verdi^ 
was found for the defendant. 

In Et^tr term a rule nifi was obtained for a new 
triali on the ground that^ a delay in returning to his 
houfe) caufed by the mere apprehenfion of arreft, had 
never been decided to amount to an a£l of bankruptcy , 
and the cafe was likened to Garret v. MouU (a). And 
now the rule coming op 


Leas Serjt. and Cajberd were called upon to fupport 
it, who admitted that it had been refolved that the de¬ 
parture of a trader from his dwelling-houfe, with intent 
to delay his creditors, was an a£l; of bankruptcy, with¬ 
out proof of any adlual delay (b ); but contended that 
this cafe did not fall within that rule, becauCe here the 
cafe flood, not only without proof of any a£lual delay, 
but there was pofitive evidence excluding the poffibility 
of any delay; for it appeared that the officer never went 
to the houfe of Haley^ and that Haley returned home 
immediately after the officer had left the flreet. There 
is no cafe where all pofiibility of delay having been 
pofitively negatived as in this cafe, the party’s merely 
poflponipg his return home for a fhort time, under the 
fear that he will be arrefled, without proof that fuch 
fear was well founded, or that any writ was out againfl 
him, has been held to be within the meaning of the 
ftatute. 

Lord Ellbnporough C. J. The inflances ,enume- 
rated in the two adks are the feveral criteria of info]* 

(a) 5 r.x. SIS- 

lb) 9 Maft, 487., Xeiertjbti v. Liiiell 


s 


vency, 
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vency, by wbich> when coupled with an intent to hinder 
his creditors, the party is to be adjudged bankrupt* 
Robertfon v. Liddell decided that the intent and not the 
a£lual delay was what the ftatute meant; and the mo¬ 
ment the Court have determined that, it becomes im¬ 
material whether there was a polTibility or not of 
delay. 


1813. 

Cbenowetii 

againfi 

tlAir. 


Le Blanc J. The di£Rculty is how to draw any other 
line than the intent. 


Bayley J. The a£l: of bankruptcy depends on the 
intent to delay, and not On the intent being produ^ive 
of the effefl: of delay. 

Per Curiarttf Rule difeharged. 

Pell Serjt. and Gifford were to have ihewn caufe. 



^JpRESPASS for breaking and entering thfe plaintiff’s 
clofe, parcel of a common in the parilh of Inward 
Leighi in the county of l)evon. Plea, the general 
iffue; and the defendants alfo juftified in right of A. 
Sparke, under a preferiptive right of common throughout 


Tresis quare 
claufum 
Plea oi pre- 
fcriptiYc right 
of common 
over the locus 
in quo at ait 
times for hit 
cattle, levant 


the locus in quo at all times, as appurtenant to a mef- couchant; 

^ replication pre- 

^ ^ , feribing in rigivc 

of hi* mefliiage to ufe the focus in quo for till^^ with com, and until the taking in of 
the corn to hold and enjoy the fame in every year, and travetled the defendant’s pre- 
feription; on which iiliie joined: Held that many peribns Sefides defendant having a 
right of common over the locus in quo, evidence of reputation as to the right claimed by 
pUintilT was admilfible, a foundation being firft laid by evidence of the enjoyment ng 
fneh right; and that pluntifi ’s right might legally exift as a qualidcation of defendant’s 
right, and was not repugnant to it. 

Z z 2 Aiage 
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againfi 

Sfakke. 


fuage and land belonging to the faid A, Sparke^ for his 
cattle, levant and couchant; and that the locus in quo 
was wrongfully inclofed, fo that they could not enjoy 
the faid right of common, &c. Replication that the 
plaintiff was feifed in fee of a meffuage called Lower 
Gojhuljfi^ in the parifli of North Lewy and that there 
was and immcmorially hath been another meffuage alfo 
called Lower GoJJiutJJjy and preferibed in right of his 
mefluage to ufc the locus in quo for tillage with com, 
and until the taking in of the corn thereby produced, 
to hold and enjoy the fame in every year in which tlie 
fame might be tilled according to the rules of good 
hufbandry, and.in which the fume was. not fo tilled by 
the occupier of the other mcflbage called Lower G^^juijhy 
and traverfed the defendant’s prefeription ; upon which 
traverfe iffue was joined. At the trial before Cham- 
bre J., at the lafl allizes for the county of Devott, the 
plaintiff proved two inflances of the cxcrcifc of the right 
of tillage upon the common, which confided of about 
300 acrefs; one as far back as 60 years ago, by the then 
occupier of his meffuage, and another by his father, 
whom he fucceeded about 11- years ago, for three fuc- 
cellive years; and that the common, from the ridges and 
furrows now to be feen, had the appearance of having 
been at fome time all tilled. The plaintiff alfo by 
feveral witneffes gave evidence of reputation as to the 
exiilence of fuch* right, viz. that the occupiers of the 
two mefluages called Lower Gofbutjb had the right of 
tillage. This evidence was objedfed to and the cafe of 
Morewoods, Woodifl) was cited, but the learned Judge 
admitted it, being of opinion that as both the plaintiff's 


and 


(•) 14 327* 
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the defendants* claims were preferiptive, and in- 1813* 
ftances of the actual exercife of the right claimed by the wTeTs 

plaintiff* had been proved, evidence of reputation to «gain/t 

confirm the other evidence was admifiiblc. The fame 
witnelTcs who proved the plaintiiT’s cafe, proved alfo 
on crofs-examination that the defendants turned on their 

I 

cattle upon the common at all times. The defendants 
called no witneiTes. The learned Juilge dated to the 
jury that the right of common claimed by*thc defendants 
was denied only in refpe^t of its generality } the plain¬ 
tiff* inlifting that it was qualified by the right of tillage 
and inclofurc, dated in the inducement to his traverfe, 
and confequcntly that the defendants could not have 
fuch right of common as they alledged in their plea. 

That the right claimed in refpe£t of the two farms ap¬ 
peared to be inconfident with the enjoyment of any 
padiirage by the other commoners. It was not limited 
to the ufe of any particular part or proportion of the 
common, or qualified by any terms or conditions what¬ 
ever, but might be exercifed every year, and to the 
extent of inclofing, tilling, and taking crops from the 
whole common. The evidence and the pleadings were 
equally unqualified. Independently of this objedion, 
either as an objedlion in law, or to the probability of the 
faft ; the learned Judge thought the evidence of enjoy». 
ment very unfatisfadlory, particularly from thefe, cir- 
cumdanccs, that the two farms were fmall ones, and 
the privilege contended for, if it exifted in its fulled 
extent, would have been of ^nuch more value than thp 
edates themfelves, and yet with fuch inducements to 
exercife it, it did not appear that they had done fo on 
more than two occafions, befides that which gave rife 
to this'adion, one of them ii or 12 years ago, and the 

iZ z 3 Pthej: 
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other 6o years ago, or more probably taking three 
fucceilive crops pn each occafion, but exercifing the fup- 
pofed right only upon a fmall proportion of the com¬ 
mon, The jury, however, found a verdict for the 
plaintiff. 

In Eajier term Lem Serjt. obtained a rule nifi for a 
new trial, upon the ground, ill,That this was a verdict 
againft evidence j 2d, That the prefcriptive right 
claimed* in the replication was in deIlru£rion of the de¬ 
fendant's right, and repugnant to it \ 3dly, That evidence 
of reputation was admitted. 

Moore^ Buller^ and Gifford now fliewcd caufe, and 
confined themfelves to the two laft points, it being ad¬ 
mitted on the other fide that if reputation was held to 
be admiffible in this cafe, it would make the balance of 
evidence preponderate in favour of the plaintiff. Upon 
the 2d point they contended, that thefe two rights 
might well Rand together, that of the plaintiff being a 
qualification of the general right of the defendant over 
the ^hple common; and the plaintiff's right was good 
in point of law, for it might have had a legal com¬ 
mencement ; as fuppofe it introduced at the fame -time 
with the grant of common by the owner of the Gofljujff 
' tenements, then the owner of the foil of the whole 
common; the grantor might qualify the grant in this 
way. Upon this point they cited Batefon v. Green (o), 
Clarhfonv* Woodhoufe {b)^ and Spooner v. Day (r); and the 
Court intimated,an opinion that this right was pleaded as 
a qualification of the defendant's right, which was general 
and unqualified, and that the cafe was within the fcope of 

(/?) 4 T-^‘ 4**? W 4»S* n. (f) Cro. Car. 4$%, 
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Batefon v. Green^ where the right claimed by the lord, if 
excrcifed to its full extent, would have made the lights of 
the commoners of little or no value. La{tly,they contended 
that the evidence was properly received. The obje^^ioti 
is that this was hearfay evidence in a matter of private 
right, and that hearfay evidence can only be received 
where a public right is in queftion. But authorities are 
not wanting to (hew that fuch evidence was ad- 
mi ffible in this cafe. In Bull. N. P, 295. it is laid 
down that in quedions of prefcription it is allow¬ 
able to give hearfay evidence in order to prove a ge¬ 
neral reputation ; and the cafe of Skinner v. Lord Bella-- 
mont is cited, where the defendants were admitted to 
give hearfay evidence, upon an iflue refpe£iing a right to 
a way over the plaintilF’s clofe* So in Rex v. Erif- 
•well (a) Grofe J. confidered it as an exception to the 

m 

general rule, that preferiptive rights may be proved by 
reputation j and Bullerl. obferved, that hearfay evidence 
had been received to prove whether land were or were 
not parcel of a certain tenement {h). In Morewood v. 
W'ood{c) it was admitted on all hands that reputation 
was evidence in fupport of a cuftom \ and Lord Renyon 
afligns the reafon, bccaufe all mankind being interefted 
in the fubje£I, it is to be prefumed that they will be 
converfant with and difeourfe together upon it; whlch^ 
he fays, cannot apply to private preferiptions ubut furely 
it applies, though perhaps not in an equal degree to pre* 
feription as well as cuftom. The better reafon feems to 
be, and that will apply equally to both cuftom and pre¬ 
fcription, that it is evidence of declarations made by per- 
fons who had not any intereft at die time for making 

(tf) 3 r.A 709. (^) 7*9- (0 *4 3 » 7 - «• 
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